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NORTHWESTERN MUT. LIFE INS. CO. v. JOHNSON. 


NATIONAL LIFE INS. CO. OF MONTPELIER, VT. v. MILLER. 
(Nos. 70 and 71.) 


(United States Supreme Court. Submitted October 22, 1920. De- 
cided November 15, 1920.) 


41 Supreme Court Reporter 47. 


























2. INSURANCE—INCONTESTABLE CLAUSE NOT AGAINST 
PUBLIC POLICY IN CASE OF SUICIDE. ~ 


A clause in an insurance policy making it incontestable after one 
year from its date, requires the payment of the insurance in the event 
of sucide by the insured after the expiration of a year, but is not thereby 
invalid as contrary to public policy, unless the state in which the contract 
was written so declares. 


(For other cases, see Insurance Dec. Dig. 400.) 


3. INSURANCE—CLAUSE EXCEPTING SUCIDE WITHIN TWO 
YEARS CREATES LIABILITY AFTER THAT PERIOD. 
A clause in a life insuruance policy, excepting liability for suicide 
of the insured within two years from the date of the policy, impliedly im- 
poses liability for such suicide occurring after the expiration of the 
two years. 


(For other cases, see Insurance Dec. Dig. 400.) 





On Certificates from the United States Circuit Court of Appeals for 
the Eighth Circuit. 
Separate suits by Isabel H. Johnson against the Northwestern Mutual 
Life Insurance Company and by A. M. Miller, administrator of the 
estate of George P. Johnson, deceased, against the National Life Insur- 
ance Company of Montpelier, Vt. From judgments for the plaintiffs in 
each case, the defendants appeal to the Circuit Court of Appeals, which 
certified certain questions to the Supreme Court. Questions answered in 
the affirmative. 


97ST? 
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See, also, 253 U. S. ——, 40 Sup. Ct. 9, 64 L. Ed. —. 
In No. 70: 
Mr. George Lines, of Milwaukee, Wis., for Northwestern Mut. Life 
Ins. Co. 
Mr. S. F. Prouty, of Des Moines, Iowa, for Johnson. 


In No. 71: , 
Mr. George B. Young, of Montpelier, Vt., for National Life Ins, Co. 
Mr. S. F. Prouty, of Des Moines, Iowa, for Miller. 


Hotes, J. delivered the opinion of the Court. ; 

These are suits upon policies issued to George P. Johnson upon his 
life, payable in the first case to his wife, in the second to his executors or 
administrators. The wife and the administrator respectively recovered 
in the District Court and the cases having gone to the Circuit Court of 
Appeals the latter has certified certain questions to this court. The policy 
payable to the wife contained a provision that— 
“if within two years from the date hereof, the said insured shall = a 
die in consequence of a duel or shall, while sane or insane, die by his 
own hand, then, and in every such case, this policy shall be void.” 


Johnson, the insured, died by his own hand more than two years 
after the date of the policy. The first question put in the wife’s suit is 
whether the above provision, there being no other in the policy as to 
suicide, makes the insurance company liable in the event that happened. 
The second is in substance whether the contract if construed to make 
the company liable is against public policy and void. : 

The policy payable to the administrator had no provision as to 
suicide but did agree that— 

“This contract shall be incontestable after one year from the date 
of its issue, provided the required premiums are duly paid.” 

Johnson’s suicide was more than a year after the date of the pol- 
icy. The first question propounded is whether the above provision pre- 
vents the insurer from denying liability in this case, it not appearing that 
Johnson was insane when he killed himself. The second is whether such 
a contract which makes no exception for death resulting from suicide is 
against publie policy, and therefore void. There is a third as to a pos- 
sible distinction between insurance payable to the wife and that payable 
to the estate of the insured which will not need to be discussed. 

[1] The public policy with regard to such contracts is a matter for 
the states to decide. Whitfield v. Atna Life Insurance Co., 205 U. S. 
489, 495, 27 Sup. Ct. 578, 51 L. Ed. 895. This case qualifies the statement 
in Ritter v. Mutual Life Ins. Co., 169 U. S. 139, 154, 18 Sup. Ct. 300, 42 
L. Ed. 693, to the effect that insurance on a man’s own life payable to 
his estate and expressly covering suicide committed by him when sane 
would be against public policy. The point decided was only that when 
the contract was silent there was an implied exception of such a death. 
There was evidence that the insurance was taken out with intent to 
commit suicide, and it plainly appeared that the act was done by the in- 
sured for the purpose of enabling his estate to pay his debts. The ap- 
plication, although excluded below, warranted against suicide within 
two years, within which time the death took place. So that all the cir- 
cumstances gave moral support to the construction of the policy adopted 
by the court in accordance with the view that has prevailed in some ju- 
risdictions as to the general rule. In Burt v. Central Life Ins. Co., 187 
U. S. 362, 23 Sup. Ct. 139, 47 L. Ed. 216, it was held that there was a 
similar tacit exclusion from the risk assumed of the death of the insured 
by execution for murder, and the same decision was reached in North- 
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western Mutual Life Ins. Co. v. McCue, 223 U. S. 234, 32 Sup. Ct. 220, 
56 L. Ed. 419, 38 L. R. A. (N. S.) 57. But the question here does not 
concern implied exceptions, it concerns the effect of express undertakings 
which as we have said depends upon the policy of the state. 

[2] The certificates do not disclose in what states these contracts 
were made but it is not necessary to postpone our answer on that ac- 
count. It appears from Whitfield v. Atna Life Insurance Co., supra, 
that some legislatures have thought it best to insist that life insurance 
should cover suicide unless taken out in contemplation of the deed. 
But the case is much stronger when a considerable time is to elapse 
before the fact that the death was by. the insured’s own hand ceases 
to be a defense. The danger is less sinister and probably a good deal 
smaller than the danger of murder when the insurance is held by a third 
person having no interest in the continuance of the life insured, yet in- 
surance on the life of a third person does not become void by assign- 
ment to one who has no interest in the life. Grigsby v. Russell, 222 U. 
S. 149, 32 Sup. Ct. 58, 56 L. Ed. 133, 36 L. R. A. (N. S.) 642, Ann. Cas. 
1913B, 863. When a clause makes a policy indisputable after one or two 
years, the mere evocation of a possible motive for self-slaughter is at 
least not more objectionable than the creation of a possible motive for 
murder. The object of the clause is plain and laudable—to create an 
absolute assurance of the benefit, as free as may be from any dispute 
of fact except the fact of death, and as soon as it reasonably can be 
done. It is said that the insurance companies now generally issue policies 
with such a clause. The state decisions, so far as we know, have up- 
held it. Unless it appears that the state concerned adopts a different at- 
titude we should uphold it here. Simpson v. Life Ins. Co. of Virginia, 
115 N. C. 393, 20 S. E. 517; Mareck v. Mutual Reserve Fund Life As- 
sociation, 62 Minn. 39, 64 N. W. 68, 54 Am. St. Rep. 613; Goodwin v. 
Providence Savings Life Assurance. Association, 97 lowa, 226, 66 N. W. 
157, 32 L. R. A. 473, 59 Am. St. Rep. 411; Patterson v. Natural Pre- 
mium Mut. Life Ins. Co., 100 Wis. 118, 75 N. W. 980, 42 L. R. A. 253, 
69 Am. St. Rep. 899. 

[3] We are of opinion that the provision in the first mentioned 
document avoiding the policy if the insured should die by his own hand 
within two years from the date is an inverted expression of the same 
general intent as that of the clause in the second making the policy in- 
contestable after one year, and that both equally mean that suicide of the 
insured, insane or sane, after the specified time shall not be a defense. 
It seems to us that that would be the natural interpretation of the words 
by the people to whom they are addressed, and that the language of each 
policy makes the company issuing it liable in the event that happened. 
We answer the first question in each certificate, yes. The other ques- 
tions are disposed of by our answer to the first. 

Answer to question 1 in No. 70, Yes. 

Answer to question 1 in No. 71, Yes. 

Mr. Justice Day took no part in the decision of these cases. 
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SOVEREIGN CAMP, W. O. W., v. SMITH. (No. 1830.) 
(Supreme Court of Arizona. Dec. 7, 1920.) 
193 Pacific Reporter, 758. 


1. INSURANCE — NOTICE OF CHANGE TO HAZARDOUS OC- 

CUPATION OF PARTICULAR CLASS SUFFICIENT. 

Where the by-laws of a fraternal insurer classified as hazardous the 
occupations of railroad firemen and switchmen, and required notice when 
a member should quit a nonhazardous occupation and take up a hazard- 
ous occupation, notice by a member that he had become a railroad fire- 
man is sufficient, and will cover his change of occupation to a railroad 
switchman. additional notice of change from one hazardous occupation 
to another being no more necessary than notice of change from our 
nonhazardous occupation to another. 

(For other cases, see Insurance, Dec. Dig. § 748.) 


2. INSURANCE—NOTICE OF CHANGE OF OCCUPATION HELD 
GIVEN TO PROPER OFFICIAL; FRATERNAL INSURER 
CANNOT DENY LIABILITY BECAUSE ADDITIONAL PRE- 
MIUMS WERE NOT EXACTED WHERE REGULAR PREMI- 
UMS WERE RECEIVED AND RETAINED. 


Where the by-laws of a fraternal insurer required notice to be gi- 
ven to the clerk of the local camp or organization in case of change 
from a nonhazardous to a hazardous occupation, and the insurer also 
made the clerk its collecting officer, the insurer cannot escape liability 
on a certificate, where the member in good faith gave the clerk notice of 
change to a hazardous occupation, but the clerk failed to exact the ad- 
ditional premium, and dues at the former rate were received and retained 
without question by insurer merely because by-laws provided they could 
not be waived by subordinate bodies, and Civ. Code 1913. par. 3490, 
recognizes the right of the insurer to so provide; the notice in this case 
being to the insurer itself. 


(For other cases, see Insurance, Dec. Dig. § 695, 755[3].) 


3. INSURANCE—BURDEN OF PROVING FORFEITURE ON IN- 
SURER. 


In an action on a fraternal insurance certificate, where the insurer 
claimed a forfeiture because the member had changed from a nonhazard- 
ous to a hazardous occupation without notice, etc., and the question of 
notice was put in issue, the jury were properly instructed that the in- 
surer had the burden of proving that notice was not given, for where 
an insurer asserts a forfeiture, the burden of establishing the same is on 
it. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 


Appeal from Superior Court, Pima County: S. L. Pattee, Judge. 
Suit by Pauline M. Smith against the Sovereign Camp of the Wood- 


men of the World. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


Kingan & Campbell, of Tucson, for appellant. 
A. A. Worsley and Gerald Jones, both of Tucson, for appellee. 
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BROTHERHOOD OF RAILROAD TRAINMEN vy. MERIDETH. 
(No. 247.) 


(Supreme Court of Arkansas. Nov. 15, 1920.) 
225 Southwestern Reporter, 337. 


2. INSURANCE — COMPANY HELD ESTOPPED FROM CLAIM- 

ING PREMATURE COMMENCEMENT OF ACTION. 

The contention of an insurance order that suit on a benefit certifi- 
cate naming decedent’s alleged second wife as beneficiary was premature- 
ly brought, in that prescribed procedure for collection of claim had not 
been followed, held without merit, where. the persistent efforts of the 
beneficiary’s attorneys were terminated by a letter from the company 
stating that the company was estopped from further investigating the 
claim because of a suit brought on the certificate by decedent’s first wife. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 


8 INSURANCE — STATEMENT OF INSURED THAT BENEFI- 

CIARY WAS HIS WIFE HELD WARRANTY. 

‘Where the applicant for fraternal insurance stated that the benefi- 
ciary was his wife, and expressly warranted the truth of such statement, 
the named beneficiary cannot in an action on the certificate claim that 
such statement was a mere representation, and, if such statement was 
false, there could be no recovery. 


(For other cases, see Insurance, Dec. Dig. § 723[10].) 


9. INSURANCE — WHERE BENEFICIARY IS DESIGNATED AS 
WIFE, SHE CANNOT RECOVER ON THE THEORY OF DE- 
PENDENCY. 

Where the applicant for fraternal insurance stated that the proposed 
beneficiary was his wife, which statement was required by the insurer, 
and insured warranted such statement, recovery cannot be had by the 
beneficiary on the theory that, if not the wife of insured, she was a law- 
ful dependent, since the warranted statement must be substantially true. 


(For other cases, see Insurance, Dec. Dig. § 723[10].) 


Appeal from Circuit Court, Pulaski County; Guy Fulk, Judge. 

Suit by Winnie E. Merideth against the Brotherhood ‘of Railroad 
Trainmen. Judgment for plaintiff on directed verdict, and defendant 
appeals. Reversed, and remanded for new trial. 


Frank Weldin, of Piggott, for appellant. 
Murphy, McHaney & Dunaway, of Little Rock, for appellee. 
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MODERN WOODMEN OF AMERICA et at v. LYONS er AL. 
(No. 10265.) 


(Appellate Court of Indiana. Oct. 28, 1920.) 
128 Northeastern Reporter, 651. 


3. INSURANCE — LOCAL CAMP OF FRATERNAL ORGANIZA- 
TION NOT AGENT OF HEAD CAMP IN RENTING AND 
CARING FOR HALL. 

The local camp of the Modern Woodmen of America, a fraternal 
organization, was not the agent of the head camp for the purpose of 
securing a hall or caring for it after securing it, and the fraternity as a 
whole was not liable for negligence of the local camp in caring for a 
hall resulting in damages to a third person, the by-laws not requiring that 
a local camp have a regular hall, but permitting such a camp to rent or 
even own a hall. 


(For other cases, see Insurance, Dec. Dig. § 697.) 


5. INSURANCE — AGENTS OF LOCAL CAMP HELD NOT 
AGENTS OF FRATERNAL ORGANIZATION IN RENTING 
HALL 


Agents of a local camp of the Modern Woodmen of America, a fra- 
ternal organization, held not agents or officers of the head camp, or main 
organization, for the purpose of renting and caring for a hall, and the 
main camp was not liable for negligence on their part resulting in dam- 
ages to a third person. 


(For other cases, see Insurance, Dec. Dig. § 695.) 


j a from Circuit Court, Tipton County; James M. Purvis, 
udge. 

Action by Julius Lyons and others against the Modern Woodmen of 
America and another. Judgment for plaintiffs, and defendants appeal. 
Affirmed as to one defendant and reversed and remanded as to the other. 


Truman Plantz, of Rock Island, Ill, Charles F. Remy and James M. 
— both of Indianapolis, and J. R. Coleman, of Tipton, for appel- 
nts. : 


Gifford & Gifford, of Tipton, and Wolf & Barnes, of Kokomo, for 
appellees. 


——_.- 4a 


DIXON v. NORTHWESTERN NAT. LIFE INS. CO. (No. 33399.) 
(Supreme Court of Iowa. Nov. 16, 1920.) 
179 Northwestern Reporter, 885. 


1. INSURANCE — FOREIGN CORPORATION BOUND BY SAME 
LIMITATIONS AS DOMESTIC CORPORATION. 


No foreign insurance company or association can do business with- 
in the state except by consent, and then it is bound by the same rules and 
limitations as prescribed for domestic companies or associations engaged 
in like business, in view of Code, § 1639. 


(For other cases, see Insurance, Dec. Dig. § 17.) 
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2. INSURANCE — SOLICITING BUSINESS IS “DOING BUSI- 
NESS”; FOREIGN CORPORATION DOING BUSINESS IN 
STATE MUST ATTACH COPY OF APPLICATION TO POL- 
EF. 

A foreign corporation, which solicited insurance by its agents within 
the state and delivered the policy to insured therein, is doing business 
within the state so as to be subject to Code. § 1819, requiring all life in- 
surance companies doing business within the state to attach a copy of 
the application to the policies issued. 

(For other cases, see Insurance, Dec. Dig. § 16, 134[2].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Doing Business.) 


3. INSURANCE—STATE CAN ATTACH ANY RESTRICTION ON 
Tina . FOREIGN CORPORATION TO DO BUSINESS 
IN. 


If foreign insurance companies voluntarily choose to do business 
within the state, they. must submit to such conditions and restrictions 
as the Legislature may see fit to impose, so that Code, § 1819, requiring 
copy of the application to be attached to the policies, is valid when ap- 
plied to a foreign insurance company. 


(For other cases, see Insurance, Dec. Dig. § 23.) 


4. INSURANCE — EQUITABLE DEFENSE DOES NOT AVOID 
REQUIREMENT THAT APPLICATION BE ATTACHED TO 
POLICY. 

Code, § 1819, providing that if the application is not attached to a 
life insurance policy the company cannot plead or prove fraud or mis- 
representation therein in any action on the policy, applies where the com- 
pany seeks to raise an equitable defense, as well as where the action is 
purely one at law. 


(For other cases, see Insurance, Dec. Dig. § 134[2], 650.) 


5. INSURANCE — FRAUDULENT MISSTATEMENT OF AGE IS 

NOT EQUITABLE DEFENSE. 

An answer, alleging that insured fraudulently misstated his age in 
his application for the policy, does not present an equitable defense or 
equitable ground for reformation of the policy, but is merely a legal 
defense, defeating recovery on the policy, either entirely or in the pro- 
portion by which the policy exceeds the amount the premium paid would 
have procured at the true age. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


6. INSURANCE—FAILURE TO ATTACH APPLICATION TO POL- 

ICY MERELY WAIVES DEFENSES. 

Under the express provision of Code, § 1819, that the failure to at- 
tach a copy of the application to a life insurance policy as thereby re- 
quired does not render the contract void; but precludes the company 
from alleging or proving the application or any representation in any 
action upon such policy, the failure to attach the application to the pol 
icy is merely a waiver by the company of its right to interpose fraud in 
the application as a defense to recovery on the policy. 

(For other cases, see Insurance, Dec. Dig. § 134[2].) 
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7. INSURANCE--ACT REDUCING INSURANCE FOR MISSTATE- 
MENT OF AGE APPLIES ONLY WHERE MISSTATEMENT 
WAS ATTACHED TO POLICY. 


Acts 38th Gen. Assem. c. 348, § 11, reducing the amount of a life 
insurance policy where age was misstated to the amount which the pre- 
mium paid would have purchased at the correct age, applies only in cases 
where the misrepresentations as to age can be pleaded and proved, so 
that it does not authorize a reduction of recovery where the insurance 
company failed to attach to the policy, as required by Code, § 1819, the 
application containing a misstatement of the age. 


(For other cases, see Insurance, Dec. Dig. § 290.) 


Appeal from District Court, Story County; E. M. McCall, Judge. 

Action by Margaret Dixon against the Northwestern National Life 
Insurance Company. Demurrer to a portion of the answer was sus- 
tained, and defendant appeals. Affirmed. 


Nourse & Nourse, of Des Moines, and Harry Langland, of Nevada, 


Iowa, for appellant. 
Lee & Garfield and C. H. Pasley, all of Ames, for appellee. 


Weaver, C. J. That the appellant’s case may be fairly stated, we 
quote the same at length from its brief filed in this court as follows: 

This is an action upon a certificate of membership issued by a mutual 
aid association to plaintiff’s husband, and payable to plaintiff as benefi- 
ciary. 

The petition alleges: That on the 21st day of November, 1885, the 
Northwestern Aid Association of Minneapolis, Minn., issued to J. H. 
Dixon a certificate of membership, promising, upon the death of insured 
in good standing, to pay to his wife, the plaintiff in this suit, 75 per cen- 
tum of the net proceeds of one full assessment at schedule rates, upon 
all of the certificate holders in good standing in the association at the 
date of the death of insured, not, however, to exceed $2,000. That the in- 
sured paid all assessments due upon said certificate. That the assured 
died on the 10th day of August, 1918. That the defendant (Northwestern 
National Life Insurance Company) under some arrangement, the exact 
details of which are unknown to the plaintiff, had taken over the insur- 
ance of the Northwestern Aid Association, and assumed and agreed to 
pay the full sum of $2,000 upon the certificates of that association. That 
plaintiff duly notified defendant of the death of insured, and made proof 
thereof, but that defendant had refused to pay the said certificate. The 
petition prayed judgment in the sum of $2,000 and costs. 

The answer is in two divisions or counts, the first of which admits: 
The issuance of the certificate of membership by the Northwestern Aid 
Association, agreeing to pay 75 per centum of the net proceeds of one 
full assessment, not, however, exceeding $2,000. That James H. Dixon, 
the insured, died on the 10th day of August, 1918, having paid all dues 
required by the certificate of membership, and that defendant was noti- 
fied thereof, but denies that satisfactory proof of death was furnished, 
and denies all other allegations of the petition. 

The second division of the answer alleges the issuance of the certi- 
cate of membership by the Northwestern Aid Association, and avers 
that at the time of its issuance the insured, James H. Dixon, in his ap- 
plication for said certificate, in order to procure said insurance, represent- 
ed that he was 43 years of age at his nearest birthday, when in truth and 
in fact he was 50 years of age, instead of 43. That said representation 
was not only made in the application, but also by the acts of the insured 
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during all the time the certificate was in force, in that he (insured) re- 
ceived the contract of insurance and paid the premiums thereon to de- 
fendant and accepted receipts therefor, well knowing at the time that 
the contract of insurance was issued at the age of 43 years, and that the 
rate of premium was based upon that age, when in truth and in fact in- 
sured knew that he was then 50 years of age, and that the premiums at 
said age were much higher; that defendant was, during all of said time, 
ignorant of the said misrepresentation of insured as to his age. That 
because of said mistake or misstatement of age, the premium charged 
and collected upon said certificate during all the time it was in force 
was only the premium required, charged, and collected from persons 43 
years of age, a premium far less than the premium required, charged, 
and collected from persons 50 years of age. That the Northwestern Aid 
Association and the defendant were both corporations organized under 
the laws of the state of Minnesota, with their principal places of busi- 
ness at Minneapolis, in said state, and that said certificate of membership 
was issued at and from the office of the Northwestern Mutual Aid As- 
sociation in Minneapolis, and was intended to be performed, and in so 
far as performed it was performed, in the city of Minneapolis in the state 
of Minnesota, and was to all intents and purposes a Minnesota contract. 
That neither the application in which said misrepresentation was made, 
nor a copy thereof, was attached to the certificate of membership, and 
that there was no requirement of the laws of Minnesota that such ap- 
plication, or a copy thereof, should be so attached in order to be avail- 
able in a suit upon the certificate. That it is provided in the said certifi- 
cate that all statements made in the application for membership are war- 
ranties, and upon a failure thereof the certificate of membership shall be 
void. That since the death of insured and the discovery of the mistake, 
defendant, notwithstanding the provisions of the contract df insurance 
and its avoidance under said warranty, has offered to pay to the plain- 
tiff, or the person or persons rightfully entitled thereto, and is now and 
at all times has been ready and willing to pay, the amount of insurance 
the premium actually paid by insured would buy at his correct age, which 
amount could not be determined without a reformation of the contract 
of insurance as to the insured’s age at the time of the issuance of the 
certificate, and an accounting as to the amount of insurance the premium 
actually paid would purchase at such true age of insured. 

Upon said second count defendant prays the court to determine the 
date of the birth of insured, his true age at the time the certificate of 
membership was issued to him, and that said certificate of membership 
be reformed in that respect, and that an accounting be had of the amount 
of insurance that the premiums actually paid by insured would purchase 
at his true age, and for general equitable relief. 

Upon the filing of this answer, defendant moved to transfer the case 
to equity for the trial of the equitable issues so raised, which motion 
was by consent, sustained. Whereupon the plaintiff filed a general equit- 
able demurrer to the second division of defendant’s answer, based upon 
the ground that the facts stated in said second division of defendant’s 
answer do not entitle defendant to the relief demanded. 


Decision. 

This demurrer upon its hearing was sustained by the court, to which 
defendant duly excepted, and elected to stand upon the second count or 
division of its answer and brought this appeal. 

Further statement is unnecessary, except to say that the certificate 
issued to the insured, and upon which this action is brought, makes ref- 
erence to an alleged application therefor in words as follows: 


“The application made by the holder hereof and on faith of which 
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this certificate is issued constitute the basis of the contract between the 
parties hereto; the answers to the questions therein are warranties, and 
said application and every part thereof is hereby made a part of this cer- 
tificate to the same extent and with the same effect as though it were 
set out herein, and on failure of any of the warranties therein contained 
this certificate shall be void.” 

The propositions upon which the appellant asks a reversal of the 
trial court’s ruling in the demurrer, though stated in various forms, are 
readily reducible to two: First. That the contract evidenced by the pol- 
icy sued upon is a Minnesota contract and is therefore not subject to the 
provisions of the Iowa statute (Code, §§ 1741, 1819), which provide that 
all insurance companies organized or doing business in the state shall, 
upon the issue of any policy, attach to such policy or indorse thereon a 
true copy of application or representations of the assured, which by the 
terms of the policy are made a part thereof, or of the contract of insur- 
ance, or referred to therein, or which may in any manner affect the valid- 
ity of such policy, and that any company or association failing so to do 
shall be forever precluded from pleading, alleging, or proving such ap- 
plication or representations, or any part thereof, in any action upon said 
policy. Second. That the trial court erred in holding that such statu- 
tory provision has the effect to deprive the insurer of the right to prove 
the fraudulent representations of an applicant, for insurance in an equit- 
able demand for reformation of the insurance contract sued upon, or to 
prove the same in an equitable defense to an action brought to recover 
insurance so fraudulently procured. 

[1] I. Does the fact that the insurance company is organized and 
has its home office in another state relieve it any degree from the re- 
strictions imposed by the lowa statute when sued upon a policy solicited 
and procured by its agents in Iowa, and delivered by it to the insured 
person at his home in Iowa? The Iowa statute (Code, § 1819) is by its 
express words made to apply to “all life insurance companies * * * 
organized or doing business in this state.” No foreign insurance com- 
pany or association can lawfully do business in Iowa except with the 
consent of the latter, and when doing business here such company or as- 
sociation is bound by the same rules and limitations which our laws pre- 
scribe for home companies and associations engaged in like or similar 
business. Weiditschka v. Supreme Tent, 170 N. W. 301; Nelson v. Neder- 
land Life Ins. Co., 110 Iowa, 604, 81 N. W. 807; Stanhilber v. Ins. Co., 76 
Wis. 285, 45 N. W. 221; Am. F. Co. v. Bleakley, 157 Iowa, 442, 138 N. 
W. 508; Code of Iowa, § 1639. This rule is too well settled by statute 
and by precedent to justify further consideration at this time. 

[2] In soliciting this insurance in Iowa from a resident of Iowa, 
and in delivering its policy to the insured at his home in Iowa, it was 
doing business here within the meaning of the statute, and its failure 
to attach a copy of the application to such policy exposes it, when sued 
in Iowa, to the same restrictions in pleading and proving its defenses 
which would be applicable were the insurer an Iowa corporation. 


With this question settled at the outset, we next inquire what these 
restrictions are. Counsel have cited us to precedents from other states, 
few, if any, of which are really in point. Most of them are decisions 
under statutes differing very materially from our own. Indeed, none of 
those statutes are as broad or sweeping in their terms as is ours. What 
our statute provides is, as we have already noted, that an insurer, who 
neglects to comply with this provision for a copy of the application, 
“shall be forever precluded from pleading, alleging or proving such ap- 
plication or representations, or any part thereof, or the falsity thereof, 
or any part thereof, in any action upon such policy.” 

[3] The appellant seeks by its answer and so-called counterclaim to 
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avoid every restriction found in this statute, and proposes, notwithstand- 
ing the law forbidding it, to allege, plead, and prove, not only the exis- 
tence of such application, but to allege, plead, and prove its falsity, and 
because thereof to escape performance of its contract. We are not con- 
cerned at this point with the wisdom or abstract justice of the provision. 
Its validity is unquestionable. As has been said by this court on other 
occasions: 


“Foreign insurance companies are not compelled to do business in 
this state. If they voluntarily choose to do so, however, they must sub- 
mit to such conditions and restrictions as the Legislature may see fit to 
impose.” Nelson v. Ins. Co., 110 Iowa, 604, 81 N. W. 808. 


The requirement that their policies. shall have copies of the applica- 
tions therefor attached or indorsed thereon is not a burdensome one, 
and, if they fail to observe such simple regulation, they cannot justly 
complain of the consequences which the statute attaches to such neglect. 
Indeed, if we understand their argument, counsel for appellant do not 
seriously contest this conclusion so long as the action upon the policy is 
at law, but they advance the theory that by the expedient of raising 
an equitable issue the statutory provision is no longer applicable. To that 
theory of the law we now turn our attention. 

[4, 5] II. We are cited to no statute or precedent sustaining the idea 
that an insurer, being sued upon a policy to which it has neglected to 
attach a copy of the application, may plead and prove fraud or misrepre- 
sentation in such application in spite of the statutory prohibition thereof, 
if only it couples with such defense a prayer for equitable relief by ref- 
ormation of the contract. Under our statute the insurer is forever pre- 
cluded from alleging, pleading, or proving such claimed fraud or mis- 
representation in any suit upon the policy. Surely. this is “an action 
upon the policy,” and none the less such whether the issue joined be 
legal or equitable. This very obvious suggestion is sought to be avoided 
by saying that the so-called équitable issue is raised by the second divi- 
sion of the answer, which is in the nature of a counter petition, and 
should be treated as an independent action, and therefore not within the 
effect of the statute. The distinction thus drawn is too unsubstantial 
to justify our approval. The suit was brought upon the policy, and its 
character as such is in no manner changed by the defendant’s pleading 
That pleading has no other purpose than to defeat the action on the pol- 
icy, and to accomplish this by alleging, pleading, and proving the con- 
tents of the application and the alleged falsity of its statements. Its 
character and purpose are not changed by attaching thereto a prayer for 
equitable relief. Indeed, it needs but a glance to demonstrate that the 
second division of defendant’s answer states no case for equitable con- 
sideration or equitable relief. Assuming, for the purposes of this opin- 
ion, that the claim put forth by appellant is literally true, and that the 
the application falsely states Dixon’s age at 43 years when in truth he 
was 50 years old, what is there in it all which calls for a reformation of 
the contract? In such case the appellant had only to obey the statute 
and attach a copy of the application to the policy to have a complete 
and perfect defense to plaintiff's action at law on the policy; or if, as 
counsel seem to concede, the defense would be partial only, the issue 
would still be legal and not equitable, and the facts from which the re- 
coverable amount could be ascertained would be competent and admis- 
sible evidence without resort to equity. But the insurer elected to with- 
hold the required copy of the application, or, to say the least, it neglected 
to comply with the statute, and thus by its own act made itself and its 
defense subject to the resulting statuory restriction, which precludes it 
from “alleging, pleading, or proving” any fraud or misrepresentation in 
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such application. Having voluntarily placed itself in that position, equity 
cannot relieve it from the effect of the statute which it disregarded. 


[6] III. Counsel on either side have given considerable attention to 
the question whether the statute relating to the effect of an insurer’s 
failure to attach a copy of the application to its policy pertains solely 
to matters of remedy or to the existence or validity of the contract. 
The answer to this inquiry would seem to be found in the statute itself, 
which expressly provides that the omissioin to attach the application to 
the policy “shall not render the contract void,” but if any company or 
association does fail in this respect “it shall be forever precluded from 
pleading, alleging or proving such application or representation or any 
part thereof, or the falsity thereof, or any part thereof, in any action 
upon such policy.” In other words, the statute expressly limits its ef- 
fect to matters of pleading and proof. It was so held by us in Nelson 
v. Ins. Co., 110 Iowa, 604, 81 N. W. 808, where we said of another sec- 
tion of the same statute that the rule there provided “so evidently re- 
lates to procedure that discussion of the point is not required.” 

In the case of Rauen v. Ins. Co., 129 Iowa, 734, 106 N. W. 201, we 
considered at some length the nature and effect of this statute. We there 
said: 

“It may be admitted, for the purposes of this case, that the fraud 
pleaded was sufficient to avoid the policy if the appellant had put itself 
in position to make use of the defense; but, failing to attach a copy of 
the application to the policy, it waived its right to take issue upon the 
application, or any part of it. * * * 

“As we have already suggested, it is within the power of the Legisla- 
ture, not only to impose conditions upon the right of insurance corpora- 
tions to do business in the state, but to regulate the form and substance 
of all insurance contracts, and prescribe what conditions may or may not 
be imposed upon the insured. When, therefore, it is enacted that all 
representations and warranties upon which the company proposes to rely 
or insist shall be attached to or embodied in the policy, the state is not 
exceeding its recognized authority, and the company failing to comply 
with the provision must be conclusively held to have elected to rely upon 
the contract as contained in such policy without reference to any rep- 
resentation or warranty not contained in that instrument. The denial 
of the right to plead or prove such extrinsic matter is not in any proper 
sense a ‘penalty’ for failing to comply with the statute, for the company 
has a perfect right to waive or forego any advantage it could derive from 
an embodiment of the application in the policy.” 


Such, also, is the view expressed by the Wisconsin court in Stanhil- 
ber v. Ins. Co., 76 Wis. 285, 45 N. W. 221, and by the Minnesota court 
in Wheelock v. Ins. Co., 115 Minn. 177, 131 N. W. 1081, where, in ref- 
erence to a statute requiring the application to be attached to or indorsed 
upon the policy, the opinion says: 

“The provision is clearly remedial, designed to prevent technical de- 
fenses. As we have construed it, the law will have the effect designed, 
and works no hardship on the insurer. Compliance with the provision is 
very simple, and gives the insurer full protection against fraudulent 
statements of material facts made by the insured to the agent or to the 
examining physician. All that is necessary is to have such statements 
in the application, and attach a copy of the application to the policy. 
We do not hold that this provision is applicable where an insurance com- 
pany is induced by fraud to issue a policy, where such fraud consists of 
acts or representations on the part of the insured that are not of a nature 
that are properly or usually in the form of statements in a written ap- 
plication. We do hold that statements by the applicant as to his history, 
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habits, and health, such as are ordinarily asked by the examining physi- 
cian, and questions and answers reduced to writing, signed by the appli- 
cant, whether such statements are made ‘in the absence of fraud’ or not, 
must, in order to avoid the policy, be contained in a written application, 
and such application must be attached to or indorsed on the policy.” 

[7] IV. Appellant cites and relies upon section 11 of chapter 348, 
Acts 38 G. A., reading as follows: 


“In all cases where it shall appear that the age of the person insured 
has been understated in the proposal, declaration or other instrument up- 
on which a policy of life insurance has been founded or issued, then the 
amount payable under the policy shall be such as the premium paid would 
have purchased at the correct age.” 


This act does not expressly, or by implication, repeal the statute 
which we have been discussing. By its terms it applies to cases where it 
shall appear that the age of the person insured has been misstated in the 
proposal, declaration, or other instrument on which the policy has been 
granted. In other words, where such misstatement of age is made to 
appear by proper idea and proof, the recovery shall be limited,to the 
amount of insurance which the premium paid would. have purchased at 
the correct age. It does not attempt, however, to prescribe under what 
circumstances such defense may be pleaded or proved, or how it may be 
waived or lost. This had already been done by Code, § 1819, which, as 
we have seen, permits such defense only where the insurer has attached 
to its policy ‘a true copy of any application or representation of the in- 
sured which by the terms of such policy are made a part thereof, or of 
the contract of insurance, or referred to therein, or which “may in any 
manner affect the validity of the policy.” The later statute does no more 
than fix the measure of the plaintiff’s recovery in cases where the defense 
of misrepresentation of the age of the insured is duly pleaded and 
proved, and it can be duly pleaded and proved only when the insured has 
preserved the right so to do by attaching to its policy a copy of the ap- 
plication or representation. 

What we have said sufficiently disposes of all pertinent questions 
raised by the appeal. We find no reversible error in the record, and the 
ruling of the trial court is affirmed. 

Ladd, Stevens, and Arthur, JJ., concur. 


——__.— >< ————__—_—_— 


CONN v. WHITE. 
(Court of Appeals of Kentucky. Oct. 5, 1920.) 
224 Southwestern Reporter, 764. 


1. INSURANCE — LIFE POLICY HELD FOR SOLE USE AND 

BENEFIT OF WIFE. 

Life policy providing for payment of proceeds to wife, her executors 
or administrators or assigns field for the sole use and benefit of the wife 
to the exclusion of any right in the husband to the use and control of it. 

(For other cases, see Insurance, Dec. Dig. § 585[3].) 

2. INSURANCE—RIGHT OF WIFE TO PROCEEDS PASSED TO 

HUSBAND ON WIFE’S PRIOR DEATH. 


Where life policy insuring husband’s life was for the sole use and 
benefit of wife, to the exclusion of any rights in the husband to the 
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use or control or ownership of the benefits, but did not provide for the 
continued exclusion of the husband or control the disposition of the 
estate in the event of wife’s death before that of husband, the right to 
such benefits on wife dying before husband prior to enactment of Ky. 
St. §§ 654, 655, passed to husband not only under the comnion law, 
but also under Gen, St. 1883, c. 31, § 11, subsec. 3. 


(For other case, see Insurance, Dec. Dig. §589.) 


INSURANCE—RIGHT TO BENEFITS OF POLICY ISSUED 

FOR WIFE’S SOLE BENEFIT PASSED TO HER CHILDREN. 

Under Ky. St. §§ 654 655, the right to the benefits of policy insuring 
husband’s life for wife’s exclusive use and benefit and renting payment 
of premium by wife vested’in her children, on her predeceasing husband, 
notwithstanding the husband had paid premiums, since in paying such 
premiums during wife’s life husband acted as wife’s agent, and in pay- 
ing premium after her death he acted as agent for the children. 


(For other case, see Insurance, Dec. Dig. §589.) 


7. INSURANCE—WIDOW OF CHILD OF WIFE FOR WHOSE 
SOLE BENEFIT POLICY WAS ISSUED HELD ENTITLED 
TO SHARE IN PROCEEDS. 

Where wife, for whose sole benefit the policy insuring husband’s 
life was issued, died before husband, leaving children, the widow of a 
child who survived wife, but predeceased husband, was entitled to share in 
proceeds under Ky. St. §§ 654, 655, providing that such policy shall in- 
ure to the benefit of wife and her children, notwithstanding sections 
2064 and 4841, providing that on devissee’s death before testator devisee’s 
children shall take devisee’s share under will, since such statutes, even if 
applicable to insurance policy, would not be applicable; the child not 
having died until after wife’s death. 


(For other case, see Insurance, Dec. Dig, §589.) 


8. INSURANCE—BENEFICIARY’S VESTED RIGHT IN POLICY 

PASSES TO HIS ESTATE. 

Generally when a beneficiary in an ordinary policy has a vested right 
in policy, on his death, although in the lifetime of the insured, his right 
passes to his estate. 

(For other case, see Insurance, Dec. Dig. -§589.) 


a Appeal from Circuit Court, Jefferson County, Chancery Branch, First 
ivision. 

Action by Clara M. White against Alice G. Conn. Judgment for 
plaintiff, and defendant appeals. Affirmed. 


Andrew M. Shea, Jr., of Louisville, for appellant. 
Arthur M. Rutledge, of Louisville, for appellee. 
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TOUSSANT v. NATIONAL LIFE & ACCIDENT INS. CO. OF 
NASHVILLE, TENN. 


In rE NATIONAL LIFE & ACCIDENT INS. CO. OF NASHVILLE, 
TENN. 


(No. 23841) 
(Supreme Court of Louisiana. April 5, 1920. On Rehearing Nov. 3, 1920.) 
86 Southern Reporter 415 


(Syllabus by the Court.) 

1. INSURANCE—INSURED IN LIFE POLICY CANNOT CONVEY 
BENEFICIARY’S INTEREST WITHOUT HIS CONSENT. 
The jurisprudence of this court is well settled to the effect that all 

interest in a policy of life insurance, its proceeds, or avails, belong, from 

the moment of its issuance, to the person then named as beneficiary. and 
that there is no power in the person procuring the insurance thereafter to 
convey such interest, without the consent of such beneficiary, to any other 
person. 

(For other cases, see Insurance, Dec. Dig. § 205.) 


On Rehearing 


(Syllabus by Editorial Staff) 


3. INSURANCE—CLAUSE IN POLICY CONSTRUED TO PER- 
MIT CHANGE OF BENEFICIARY WITHOUT CONSENT OF 
BENEFICIARY NAMED. 

Under a life insurance policy, providing that the beneficiary there- 
under may be changed by the insured by consent of the company, the 
beneficiary may be changed without consulting the beneficiary named in 
the policy. 

(For other, cases see Insurance, Dec. Dig. § 205.) 


INSURANCE—CHANGE OF BENEFICIARY IN FAVOR OF 
HUSBAND'S SECRET CONCUBINE IS NOT MALA PRO- 
HIBITA OR MALA IN SE. 

Civ. Code, art. 1481, providing that those who have lived together in 
open concubinage are respectively incapable of making to each other, 
inter vivos or mortis causa, any donation of movables exceeding one- 
tenth of the value of their estate, does not apply to secret concubinage so 
as to make a husband’s change in the beneficiary under a policy in favor 
of a secret concubine mala prohibita or mala in se. 


(For other cases, see Insurance Dec. Dig. § 212.) 


Action by Elizabeth Toussant, widow of David Dent, against the 
National Life & Accident Insurance Company of Nashville, Tenn. 
Judgment for the plaintiff in the first city court of New Orleans, and, on 
defendant’s appeal to the Court of Appeal for the Parish of Orleans, 
there was a trial upon an agreed statement of facts, and from its modi- 
fied judgment for plaintiff, defendant applied for certiorari or writ of 
review. Judgments set aside and suit dismissed. 


Eugene J. McGivney and E. V. Parham, both of New Orleans, for 
applicant. 
Prowell & Prowell, of New Orleans, for appellee. 


Vol. LVII—2. 
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FICKLIN v. MISSOURI STATE LIFE INS. CO. (No. 13514.) 
(Kansas City Court of Appeals. Missouri. November 8, 1920.) 
225 Southwestern Reporter, 102. 


INSURANCE—CONTRACT HELD AN “ASSESSMENT POLICY,” 
WITHIN STATUTES. 


Policy of life insurance, issued by a safety fund life association, 
which later became a state life insurance company, held an “assessment 
policy,” within Rev. St. 1909, §§ 6950, 6952, 6954; it mentioning a definite 
sum of insurance, providing for accumulation of an emergency fund, 
designated as a benefit fund, and a safety fund, and its provisions showing 
that payment of benefits was dependent on the collection of assessments 
upon persons holding similar contracts. 

(For other cases, see Insurance, Dec. Dig. § 124.) 

(For other definitions, see Words and Phrases, Second Series, As- 
sessment Policy.) 


Appeal from Circuit Court, Gentry County; John M. Dawson, Judge. 
Suit by Thomas Ficklin against the Missouri State Life Insurance 
Company. From judgment for plaintiff, defendant appeals. Reversed. 


Jourdan, Rassieur & Pierce, of St. Louis, for appellant. 
J. W. Sullinger, of King County, and J. W. Perry, of Albany, for re- 
spondent. 


SMITH et al.v. NEW YORK LIFE INS. CO. (No. 2358.) 


(Supreme Court of New Mexico. September 20, 1920. Rehearing 
Denied November 12, 1920. 


193 Pacific Reporter 67 


(Syllabus by the Court.) 
2. INSURANCE—AGENT HELD NOT TO HAVE APPARENT 


— TO WAIVE PROMPT PAYMENT OF PREM- 


Where the soliciting agent of a life insurance company had, at the 
Tequest of the insured, written to the general office of the company upon 
three or four occasions, asking as to the amount owing by the insured, 
and upon receiving a reply had accepted the money from the insured in 
payment of such indebtedness and premiums, and forwarded the same to 
the company, which was accepted and the premium receipt sent by the 
general office direct to the insured, but such agent had never undertaken 
to extend the time for paying a premium or any indebtedness due the 
company, these facts did not authorize the insured to believe that the 
agent had authority to waive prompt payment of premiums and to ex- 
tend the time for paying the same. 


(For other cases. see Insurance, Dec. Dig. § 375[2] 
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Appeal from District Court, Santa Fe County; Holloman, Judge. 

Action by Herbert W. Smith and another against the New York Life 
Insurance Company. Judgment for plaintiffs, and defendant appeals. 
Reversed and remanded, with direction to enter judgment for defendant. 


Francis C. Wilson, of Sante Fe, Daniel K. Sadler, of Raton, and J. H. 
McIntosh, of New York City, for appellant. 
McFie, Edwards & McFie, of Santa Fe for appellees. 


ee 


PEOPLE ex rel. METROPOLITAN LIFE INS. CO. v. KNAPP et al., 
STATE TAX COMMISSION. 


New York Supreme Court, Appellate Division, Third Department. 
September 8, 1920.) 


184 New York Supplement 345 


1. TAXATION—MONEY RECEIVED BY LIFE INSURER FROM 
SALES OF ANNUTIES NOT “PREMIUMS,” FOR PURPOSES 
OF COMPUTATION OF FRANCHISE TAX; “INSURANCE.” 


Sums of money received by a life insurance company from sales of 
annuities held not to be regarded as “premiums,” to enter into the compu- 
tation determining the franch‘se tax assessable against the company under 
Tax Law, § 187. particularly in view of Insurance Law, § 70: a contract 
for an annuity not being a contract for “insurance,” which is one under- 
taking to compensate another for loss on a specified contingency, so that 
the price paid for an annu‘ty is not a “premium,” the consideration paid 
for a contract of insurance 

(For other cases, see Taxation, Dec. Dig. § 387.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Insurance; Premiums.) 


2. TAXATION—APPLICATION TO REVISE FRANCHISE TAX 
MUST BE PRESENTED WITHIN YEAR. 


Application to revise franchise tax. assessed against a life insurance 
company under Tax Law, § 198, must be presented to the state tax com- 
mission within one year after tax is audited and stated. 


(For other cases, see Taxation, Dec. Dig. § 478.) 
John M. Kellog, P. J., and Cochrane, J., dissenting. 


Proceeding by the People of the State of New York, on the relation 
of the Metropolitan Life Insurance Company, against Walter H. Knapp 
and others, as and constituting the State Tax Commission. Determina- 
tion of th Commission annulled, and matter remitted to it for further 
consideration. 


Argued before John M. Kellog, P. J., and Woodward, Cochrane, 
Henry T. Kellogg, and Kiley, J. J. 


Carter,, Ledyard & Milburn, of New York City (John G. Milburn, 
Joseph W. Welsh, and Leroy A. Lincoln, all of New York City, of 
counsel), for relator. 

Charles D. Newton, Atty. Gen. (C. T. Dawes, Deputy Atty. Gen., of 
counsel), for respondents. 
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Henry T. Kettoce, J., The principal question involved here is 
whether or not certain sums of money received from sales of annui- 
ties annual by a life insurance company during the years 1914 to 1917, in- 
clusive, are to be regarded as “premiums,” so as to enter the 
computation which determines the franchise tax assessable against 
relator under section 187 of the Tax Law (Consol. Laws, c. 60). 

The provisions of section 187 of the Tax Law, as they existed dur- 
ing the years named, so far as material, read as follows: 


“Sec. 187, Franchise Tax on Insurance Corporations, An annual 
state tax for the privilege of exercising corporate franchise or for car- 
rying on business in the corporate or organized capacity within this state 
equal to one percentum on the gross amount of premiums received dur- 
ing the preceding calendar year for business done at any time in this 
state, which gross amount of premiums shall include all premiums received 
during such preceding calendar year on all policies, certificates renewals 
policies subsequently canceled, insurance and reinsurance during such 
preceding calendar year * * * shall be paid annually into the treasury of 
the state on or before the first day of June by the followwing corpora- 
tions.” 


The corporations which are then enumerated are: 


“Every domestic insurance corporation,” “every insurance corpor- 
ation, incorporated, * * * pursuant to the laws of any other state of the 
United States,” and “every insurance corporation, incorporated, * * * 
pursuant to the laws of any state without the United States.” 


Exceptions are then made in favor of certain corporations, but in 
every instance the corporation to be taxed is described as an insurance 
corporation, The same section provides: 


“The term “insurance corporations’ as used in this article, shall in- 
clude a corporation, association, joint-stock company or association, 
person, society, aggregation or partnership by whatever name known 
doing an insurance business in this state.” 


The tax to be laid, therefore, is exclusively a tax on insurance 
corporations, upon corporations “doing an insurance business in this 
state,” and it is to be measured by “all premiums” received “on all policies, 
certificates, renewals, policies subsequently canceled, insurance and re- 
insurance.” 

The typical case of life insurance is found when a person insured 
pays annually during his life a stipulated sum to an insurer in consid- 
eration of which the insurer engages to pay on the death of the insured 
a lump sum to a beneficiary. The typical case of an annuity is found 
where a purchaser pays down a lump sum to a grantor, who engages 
himself to pay a beneficiary during life a stipulated sum annually. 
In the one case the insurer recives an annual sum during the life of 
another and pays out a lump sum upon a stipulated death. In the 
other the grantor presently receives a lump sum and begins to disburse 
annual payments during life. In the former case the insured “insures” 
a dependent or other person against the contingency of his death, and 
thereby seeks to make indemnity for a possible loss. In the latter case 
payments are immediately made, without regard to the death of the pur- 
chaser, and there is no indemnity feature whatever. The one is a pro- 
vision for death, and the other is a provision for life. 

Webster defines “ prenium” as “the consideration paid, whether in 
money or otherwise, for a contract of insurance.” He defines “insur- 
ance” as “a contract whereby, for a stipulated consideration, called a 
premium, one party undertakes to indemnify or guarantee another 
against loss by a certain specified contingency of peril.” The Century 
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Dictionary defines “premium” as “the amount paid or agreed to be paid 
in one sum or periodical to insurers as the consideration for a 
contract of insurance.” It defines “insurance” as “a contract by which 
one party, for an agreed consideration (which is proportioned to the 
risk involved), undertakes to compensate the other for loss on a speci- 
fied thing, from specified causes.” Bouvier defines “premium” as the 
consideration for a contract of insurance.” 3 Bouvier, L. Dict. (3d Rev.) 
p. 2669. It is quite evident that within these definitions a contract for 
an annuity is not a contract for insurance, and that the price paid for 
annuities is not a premium paid for an insurance policy. 

[1, 2] The Legislature has itself distinguished between insurance 
policies and annuity bonds, for in section 70, of the Insurance Law 
(Consol. Laws, c. 28) it has authorized 13 or more persons to become 
a corporation to write insurance “upon the lives or the health of persons 
and every insurance appertaining thereto, and to grant, purchase or 
dispose of annuities.” Moreover, the Court of Appeals of this state in 
People v. Security Life Ins. & Annuity Co., 78 N. Y. 114, 34 Am. Rep. 
522, has said of annuity bonds: 

“These are not cases of insurance, and they are not to be governed by 
any of the rules applicable to life insurance. They are cases simply 
where for a gross sum paid the company became bound to pay certain 
sums annually during the life of the annuitants.” 


In a case in Pennsylvania it has been definitely held that sums of 
money paid for annuities are not to be regarded as included within the 
words “premiums of every character” which by statute were made the 
measures of franchise taxes aid upon foreign insurance corporations 
doing business in that state. State Commonwealth v. Metropolitan Life 
Ins. Co., 254 Pa. 510, 516, 98 Atl. 1072, Laws Pa. 1911, p. 616, § 16; 
5 Purdon’s Digest (13th Ed.) p. 6461, § 359. 

We are of the opinion, therefore, that the state tax commission was 
in error when, in reckoning a tax laid upon relator in accordance with 
premiums paid it, it, included in the computation sums of money with 
which annuites were purchased. In so far as the error affected the 
taxes of relator for the years 1915, 1916, and 1917 the state tax com- 
mission should correct the same. The tax for the year 1914 is not re- 
viewable, however, for the reason that an application to revise the 
same was not presented to the commission within one year after the 
tax was audited and stated. Tax Law, § 198. For these reasons the 
determination of the state tax commission should be reversed. and the 
matter remitted to the tax commission for correction in accordance 
herewith. 

Determination annulled, and matter remitted to the commission for 
its further consideration, with $50 costs and disbursements, 


Woodward, J., concurs. 


Kitey, J. (concurring). I cannot find that any other term has been 
used to designate the amount paid for an annuity contract than the 
word “premium.” The relator is doing business under articles of 
incorporation, a franchise, granted under the laws of the state of New 
York. It carries on two lines of business, to wit, issues life insurance 
contracts and sells annuity contracts. It could not engage in either 
branch of the business without the right of permission conferred and 
granted: by the state. Judge Vann, in People ex rel. Provident Savings 
& Life Assurance Society~v. Miller, 179 N. Y. 227, 71 N. E. 930, 
makes it plain that the taxes are “upon the privilege of exercising the 
corporate franchises and carrying on businesss in a corporate capacity 
in this state.” The amount taken in for doing that business is the basis 
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upon which the state reckons its compensation for the permission and 
protection given. Note the language of Section 187 of the Tax Law, the 
section involved here: 

‘An annual state tax for the privilege of exercising corporate 
franchises or for carrying on business in their corporate or organized 
capacity within this state. * * * ” 


Then follows the word premium,” the definition of which is now - 
making trouble for the first time in this state, so far as I can find 
after quite an extended examination. What other business could the 
relator carry on, except that referred to in the disjunctive clause last 
appearing in the above quotation, and upon the income from which 
the tax provided for in section 187 could be levied? Selling annuities 
is the only other business it is dong under its charter, at least, that is 
subject to a franchise tax. It seems to me that the Legislature must 
have understood that this word “premium” covered the income from 
the sale of annuities; otherwise, this branch of the business would have 
been specifically exempted from the provisions of the statute. In this 
connection the argument that the income from the sale of annuities 
had always been treated as “premiums,” by both the state and the in- 
surance companies, is potent. As to the construction given to what is 
alleged as a similar situation in the state of Pennsylvania, 254 Pa. at 
page 510, 98 Atl. at page 1073, says; 

“A difference is recognized between the ordinary insurance contract 
and the granting of an annuity.” 


Notwithstanding what is said in and of 78 N. Y. 114, I fail to find 
any such distinction in this state. It seems that the construction is 
practically the other way. Here we naturally and easily slide to the 
next position, viz. 30 or 40 years’ continuous practice in the in- 
terpretation of a statute, rule of law, or of business by those who en- 
force it and by those who operate under it. In City of New York v. 
New York City Ry. Co., 193 N. Y. 543, 86 N. E. 565, Judge Vann makes 
this observation: 


“Under these circumstances the practical construction of the parties by 
a uniform course of conduct under all administrations of the city govern- 
ment for more than 40 years is of controlling importance. When the 
parties to a contract of doubtful meaning, guided by self-interest, enforce 
it for a long time by a consistent and uniform course of conduct, so as to 
give it a practical meaning, the courts will treat it as having that mean- 
ing, even if, as an orginal proposition, they might have given it a differ- 
ent one”—in Matter of City of New York, 217 N. Y. 1, 111 N. E. 256; 
Winterstein v. “ay of New York, 220 N. Y. 57, 115 N. E. 17; Bullock 
v Cooley, 225 N. Y. 567, 122 N. E. 630; Adamson v. Schreimer, ‘176 App. 
Div. 95, 162 N. Y. Supp. 653; Kings County Lighting Co. v. City of New 
York, 176 App. Div. 175, 162 N. Y. Supp. 581. 


If custom has in fact prevailed, giving to this statute the interpreta- 
tion as urged by the state, we ought not to reverse the whole policy of 
the state, and the relator and other corporations similarly situated and 
acting in harmony with the state for such a long period of time. 

As to the application of the rule of practical construction, Mr. Jus- 
tice H. T. Kellogg raises the question that no evidence appears in the 
record that warrants a consideration of this proposition. There seems 
to be no escape from the force of that objection, so far as the evidence 
produced upon this hearing is concerned. Grimmer v. Tenement House 
Department, etc., 205 N. Y. 549, 98 N. E. 332. 

I concur that there must be a reversal. 
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Joun M. Kettoc, P. J. (dissenting). A franchise tax is imposed 
for the privilege of doing business in a* corporate capacity in the state. 
A corporation can-do no business in the state, except pursuant to its 
charter. Section 70 of the Insurance Law provides for a corporation— 
“for the purpose of making any of the following kinds of insurance: 
(1) Upon the lives and the health of persons and every insurance ap- 
pertaining thereto, and to grant, purchase or dispose of annuities.” 

The relator’s charter expressly gives to it such powers, referring to 
that subdivision and section. A corporation other than a life insur- 
ance company, cannot be formed in this state for the purpose of 
granting life annuities. Insurance Law, §§ 1, 9, and 70; Business 
Corporations Law (Consol. Laws, c. 4) § 2. It must follow, there- 
fore, that the Legislature has considered the granting of annuities to 
be a part of the life insurance business. 


Section 187 of the Tax Law makes it clear that the legislative intent 
is to impose the tax therein mentioned for all business done by a do- 
mestic life insurance company, and that such tax is measured by the 
premium received for such business, and for the purpose of clarity the 
section provides that the term “insurance companies” shall include 
every person, society, or association ‘doing an insurance  busin‘ess in 
this state.” That law, and the present Insurance Law, were re-enacted 
at the same legislative session, and may be considered as one act. We 
must consider that the Legislature intended to impose an equal tax upon 
all corporations engaged in the insurance business. There is no reason 
why a life insurance company, which has the power as such to grant 
annuities, should escape taxation on account of the annuities, when it 
is taxed on account of the life insurance. The act shouuld be construed 
in a ‘manner which will make it reasonable and just, and in a way not 
to do violence to the legislative intent. The language used will permit 
the tax, and justice to other taxpayers, as well as to the public, re- 
quires that it should be sustained. 

A life insurance policy may issue for a single payment, or for pay- 
ments annually or quarterly, as may be agreed upon. However it is 
paid, the premium represents the share which the insurer should con- 
tribute towards the expense,. management, and profit of the business, 
leaving with the company a sum for investment which, according to the 
Mortality Tables and the Insurance Law, will produce a sum sufficient 
to meet the policy at is probable maturity. Losses are payable from 
the accumulated savings of the various policies. If the insured lives 
the ordinary expectation of life, his beneficiary receives the amount 
paid aR by him, with interest compounded, less the deductions men- 
tioned. 

A life annuity operates in the reverse way: The company takes from 
the insured a single payment; in that respect it being substantially 
like a single premium life policy, The company treats the sum to be 
paid as the basis of its policy, returning to the beneficiary during his 
life, in regular payments as provided by the policy, such sums as the 
initial payment may justify. The payments to be made by the company 
depend upon the life of the person making the payment, or the annui- 
tant mentioned, so that payment in either case depends upon a human 
life. The company, in either case, for a consideration, agrees to make 
certain payments during the life, or at the end of life. The risks are 
substantially alike, but the manner in which the company computes 
and pays the value of its contract is arrived at in different ways In 
effect, under the law, an insurance company is a savings institution 
which uses the trust funds committed to it for the payment of the life 
policy to the insured or for the life annuity to the annuitant. In either 
case it is paid for the life risk. The Legislature, with reason, consider- 
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ed the business of granting annuities as a life insurance business, and 
the consideration for it a premium. 

The company’s original source of income is its premiums. It rents, 
its interest and dividends, are mere incidents arising from the premi- 
ums. and represent the earnings on such premiums, and for that reason 
are not taxed. But the premium, the only source from which the com- 
pany can derive as original income, is by the Tax Law intended to be 
taxed. 

We are not particularly interested in the exact form of expression or 
the exact meaning of a word in a statute. We are always interested in 
the legislative intent, and, when that intent is plain, it is easy to 
read the language used, giving it so, far as may be without violence, even 
at the expense of correct expression. its clearly intended meaning. 
The words are forms only intended to convey the meaning, and the 
words mean what the statutory intent requires, unless the positive words 
of the statute exclude such construction. The word “premium,” 
when we know the legislative intent from the general purport of the 
law, may as well cover a payment for a life annuity policy as for a 
life policy. The Standard Dictionary defines it as: 

“A reward, a recompense, given for a particular action or line of 
conduct. In insurance, the amount paid or agreed to be paid, in one 
sum or periodically, to the insurers, as the compensation for a contract of 
insurance.” 


I favor affirmance. 
Cochrane, J., concurs. 


(an RR tine are inn eee 


METROPOLITAN LIFE INS. CO. v. TRILLING et al. 


(Supreme Court of New York, Appellate Division, First Department. 
December 3, 1920.) 


184 New York Supplement 898 


INSURANCE—REFORMING POLICY TO STATE REAL AGE OF 
INSURED NOT PRECLUDED BY STATUTE BY FORBID- 
DING SUIT ON MISREPRESENTATIONS IN APPLICATION 
NOT ATTACHED TO POLICY. 


Although application stating insured’s age was not attached to the 
policy, reforming the policy to state insured’s real age was not precluded 
by insurance Law § 58, requiring insurance policies to contain the en- 
tire contract where the policy itself contained a statement of insured’s 
age. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 


Controversy between the Metropolitan Life Insurance Company and 
Solomon Trilling and the Independent Solomon Benevolent Association, 
— on the agreed statement of facts. Judgment for plain- 
tiff. 


Argued before Clarke, P. J., and Dowling Smith, Page, and Green- 
baum, J. J. 


Edward M. & Paul Grout, of New York City (Paul Grout, of New 
York City, of counsel, and Gardiner Conroy, of New York City, on the 
brief), for plaintiff. 

Samuel I. Frankenstein, of New York City, for defendants. 
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Dowtinc,- J. This is a controversy submitted upon agreed state- 
ment of facts, in accordance with section 1279 of the Code of Civil 
Procedure. From this agreed statement of facts it appears that on 
September 19, 1912, the plaintiff issued a policy of life insurance on 
the life of the defendant Solomon Trilling for the sum $500, payable 
to the defendant the Independent Solomon Benevolent Association upon 
the death of the defendant Trilling. This policy provides for the 
monthly payment of the premium of $2.58 and recites that it is 
issued in considération of the payment of such premiums and of the ap- 
plication for the policy, and that a copy of the application is attached to 
and made a part of the policy. 


As a matter of fact no application was attached to or made a part of 
the policy, although two applications were made for the issuance of 
said policy, in each of which the insured is said to be 56 years of age 
at the time such application was made. The first of these is a general 
application by the defendant the Independent Solomon Benevolent As- 
sociation for policies upon the lives of several of its members, includ- 
ing Solomon Trilling, bearing date September 19, 1912, the same as the 
policy. The second is an individual application made by the defendant 
Trilling for the particular policy issued upon his life and bears date 
October 10, 1910. The policy contains on its face the following: 


“Ordinary life. Intermediate Class. Age 56. Amount $500. */. 
Annual Premium $2.58” 


—and further provides that: 


“If the age of the insured has been misstated, the amount payable 
thereunder shall be such as the premium paid would have purchased at 
the correct age.” 


It is agreed that, when the policy was issued and the applications de- 
livered to the plaintiff, the age of defendant Solomon Trilling was 
not 56 years, but he was in fact 58 years old; that the amount of pre- 
mium to be paid and the amount of insurance to be paid by the plaintiff 
under the terms of said policy were to be fixed and determined by the 
plaintiff upon the true age of the defndant Solomon Trilling; that if 
the plaintiff had known the true age of the defendant Solomon Trilling, 
when the amount of the premium was fixed and the policy issued 
by it, the prem'um would have been fixed at the sum of $2.84 monthly, 
instead of $2.58 monthly, or the amount to be paid under said policy 
upon the death of said Solomon Trilling would have been fixed at 
$455.17, instead of $500. It is agreed that the amount of the premium 
to be paid for said insurance and the amount to be paid by the plain- 
tiff under said policy as expressed in said policy resulted from the 
mutual mistake of the parties hereto. 

The plaintiff had no knowledge of the true age of the defendant 
Solomon Trilling until recently, and then duly requested the defendants 
to reform the said policy, so as to express the said agreement of the 
parties, which request the defendants refused. The true age of the 
defendant Solomon Trilling being 58 years, the said dtfendants are 
now, and have been sinc? the issuance of said policy, receiving insur- 
ance for the sum of $500 at a lower premium than that paid by any other 
person of the age of 58 years. 

Plaintiff has no adequate remedy at law. The plaintiff asks judg- 
ment that: (1) The true age of the defendant Solomon Trilling be 
inserted in the policy. (2) ‘The amount payable by the plaintiff thereun- 
der upon the death of the said Solomon Trilling be changed fiom 
$500 to $455.17. (3) The table of guaranteed loan values and surrender 
options shall state the amounts applicable to a policy issued to a person 
58 years of age. 
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Under the ordinary rules of equity, there could be no doubt that the 
facts agreed on would afford a ground for reformation of the policy, 
as they would for the reformation of any writing which, by reason of 
a mutual mistake, did not set forth the actual agreement of the parties 
thereto. But the defendant claims that the public policy of this state 
as expressed by legislative mandate forbids a life insurance company 
from maintaining any action or interposing any defense to a policy 
of life insurance issued by it based upon misstatements in the ap- 
plication therefor, unless such application is indorsed upon or attached 
to the policy when issued. This contention is based on section 58 of 
the Insurance Law, reading as follows: 


“Every policy of insurance issued or delivered within the state on or 
after the first day of January, nineteen hundred and seven, by any life 
insurance corporation doing business within the state shall contain the 
entire contract between the parties and nothing all shall be incorporated 
therein by reference to any constitution, by-laws, rules, application or 
other writings unless the same are indorsed upon or attached to the 
policy when issued; and all statements purporting to be made by the in- 
sured shall in the absence of fraud be deemed representations and not 
warranties. Any waiver of the provisions of this section shall be void.” 


As neither of the applications for the policy in question was attached 
to, or indorsed upon, the policy, defendant claims that nothing contain- 
ed in them can be used as a basis for any reformation of the policy. 
In Archer v. Equitable Life Assurance Society, 218 N. Y. 18, 112 N. 
E. 433, the Court of Appeals construed this section of the Insurance 
Law. It reviewed the purpose and intent of the Legislature, and de- 
clared the following conditions to have existed at the time of the 
adoption of the statute and which it was plainly intended to remove: 
(1) The contract might, by a stipulation or reference within it, make 
a part of itself instruments, stipulations, statements, and agreementts 
by the insured which the policy did not contain; (2) the statements of 
the insured, which were made a part of the contract by reference, in- 
dorsement, or otherwise, or declared or agreed by the insured to be 
true were warranties; (3) the warranties and representations made by 
the assured were frequently retained continuously and exclusively by 
the insurer, the insured person neither having nor receiving copies, 
as the result of which they had no opportunuity to examine and cor- 
rect errors arising through mistakes, carlessnesss, ignorance, or fraud, 
or to terminate the policy, as the result of which they or their bene- 
ficiaries first became conscious of the errors, after payment of the pre- 
miums through a period of years, when they were alleged by the in- 
surers, in avoidance of the obligation to pay the sums insured. The 
court concluded that the Legislature intended to remove all these con- 
ditions by the section in question. In interpreting it to mean that “all 
the statements made by the insured are shown by the face of the policy 
and shall in the absence of fraud be deemed representations and not 
— the court said (218 N. Y. at page 25, 112 N. E. at page 


“The conditions which induced the Legislature to require that all the 
stipulations and terms of the contract should appear within the policy 
would naturally have induced it to require that the conditions which are 
the basis of the contract and upon which its validity depends should like- 
wise appear upon the face of the policy. The evils and pitfalls before 
the insured through his ignorance and the inaccessibility of terms of con- 
tract are, in part at least, those which are before him through his ignor- 
ance and inaccessibility of the representations made by him.” 
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That was an action brought by the beneficiary of the deceased in- 
sured, and the insurer sought to defend upon the ground that the in- 
sured had intentionally deceived it by false representations as to facts 
which would enter into estimate of the risk assumed by effecting 
the insurance These representations were not contained in the policy, 
either directly or by reference, and the defense was held insufficient 

But in the case at bar the policy contained upon its face the represen- 
tation made in the application and upon which plaintiff relied in ssuing 
the policy. As has been said, the original application for the policy was 
made by the defendant association on September 19, 1917. It is a 
short document and recites that the association applied to plaintiff for 
insurance upon each of its members alive and in good standing “as 
set forth in the list attached hereto, which gives the name and date 
of both, as recorded in the register of said society on the date thereof” ; 
the policy to take effect on the payment of the initial premium, and the 
society to be btneficiary in each policy. Printed on the same sheet, 
below the signatures of the officers of the association, was the schedule 
of monthly premiums for $500 of insurance at the various ages. In 
the list attached appeared the following, among others: 


“Solomon Trilling. Date of birth: om 14. Age: 56. Premium pay- 
able ; $2.58. Annual premium: $ 29.24 


The important representation was as to Trilling’s age, upon which 
basis the premium payable was determined. Upon this the policy was 
issued, and that contains, plainly stamped and written upon its face, 
the language hereinbefore quoted, including * ‘age: 56.” When defend- 
and Trilling filed his further application, it consisted only of a statement 
as to the place and date of his birth, and that his age at his nearest 
birthday was 56, together with a certificate by the secretary that he 
was a member in good standing of the defendent association. 

Upon these facts I am of the opinion that the requirements of sec- 
tion 58 of the Insurance Law (Consol. Laws, c. 28) have been com- 
plied with; that the representation as to the age of Trilling, as set forth 
in both applications, properly appears upon the face of the policy and 
thus answers all the requirements of law, and advised the beneficiary 
and the insured alike of the nature of the representations and the age 
at which he was being insured, as well as of the premium based upon 
that age. As that age was concededly incorrect the mutual mistake of 
the parties resulted in the issuance of a policy of insurance, whereby 
Trilling was insured at a less premium than charged others of’ his ac- 
tual age for similar insurance thus effecting a discrimination in his 
favor, in violation of section 89 of the Insurance Law. The mistake 
being mutual, the representation as to which it arose appearing on the 
face of the policy itself, and the contract of insurance providing the 
method of the fair and honest adjustment of the rights of the parties, 
plaintiff is entitled to the reformation of the policy. 

Judgment is therefore directed for plaintiff, as demanded in the sub- 
mission, without costs. All concur. 
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CALHOUN v. THE MACCABEES. (No. 7948.) 


(Court of Civil Appeals of Texas. Galveston. October 14, 1920. Re- 
hearing Denied November 4, 1920.) 


‘. 225 Southwestern Reporter 95 
1. INSURANCE— RIGHT TO BENEFITS HELD LOST ON 

MEMBER’S DEFAULT. 

The right to benefits is immediately lost on default of a member, 
where the laws of a fraternal benefit society provide that no affirma- 
tive action of the lodge is necessary to effect suspension for nonpay- 
ment of dues. 


(For other cases, see Insurance, Dec. Dig. § 756[1'].) 


INSURANCE—HEAD ORGANIZATION NOT ESTOPPED BY 

LOCAL OFFICER’S ACCEPTANCE OF ASSESSMENTS FROM 

CLAIMING SUSPENSION. 

The grand body of a fraternal benefit society is not estopped to claim 
a suspension and consequent forefeiture, where the member fails to 
pay assessments within the time provided by the laws of the order, notwith- 
standing the fact that a belated payment thereof may have been made to 
and accepted by the local officers or tent in view of Vernon’s Sayles’ Ann. 
Civ. St. 1914, art 4847. 


(For other cases, see Insurance, Dec. Dig. § 755[].) 


Appeal from District Court, Harris County; Ewing Boyd, Judge. 
Action by Katy Calhoun against The Maccabees. Judgment for defen- 
dant, and plaintiff appeals. Affirmed. 


Woods, Barkley & King, of Houston, for appellant. 
Hunt & Teagle, of Houston, for appellee. 


STRADER v. METROPOLITAN LIFE INS. CO. 
(Supreme Court of Appeals of Virginia. September 16, 1920.) 
105 Southeastern Reporter 74 


3. INSURANCE—PLEADING, HELD NOT SUFFICIENT TO 
SHOW PLAINTIFF WAS COMPLETE OWNER OF POLICY. 
In an action against an insurance company, assignee of a half interest 
in a life policy and by legatee of the other half, insurance being payable 
to decedent’s estate, allegations that decedent “parted this life owing no 
debts and, after making a will which has been duly probated, * * * he did 
leave and bequeath unto the said plaintiff the other one-half of policy of 
insurance, and whereby she, the said plaintiff, became and is the sole 
beneficiary under the said policy, and the complete owner thereof,”held 
not to sufficently charge that plaintiff was the complete owner of the 
chose in actjon sued upon, either by importing that the personal assent of 
the personal representative had been secured, or by allowing the pre- 
sumption of such assent from plaintiffs possession of the policy. 


(For other cases, see Insurance, Dec. Dig. § 637.) 





Life.] Cummings v. Masonic Protective Ass’n. 29 


Error of Circuit Court, Wise County. 

Action by Lou L. Strader against the Metropolitan Life Insurance 
Company. Judgment for defendant, and plaintiff brings error. Af- 
firmed in part and remanded, 


W. B. Snidow, Pearisburg, for plaintiff in error. ; 
Jackson & Henson, of Roanoke, and Bernard Mason, of Pearisburg, - 
for defendant in error. 


CUMMINGS et al. v. MASONIC PROTECTIVE ASS’N. (No. 4013) 
(Supreme Court of Appeals of West Virgina. October 12, 1920.) 
104 Southeastern Reporter 494 


(Syllabus by the Court.) 


1, INSURANCE—NOTICE OF DELINQUENCY HELD NOT A 
DEMAND FOR PAYMENT OR WAIVER OF FORFEITURE. 


A notice by a clerk of a beneficial association to a delinquent member, 
calling attention to his dilinquency and expressing the hope that he will 
give the matter his attention, does not amount to demand of payment 
nor to an unconditional waiver of the forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


2. INSURANCE—REMITTANCE NOT ACCEPTED DOES NOT 
REINSTATE DELINQUENT OR WAIVE FORFEITURE, 


If upon receipt of such a notice, the delinquent member, after for- 
feiture, remits the amount of such delinquency, and with his remittance 
gives notice of his bad condition of health, and the insurer promptly de- 
clines the offe,r such remittance does not reinstate the delinquent nor 
bind the insurer to an unconditional waiver of the forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 755[5].) 


3. INSURANCE—METHOD PRESCRIBED BY POLICY FOR 
REINSTATEMENT MUST BE FOLLOWED. 


Where an insurance policy provides a particular mode of application 
for reinstatement subject to the approval of the board of directors, that 
method must be pursued, in the absence of a definite practice or of specific 
authority given an agent to waive the forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 762.) 


4. INSURANCE—NOTICE OF DELINQUENCY HELD NOT A 
DEMAND FOR PAYMENT OR WAIVER OF FORFEITURE. 


Where in such case the insurer has by the terms of the policy an elec- 
tion whether it will reinstate a delinquent member after forfeiture, it 
can not be regarded as having waived the forfeiture by giving notice to 
the delinquent of his delinquency, if ignorant of the bad condition of 
his health occurring after the forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 755[5].') 
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Error to Circuit Court, McDowell County. 

Action in justice court by Marjory Cummings, administratrix, etc., 
and others against the Masonic Protective Association. From a circuit 
court judgment for plaintiffs, on defendant’s appeal from the judgment 
of a justice court, defendant brings error. Reversed, and judgment entered 
for defendant. 


Litz & Harman, of Welch, for plaintiff in error. 


Anderson, Strother, Hughes & Curd, of Welch, for defendant in 
error. 





Fire, &c.] Concordia Fire Co. v. Waterford. 


FIRE, TORNAD®, ETC. 


CONCORDIA FIRE INS. CO. v. WATERFORD. (No. 181.) 


(Supreme Court of Arkansas October 18, 1920. Dissenting Opinion. 
October 25, 1920.) 


224 Southwestern Reporter, 953. 


1, INSURANCE—PROVISION LIMITING TIME FOR PROOF OF 
LOSS IS REASONABLE. 


A provision in a tornado insurance policy making the policy veid 
unless written notice of loss is given within 15 days, and proof of dam- 
age within 60 days, after the loss occurs, is reasonable. 


(For other cases, see Insurance, Dec. Dig. § 539[1'].) 


2. INSURANCE—FAILURE TO MAKE PROOF OF LOSS IN TIME 
EXCUSED BY IGNORANCE OF PROVISIONS WITHOUT 
NEGLIGENCE. 

The failure of members of a church congregation to furnish the 
notice and proof of loss within 60 days as required by the policy, is 
excused where the member who procured the insurance, and who alone 
knew of its conditions, was killed in the same storm which demolished the 
church, and the other members first learned of the policy when his safe 
was opened, more than 60 days after the loss. 


(For other ‘cases, see Insurance, Dec. Dig. § 539[6].) 


4, INSURANCE—DENIAL OF LIABILITY IS WAIVER OF 
PROOF OF LOSS. 


Where the members of a congregation, as soon as they learned of the 
existence of a tornado insurance policy after the church was demolished, 
notified the local agent of the insurance company, and shortly thereafter 
notified the general agents, the denial by the general agents of any liabil- 
ity on the policy because proof of loss was not given within 60 days 
from date of loss, as required by the policy, was a waiver of the require- 
ment of the law that in such a case proof of loss must be made within 
a reasonable time after receiving knowledge of the insurance. 


(For other cases, see Insurance, Dec. Dig. 559[1].) 
McCullough, C. J., dssenting. 


Appeal from Circuit Court, Crittenden County; R. H. Dudley, Judge 

Action by A. A. Waterford and others against the Concordia Fire 
Insurance Company. Judgment for plaintiffs, and defendant appeals. Af- 
firmed. 


Hughes & Hughes, of Memphis, Tenn., for appellant. 
Berry & Wheeler, of Marion, for appellees. 
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QUEEN INS. CO. OF AMERICA v. DELPHI STRAWBOARD CO. 
(No. 10532.) 


(Appellate Court of Indiana, Division No. 1. November 19, 1920.) 
128 Northeastern Reporter 697 


1. INSURANCE—AMBIGUOUS POLICY CONSTRUED IN FAVOR 
OF INSURED. 


If a policy of insurance is ambiguous, it should be construed against 
the company and in favor of the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE — COMPLAINT HELD TO SHOW PROPERTY 
DESTROYED WAS COVERED BY POLICY. 


Where a fire insurance policy was ambiguous as to whether the prop- 
erty was insured only while within the specified building, a complajnt 
which alleged that the property destroyed was located on the premises de- 
scribed in the policy was good as against demurrer, though it did not al- 
lege the property was within the building. 


(For oher cases, see Insurance, Dec. Dig. § 632.) 


3. INSURANCE — POLICY ON MATERIAL USED IN BUSINESS 
COVERS MATERIAL SUBSEQUENTLY ACQUIRED. 


A policy insuring against fire for a stated term the material used by 
insured in its business is not limited to the material which insured had on 
hand at the time the policy was issued, but covers materials subsequently 
acquired during the term of the policy. 


(For other cases, see Insurance, Dec. Dig. § 166.) 


5. INSURANCE — DENIAL OF LIABILITY WAIVES REQUIRE- 
MENT OF NOTICE OF LOSS. 


Where an insurance company denied liabilty on the ground that the 
property destroyed was not covered by the pol'cy, it waived any defense 
on a different ground, so that in an action to recover the amount of the 
policy it was immaterial whether insured gave the required notice of loss, 
and the failure to find that such notice was given does not make the find- 
ings insufficient to support a conclusion of law in favor of plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 559[1].) 


Appeal from Circuit Court, Wells County; Frank W. Gordon, Judge. 
Action by the Delphi Strawboard Company against the Queen Insur- 


ance Company of America. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


Burke G. Slaymaker, of Indianapolis, for appellant, 


Clark J. Lutz, of Decatur, and Chas. E. Sturgis and Robert W. 
Stine, both of Bluffton, for appellee. 


Entoz, P. J. This is an action by appellee against appellant upon 
a policy of fire insurance. The complaint which was in one paragraph, 
alleged the corporate existence of the parties, the issuance of the said 
Policy by appellant to appellee, the loss of the property by fire, the value 
of the property so lost, the giving to appellant of notice of such loss, and 
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of the furnishing to appellant of proofs of such loss, the denial by ap- 
pellant of liabjlity on account of said loss by fire. 

To this complaint the appellant answered in four paragraphs, of which 
the first was a general denial; the second alleging a mistake in the writ- 
ing of the policy, and that the property destroyed was not covered by 
said policy; the third alleging that the minds of the parties never met as 
to the location and description of the property covered in the second 
item in said policy, and electing to rescind said policy; the fourth para- 
graph also alleging a mistake in said policy and declaring a rescission of 
the same. There was also a cross-complaint, by which appellant sought a 
reformation of said policy. 

A copy of said policy of insurance was attached to said complaint 
as an exhibit, the covering part of said policy being as follows: 


“$100.00 On their one and two story stone building with additions 
and composition roof, situated detached on assured’s premises between the 
ran and Monon Railroads in the east part of the city of Delphi, 
ndjana. 

‘$1,900.00. On their fixed and movable machines, machinery, appa- 
ratus, appliances and equipments of all kinds including all spare and 
duplicate parts, attachments, settings connections. and appurtenances, 
shafting, gearing, hangers, pulleys millwright and machinists’ work, 
dynamos, engines, boilers, pumps, heaters, generators, switchboards, and 
other electrical apparatus and equipment, scales, trucks, tools and imple- 
ments and stock in trade, and all materials and supplies used by assured 
in their business.” 


It will be noted that as to the second item supra the usual clause 
“while contained and only while contained in the above described build- 
ings” is omitted. 

The property destroyed consisted of something over 1,100 tons of 
baled straw piled on the premises of appellee, on which the building 
covered by clause 1, supra, was located. The said straw was “material 
and supplies” used by appellee in its business of manufacturing straw- 
board. 

The cause was tried by the court, which, a request having been made 
therefor, found the facts especially, and stated its conclusions of law 
thereon favorable to appellee, to which appellant duly excepted. It then 
filed its motion for a new trial, which having been overruled and judg- 
ment rendered against it, it now prosecutes this appeal. 

Appellant insists that the court erred in overruling its demurrer to 
the complaint; that, as the language of the policy was “ to the following 
described property, while located and contained as described herein and 
not elsewhere,” said policy covered only the buildings described in clause 
1, supra, and the contents of said buildings, and as the property de- 
stroyed was not alleged to have been in said building at the time the same 
was destroyed the complaint was insufficient, and the demurrer thereto 
should have been sustained. 

[1, 2] It has been repeatedly held, and is now the settled law, that 
if a policy of insurance is ambiguous, it should be construed against the 
company and in favor of the insured. Federal Life Ins. Co. v. Barnett, 
125 N. E. 522; Maxwell v. Springfield F. & M. Ins. Co., 125 N. E. 645. 
The said complaint also alleged that the property destroyed was “lo- 
cated on the premises described in said policy of insuurance.” Clearly 
said complaint was good as against a demurrer. 

{3] Appellant next insists that the court erred in its conclusions of 
law; that the findings are insufficient to support said conclusions. It is 
insisted that, as the findings do not show that the appellee was the owner 
of the said straw destroyed at the time said policy was written, they 
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failed to find that he had any insurable interest therein, and that there- 
for the polciy was void. It will be noted that the coverage of the said 
second clause was “and all materials and supplies used by the assured in 
their business,” and the finding was that said destroyed straw was such 
“materials.” “Materials and supplies used in business’ constitute a “shift- 
ing risk,’ and a term policy covering the same covers not only those on 
hand at the time the policy first becomes effective, but also those which 
may be afterwards acquired for such purpose. It is like a term policy 
covering a stock of merchandise, or the hay, grain, and machinery in a 
farmer’s barn. These change from season to season, but the policy 
covers the new as well as it covered the old. Farmers’, etc., Co. v. Kry- 
der, 5 Ind. App. 430, 31 N. E. 851, 51 Am. St. Rep. 284. 

Again it is insisted that, as the policy required that notice of loss 
should be given within six days, and as the findings are silent upon the 
subject of such notice, therefore no notice was given; that notice of loss 
is a condition precedent, without which there can be no recovery. 

[4] It is well settled that, where the court upon due request makes a 
special finding of facts, each and every materjal fact must be found in 
favor of the party having the burden of proof, and that a failure to find 
as to any material fact is the equivalent of a finding against the party 
having such burden. 

[5] Was the finding as to notice of loss a necessary one in this case? 
The complaint alleged the giving of notice of loss, and that appellant by 
its agent came upon the premises of appellee and made an inspection of 
said property and “notified and jnformed this plaintiff that it did not con- 
sider itself liable upon said policy, and that it did not and would not con- 
sider any liability under said policy.” Also by its answer appellant denied 
all liability, as hereinbefore set forth. When the appellant denied lia- 
bility upon the ground that the property destroyed was not covered by 
the said policy, this was a waiver of any defense upon other and different 
grounds. National, etc., Co. v. Elliott 60 Ind. App. 112, 108, N. E. 784, 
and authorities there cited. This being true, the fact of “notice of loss” 
became immaterial, so far as the said special findings were concerned. 
The findings are sufficient to sustain the conclusions of law. 

We find no error in this record, and the judgment is therefore af- 
firmed. 


GRAFF v. NATIONAL LIBERTY INS. CO. er at. (No. 22831.) 
(Supreme Court of Kansas. Nov. 6, 1920.) 
193 Pacific Reporter. 356. 


(Syllabus by the Court.) 
1. INSURANCE—APPRAISEMENT UNDER FIRE POLICY HELD 
ae ON INSURED, WHERE PART OF PROPERTY 
TED. 


An appraisement made under a policy of fire insurance to ascertain 
the amount of damage to the property caused by fire is not binding on the 
assured ,where the appraisers failed to ascertain the damage to all the 
property covered by the policy and described in the contract submitting 
the matter to them. 


(For other cases, see Insurance, Dec. Dig. § 574[1].) 
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2.. INSURANCE—POLICY ON BUILDING WHILE “OCCUPIED AS 
DWELLING HOUSE” HELD TO APPLY TO ICE CREAM PAR- 
LOR. 


Applying the principle that “contracts of insurance are to be con- 
strued, where construction is permissible, most strongly against the in- 
surer and in favor of the insured” (Insurance Co. v. Milling Co., 69 Kan. 
114, 76 Pac. 423) to thé words “only while occupied as a dwelling house,” 
contained in a fire jnsurance policy, it is held that liability under the pol- 
icy attaches to a building described therein that is used as a dwelling 
house although the building is also used “as an ice cream parlor jn a mea- 
ger way.” 


(For other cases, see Insurance, Dec. Dig. § 319[1].) 


(For other definitions see Words and Phrases First and Second 
Series, Occupied as Dwelling House.) 


3. INSURANCE—RIGHT TO AVOID POLICY FOR DISCRIMINA- 
TION IN RATES AND FOR CHANGE OF USE HELD 
WAIVED BY INSURER. 


The right to avoid a policy of fire insurance on account of alleged 
discrimination ijn the rate at which the insurance was written, or on ac- 
count of the use made of a part of the building insured, is waived by an 
offer to pay and a tender of the amount of a fire loss ascertained by ap- 
praisers -appointed by contract between the insured and the insurer, and 
by an answer pleading that appraisement and offer to pay and tender of 
payment as a defense jn an action by the insured on the policy, and by a 
tender of that amount into court for the use and benefit of the insured. 


(For other cases, see Insurance, Dec. Dig. § 141[1], 399.) 


Appeal from District Court, Atchison County. 

Action by M. H. Graff against the National Liberty Insurance Com- 
pany and another. Judgment for plaintiff, and upon her death the judg- 
ment was revived jn the names of Daisy D. Holbrook and others, as 
surviving heirs, and the insurance company appeals. Affirmed. 


Waggener, Challiss & Brown, of Atchison, for appellants. 
C. J. Conlon and C. D. Walker, both of Atchison, for appellee. 


MarsHALL, J. The appellees recovered judgment against the Na- 
tional Liberty Insurance.Company on a policy of fire insurance. The in- 
surance company appeals. 

It wrote a policy of insurance for $1,200 on “a 1%-story, shingled 
roof, frame building and additions thereto adjoining and communjcating, 
only while occupied as a dwelling house,” known and described as 1118 
North Seventh street, Atchison, Kan. The premium paid was $8.40 for 
a three-year policy, a rate of 70 cents on each $100 for that period. That 
was the rate on residence property. The rate on business property was 
much higher. The policy provided that: 


“No agent of this company has authority to grant insurance under 
this policy upon any property other than dwellings and their contents, 
outbuildings and their contents, private stables or barns or their contents, 
located in and adjacent to cities and villages, and it is expressly agreed 
that this policy shall be void if it purport to be insurance upon any other 
property or class of property.” 


It seems that the policy, in case of fire, also provided that appraisers 
should be appointed to ascertain the amount of loss, if the parties to the 
policy could not agree concerning that amount. 
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The building, or buildings, at the place described consisted of a 1% 
story dwelling house and of a one-story addition thereto, used as a dwelling 
house and as an ice cream parlor. A fire occurred. and both the dwell- 
ing house and the addition thereto were damaged. Each, at the time of 
the fire, was occupied as a dwelling house, and had been so occupied for 
a number of years prior thereto. A written agreement that certain par- 
ties should estimate the loss was entered into. That agreement read: 


“This agreement, made and entered into by and between M. H. Graff, 
of the first part, and the insurance company or companies, whose name or 
names are signed hereto, of the second part witnesseth, that Ira C. Ham- 
mond and Frank D. Pelletier shall appraise and estimate the loss upon the 
property damaged and destroyed by the fire of February 12, 1918, as spe- 
cified below: Provided, that the said appraisers shall first select a com- 
petent and disinterested umpire, who shall act with them in matters of 
difference only. The award of said appraisers, or any two of them, made 
in writing, in accordance with this agreement, shall be binding upon both 
parties to this agreement. 

“It is expressly understood that this agreement and appraisement is 
for the purpose of ascertaining and fixing the amount of sound value 
and loss and damage only to the property hereinafter described, and 
shall not determine, waive, nor invalidate any other right or rights of 
either party to this agreement. 

“The property on which the loss or damage is to be determined is 
as follows, to wit: 

“$1,200.00, on 1%4-story shingle-roof frame building and on additions 
thereto, adjoining and communicating, only while occupied as a dwell- 
ing house, etc. * * 

“It is further expressly understood and agreed that, in determining 
the loss or damage upon the property hereinbefore mentioned, the said 
appraisers are to make an estimate of the actual cash cost of replacing 
or repairing the same or the actual cash value thereof at and immediately 
preceding the time of the fire, and in cases of depreciation of the prop- 
erty from use, age, condition, location or otherwise, a proper deduction 
shall be made therefor.” 


In the apprajsement under that contract the damage to the dwelling 
house was placed at $205.50. No appraisement was made of the damage 
to the addition. The insurance company offered to pay the amount fixed 
by the appraisers, tendered that amount to the plaintiff, and refused to 
pay more. This action was then commenced by M. H. Graff, who re- 
covered judgment against the insurance company for $650 in addition to 
the sum awarded by the appraisers, a total judgment of $855.50. Judg- 
ment was also rendered in her favor for $100 attorney’s fees. On ac- 
count of a mortgage clause attached to the policy, judgment was rendered 
for $498.25 in favor of defendant Mary E. Baker, who held a mortgage 


- the property. Special questions were answered by the jury as fol 
ows: 


“Q. 1. Was the 1%4-story shingle-roof frame dwelling at 1118 North 

a street occupied as a dwelling house only at the time of the fire? 
. Yes. 

“Q. 2.-Was the one-story building or portion of building at 1118 
North Seventh street used as a dwelling house, and, in addition thereto, 
used as an ice cream parlor or restaurant, where the tenant sold ice 
cream, pies, cakes, and fish? A. Yes. 

_“Q. 3. Was the 1%-story dwelling house adjoming to the one-story 
building or portion of building above referred to? A. Yes. 
_  “Q. 4. If you answer question No. 3 ‘Yes,’ then state how such build- 
ings adjoined. A. Permanently and securely attached. 
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“Q. 5. Did the 1%4-story dwelling house communicate with the one- 
story or restaurant portion of the building involved in this controversy? 
A. Yes. 

“Q. 6. If you answer question No, 5 ‘Yes,’ then state how and by 
what means the two buildings communicated. A. By doorway. 

“Q. 7. Did the appraisers, jn making the award in this case, visit the 
premises and there see the 1!4-story dwelling house and the one-story 
store building or restaurant, and upon a view of the premises and ex- 
amination of the policy and the contract of submissjon to arbitrators, de- 
cline and refuse to make any award covering the restaurant portion of 
said building? A. Yes. 

“Q. 9. If you answer question No. 2 ‘Yes’ or in the affirmative, then 
state whether, under the evidence and instructions, you find that it was 
used as a dwelling house only? A. As an ice cream parlor in a meager 
way.” 


After judgment was rendered, M. H. Graff died, and the judgment 
was revived in the name of Daisy D. Holbrook, Jennie B. Smith, and 
Urie Compton, sole surviving heirs of M. H. Graff. 

{1] 1. The insurance company argues that the decision of the ap- 
praisers fixing the damage was final and conclusive on all the parties to 
this action. “The plaintiffs seek to avoid the effect of the appraisement 
by arguing that it was not binding, because the appraisers misunder- 
stood the terms of the policy and of the contract for appraisement, and 
did not appraise the loss to or damage sustained by the addition to the 
dwelling house, and because M. H. Graff had no notice of the meeting 
of the appraisers. The insurance company responds that the question of 
notice was not presented by the pleadings nor by the evidence, and is now 
raised for the first time. M. H. Graff testified: 


“I was not present when the arbitration and determination of the 
amount of loss under the policy was had. The arbitrator was here and 
back out of town before I knew it.” 


The policy and the agreement to appraise the loss covered the 114- 
story frame dwelling house and additions thereto. A careful reading 
of the evidence abstracted does not show more than one addition to the 
dwelling house. The loss to the addition was not appraised. The lan- 
guage of the policy and of the contract of appraisement included the ad- 
dition. From the evidence abstracted the jury was warranted in finding 
that the 1%-story building adjoined the one-story addition. A contrary 
finding could not well have been made under the evidence, although the 
means of communication between the addition and the main part of the 
building had been nailed up for a while previous to the fire. Each part 
of the building had for some time been occupied as a residence by a 
family, and while so occupied the door communicating between the two 
parts had been nailed up. The defendant pleaded that the policy would 
be void, if it were construed to cover the addition to the dwelling house, 
for the reason that it was used as a business property. If this allegation 
in the answer were true, it might have avoided the policy; but that fact 
did not justify the appraisers in omitting to appraise the damage to the 
addition. 

In Edwards v. Hartshorn, 72 Kan. 19, 82 Pac. 520,1 L. R. A. (N. 
S.) 1050, a case that arose over a final estimate made by an engineer on 
construction work. where the contract provided that his estimate should 
be final, this was said: 

“Of course, if there were fraud, gross mistake, or the failure to ex- 
ercise an honest judgment by the umpire, his estimate or award would 
not be binding.” 72 Kan. 24, 82 Pac. 522,1L. R. A. (N. S.) 1050. 
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The discussion in Atchison v. Rackliffe, 78 Kan. 320, 96 Pac. 477, sup- 
ports the rule declared in Edwards v. Hartshorn. The following was 
said in Swisher v. Dunn, 89 Kan. 412, 131 Pac. 571, 45 L. R. A. (N. S.) 
810: 

“The award of arbitrators is not binding, where it is the result of 
misapprehension on their part of the meaning of the language used in de- 
fining the matter submitted to their decision.” Syl. sec. 4. 


Each side has cited and quoted from Corpus Juris; we quote one 
paragraph from that work: 


“A party may, even at common law, set up, in defense to an action 
on an award, any matter which shows that the arbitrator has not pur- 
sued his authority, either in not determining some matter brought before 
him which he ought to determine, or in determining some matter which 
he had no authority to determine. The ground on which these cases 
stand is, not that the award is bad for misbehavior of the arbitrator, but 
that there is no award within the terms of the submission.” 5 C. J. 193. 


This rule was followed in Clark v. Goit. 1 Kan. App. 345, 41 Pac. 
214, where this language was used: 


“In defense of an action on an award, or for not performing an 
award, the defendant may avail himself of any material error or defect 
apparent upon the face of the award, such as excess of power by the 
arbitrators, or defect of execution of power, as by omitting to consider a 
matter submitted.” Syl. 


The defendant argues this question as though the contract for the 
appraisement of the loss were a submission to arbitration of the whole 
controversy between the plaintiff and the defendant. The contract does 
not bear that interpretation. By it the appraisers were to estimate the 
loss or damage on the dwelling house and on the addition to it. The 
contract contained the words “only while occupied as a dwelling house.” 
These words appear to have been copied from the policy. It does not 
appear from the contract that it was intended by the parties thereto to 
submit to the appraisers the power to determine whether the property 
was occupied as a dwelling house or not. On its face the contract sub- 
mitted to the appraisers but one question, the loss or damage to the 
dwelling house and to the additions thereto. ° 

Chandos and Another v. American Fire Ins. Co. of Philadelphia, 84 
Wis. 184, 54 N. W. 390, 19 L. R. A, 321, is cited by the defendant. The 
first paragraph of the syllabus reads: 


“The decision of arbitrators or appraisers, chosen pursuant to an in- 
surance policy to determine the amount of a loss as to what particular 
articles or items of property are embraced within the general description 
of the property insured, is final and conclusive.” Syl. sec. 1. 


In that case the insured made a schedule of the insured property as 
claimed by him, but omitted to describe part of it. The part omitted was 
not appraised. In the present case all the property was described, but 
the appraisers did not ascertain the damage to all of it. The plaintiff had 
no opportunity to call the attention of the appraisers to the mistake be- 
ing made by them, as the appraisement was made without notice to her of 
the time of making it, and was completed before she knew anything 
about it. The appraisement was not conclusive on the plaintiff. 

[2] 2. The insurance company seeks to put an interpretation on the 
words “only while occupied as a dwelling house” that does not accord 
with their meaning. Written in other language these words would say 
that the policy covered the building “during the time it is occupied as a 
dwelling house.” The meaning the company seeks to give to the words 
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used is that the policy shall attach “while the building is occupied ex- 
clusively as a dwelling house.” That is not the meaning of the language 
used. 

“Contracts of insurance are to be construed, where construction is 
permissible, most strongly against the insurer and in favor of the in- 
sured.” Insurance Co. v. Milling Co., 69 Kan. 114, 76 Pac. 423, Syl. sec. 
3 

This rule has been applied by this court in several instances. Fire 
Association v. Taylor, 76 Kan. 392, 91 Pac. 1070; Bank v. Insurance Co., 
91 Kan. 18, 137 Pac. 78, 49 L. R. A. (N. S.) 972: Packing Co. v. Insur- 
ance Co., 94 Kan, 630, 634, 146 Pac. 1175. The court has made a some- 
what diligent search for cases that are in some degree parallel to the 
present one. In Thomas v. Commercial Union Assur. Co., 162 Mass. 29, 
37 N. E. 672, 44 Am. St. Rep. 323, Bowditch v. Norwich Union Fire Ins. 
Co., 193 Mass. 565, 79 N. E. 788, Sarsfield v. Metropolitan Insurance Co., 
42 Hiow. Prac. (N. Y.) 97, and Dougherty v. Greenwich Ins. Co., 64 
N. J. Law, 716, 42 Atl. 485, 46 Atl. 1099, the uses to which the buildings 
were put were primarily for business purposes, and the use of the build- 
ings as dwellings was entirely secondary. Applying to the language 
“only while occupied as a dwelling house” the rule followed in this state, | 
it must be held that the policy could not be avoided by the limited use of 
the one-story part of the building as an ice cream parlor. 

[3] 3. Another proposition argued is that the court committed error 
in refusing to give certain requested instructions concerning the dis- 
crimination in rates in favor of the insured, if the policy be held to cover 
the entire property. The insurance company argues that section 5369 of 
the General Statutes of 1915 prohibits discrimination, and that the policy, 
if it covered the business property, was void for the reason that it in- 
sured that property for less than the regular rate. The company also 
argues that the policy was rendered void by reason of a part of the 
property being used for business purposes. The insurance company 
pleaded the appraisement, its offer to pay to the plaintiff the amount of 
damage that the appraisers fixed for the 1%4-story part of the property, 
and its tender of that amount to her; it tendered that sum into court for 
the benefit of the plaintiff, and asked that judgment be rendered in her 
favor for that amount. This brings the present action within the rule 
of Wildey v. Sheppard, 61 Kan. 351, 59 Pac. 651, 47 L. R. A. 650, where 


this court said: 


“The contention that Sheppard voluntarily exposed himself to un- 
necessary danger, and is therefore not entitled to recover, as well as 
some claims of a general nature which go to the right to recover any- 
thing, are not available to the company. In its answer it alleged that, 
after investigation by an agent and adjuster of the company, an offer was 
made to the plaintiff as a payment of his claim. The offer, with the 
averment of the same in the pleading, practically acknowledges a right of 
recovery in Sheppard, and leaves open for consideration only the ques- 
tion of the amount for which the company is liable.” 61 Kan. 355, 59 
Pac, 652, 47 L. R. A. 650. 


The company admitted its liability for $205.50. The offer to pay that 
amount was: not an offer to compromise. The tender and the answer 
stated -a direct liability for the loss to the 1!4-story part of the building, 
but it denied liability for the loss to the remainder of the building. If 
the policy could have been avoided as to part of the property, it could 
have been avoided as to the whole of it. If payment under the policy 
could have been avoided on account of the rate of insurance that had 
been paid, or on account of the use of part of the property, the admis- 
sion of liability as to part of the property waived the right to avoid the 
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policy on account of the rate of insurance, and on account of the use of 
the property. 

Other matters are presented. Some of them have their foundation 
in the things that have been discussed; the others do not seem to be of 
sufficient importance to warrant further discussion. They have been ex- 
amined, and no reversible error is found in them. 

The judgment is affirmed. 

All the Justices concurring. 


BRADBURY v. INSURANCE CO. OF STATE OF PENNSYLVANIA. 
(Supreme Judicial Court of Maine. Nov. 29, 1920.) 
111 Atlantic Reporter, 609. 


INSURANCE — SUBSEQUENT POLICY ISSUED BY SAME 

AGENT DID NOT INVALIDATE PRIOR POLICY. 

An existing and valid policy of fire insurance, providing that it shall 
be void if the assured shall thereafter make any other insurance on the 
property without the written assent of the company, is not avoided by 
the issue of such subsequent policy without written assent of the com- 
pany, when the same person acts as agent for both companies and issues 
both policies, in view of Rev. St. c. 53, § 119, providing that insurance 
companies are bound by the knowledge of agents, etc. 


(For other cases, see Insurance, Dec. Dig. § 378[3].) 


Exceptions from Supreme Judicial Court, Knox County, at Law. 

Action by Harry B. Bradbury against the Insurance Company of the 
State of Pennsylvania. Judgment for plaintiff and defendant brings ex- 
ceptions. Exceptions overruled. 

See, also, 118 Me. 191, 106 Atl. 862. 


Argued before Cornish, C. J., and Spear, Hanson, Philbrook, Mor- 
rill, and Wilson, JJ. 


M. A. Johnson and A. S. Littlefield, both of Rockland, for plain- 


tiff. 
W. H. Gulliver, of Portland, and H. L. Withee, of Rockland, for de- 
fendant. 


CornisH,, C. J. The single point to be decided in this case is whether 
an existing and valid policy of fire insurance, providing that it shall be 
void if the assured shall thereafter make any other insurance on the 
property without the written assent of the company, is avoided by the 
issue of such subsequent policy when the same person acts as agent for 
both companies and issues both policies. 

The facts in the case are concisely these: The defendant’s ‘policy 
was issued to the plaintiff on October 9, 1917, by one Moran, its agent. 
This policy was in the usual Maine standard form, and contained this 
provision : 

“This policy shall be void if * * * the insured now has or shall 
hereafter make any other insurance on the same property without the as- 
sent in writing or in print of the company.” 
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Two days later, on October 11. 1917, the plaintiff procured from the 
American Eagle Insurance Company another policy on the same property, 
through this same Moran who was the agent of both companies and 
whose indorsement both policies bear. It is admitted that the plaintiff 
never procured the defendant’s assent in writing or print to such new 
insurance, but that Moran when the defendant’s policy was issued had 
actual knowledge of the existence of other insurance on the property, 
and that must have included the defendant’s policy in question. 

This situation calls into action at once the provision of R. S. c. 53, § 
119, and the determination of the effect of that provision upon the rights 
’ of the parties. This section provides, among other things, as follows: 

“Such agents and the agents of all domestc companies shall be re- 
garded as in the place of the company in all respects regarding any in- 
surance effected by them. The company is bound by their knowledge 
of the risk and of all matters connected therewith. Omissions and mis- 
descriptions known to the agent shall be regarded as known by the com- 
pany, and waived by it as if noted in the policy.” 


The force and scope of this statute have been declared and applied 
by this court in various decisions. Day v. Ins. Co., 81 Me. 244, 16 Atl. 
894; Hilton v. Assur. Co., 92 Me. 272, 42 Atl. 412: Guptill v. Ins. Co., 
109 Me. 323, 84 Atl. 529; Hughes v. Ins. Co., 117 Me. 246, 103 Atl. 465. 
In no case, however, have its purpose and effect been more clearly and 
forcibly stated than in Le Blanc v. Standard Ins. Co., 114 Me. 6, 95 Atl. 
248, where the court say: 


“The language of this statute is most comprehensive, and we think it 
was intended to be so. The statute itself seems to place no limits. The 
simple purpose of the statute is that those seeking insurance and those 
afterwards holding policies may as safely deal with the agents, with 
whom alone they ordinarily transact their business, as if they were deal- 
ing with the companies themselves. * * * To the insured the agent is 
for all practical purposes the company. Good public policy then re- 
quires that the companies that appoint these agents and hold them out as 
their representatives shall be bound by what they do, and that if an agent 
acts without authority or in excess of authority, his principal should bear 
the consequences, rather than the insured who trusted him. The statute . 
was enacted to give effect to that policy. Such has been the tenor of de- 
cisions hitherto, and such we think was the legislative intent. The statute 
is best construed by interpreting it just as it reads. The agent stands ‘in 
the place of the company,’ is the company, ‘in all respects regarding any 
insurance effected by them.’ ” 


The case at bar falls fairly within this broad and just interpreta- 
tion. Moran, when he issued the policy in the American Eagle Company, 
the “hereafter” policy, knew that only two days before he had given the 
plaintiff a policy in the Pennsylvania Company, the already existing pol- 
icy, and yet he said nothing either to the insurer or the insured in regard 
to the matter, and went forward with the issuance of the second policy. 
His knowledge was the knowledge of the Pennsylvania Company, his 
silence was its silence, and his waiver was its waiver. 

It has been decided in this state that notice of prior existing insur- 
ance given to the agent is notice to the company. Bigelow v. Ins. Co., 94 
Me. 39, 46 Atl. 808. The defendant is obliged to concede this, but con- 
tends that notice of subsequent insurance, althouugh the agent be the same 
in both instances, is not notice to the company. In other words, that on 
the date of the issuance of the American Eagle policy Moran’s knowledge 
of the existing Pennsylvania Company insurance was the knowledge of 
the American Eagle Company, and waived any defense on its part caused 
by prior insurance, yet his knowledge of the subsequent American Eagle 
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policy was not the knowledge of the Pennsylvania Company, and did 
not constitute a waiver of the provision as to subsequent insurance. We 
are unable to discover any substantial reason for this distinction. The 
statute makes the agent stand in the place of his company regarding “any 
insurance” effected by him; that is, all insurance. If it applies to the 
knowledge of an existing policy of insurance when placing a subsequent 
policy, it should with equal force apply to the knowledge of the issuing 
of a subsequent policy while continuing as the agent of the company 
which has issued the existing policy. 

If it were not so, insurers who have confidence in agents, place all 
their risks in their hands, and commit to them all the details, would suf- 
fer from the very wrongs which th's statute was designed to prevent. 

The Massachusetts cases cited by the defendant have no application, 
because they were not governed by a statute such as controls in the case 
at bar. 

The ruling of the presiding justice that judgment should be entered 
for the plaintiff subject to a certain stipulation as to abiding the result 
of another suit, was correct, and the entry must be: 

Exceptions overruled. 


CASS v. LORD er At, 


SAME v. AMERICAN CENTRAL INS. CO. 
(Supreme Judicial Court of Massachusetts. Worcester. Nov. 22, 1920.) 
128 Northeastern Reporter, 716. 


1. INSURANCE—ORAL CONTRACT BINDING. 

A valid oral contract for fire insurance binding the company before 
the issuance of a policy, can be entered into. 

(For other cases, see Insurance, Dec. Dig. § 131[1].) 


2. INSURANCE — AGENT MAY BIND HIMSELF BY PAROL TO 
PROCURE INSURANCE. 
An insurance agent can bind himself by parol to procure insurance, 
and if there is a breach of the contract he is liable in damages. 
(For other cases, see Insurance, Dec. Dig. § 103.) 


3. INSURANCE—CONSIDERATION NECESSARY FOR AGENT’S 

CONTRACT TO PROCURE INSURANCE, 

An insurance-agent’s parol contract to procure insurance, to be valid 
and enforceable, must be mutually binding and supported by a considera- 
tion. 

(For other cases, see Insurance, Dec. Dig. § 103.) 


5. INSURANCE—INSURED, NOT READING POLICY, IS BOUND 

BY CONDITIONS. 

Though an automobile dealer did not read the policy on his auto- 
mobiles, issued him by a fire insurer, or the accompanying rider, or know 
any condition in it, but accepted and kept it in his safe until the fire, he 
is bound by the contract into which he voluntarily entered. 


(For other cases, see Insurance, Dec. Dig. § 136[5].) 
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8. INSURANCE — LISTS OF RISKS GIVEN BY AUTOMOBILE 
DEALER TO GENERAL AGENT OF FIRE INSURER MIGHT 
HAVE BEEN FOUND A SUFFICIENT CERTIFICATE OF 
RISK. 


Where the fire insurer of an automobile dealer never prepared or 
provided a form of certificate for reporting risks to it, the lists of auto- 
mobiles the dealer gave the general agent of the insurer, who approved 
them, could be found to be a form of certificate recognized by the in- 
surer as sufficient. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 


9. INSURANCE—AUTOMOBILE DEALER’S FIRE INSURER NOT 
LIABLE FOR DAMAGE TO CARS NOT REPORTED TO IT AS 
RISKS. 


Where an automobile dealer’s fire policy covered automobiles owned 
by the dealer and held by him for sale from the time of delivery to him 
to time of delivery to a purchaser, not exceeding 12 months, but all risks 
were to be reported to the insurer as soon as known to the insured dealer, 
the insurer was not liable for damage by fire to 13 or 15 automobiles in 
the possession of the dealer, but not reported to the insurer as risks as 
soon as known to the dealer; the policy specifying that intentional f .il- 
ure to report a risk as soon as known should render it null and void. 


(For other cases, see Insurance, Dec. Dig. § 166.) 


Appeal from Superior Court, Worcester County; Nelson P. Brown, 
Judge. 

Actions by Ira J. Cass against William G. Lord and others and 
against the American Central Insurance Company, wherein verdicts were 
directed for defendants, and plaintiff excepts. Exceptions in each case 
overruled. 


Johnson, Clapp, Ives & Knight, of Boston, for plaintiff. 
James A. Stiles, of Fitchburg, for defendant Lord and others. 
Brown & Came, of Boston, for defendant American Central Ins. Co. 


Bratey, J. [1-4] The question in the first case is whether there was 
any evidence which entitles the plaintiff to go to the jury. It is alleged 
in substance that the defendants verbally agreed to procure and deliver a 
valid policy of insurance against fire upon automobiles from time to time 
owned by the plaintiff in his business, or to insure such automobiles as the 
plaintiff might from time to time own and have on hand in connection 
with his business as an “automobile dealer,” or to procure and deliver to 
the plaintiff a valid policy of insurance upon automobiles from time to 
time owned by the plaintiff in his business, and in the meantime “to in- 
sure such automobiles themselves.” A valid oral contract for fire insur- 
ance binding the company before the issuance of a policy undoubtedly 
can be entered into as pointed out in the recent cases of McQuade v. 
Etna Insurance Co., 226 Mass. 281, 115 N. E. 428, and Mowles v. Boston 
Insurance Co., 226 Mass. 426, 115 N. E. 666, and an insurance agent can 
bind himself by parole to procure insurance, and if there is a breach of 
the contract he is liable in damages. Sargent v. National Fire Ins. Co., 
86 N. Y. 626; Everett v. O’Leary, 90 Minn. 154, 95 N. W. 901. But to be 
valid and enforceable the contract must be mutually binding and sup- 
ported by a consideration. The defendants having procured and delivered 
a policy binding the parties according to its terms, the plaintiff is forced 
to take the position that independently of their principal, they also agreed 
to become personally liable as indemnitors, and acting solely for them- 
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selves to insure his property. Hewins v. London Assuraff®e Corp., 184 
Mass. 177, 182, 183, 68 N. E. 62: Stone v. Old Colony St. Ry., 212 Mass. 
459, 464, 465, 99 N. E. 218. His own uncontradicted and uncontrolled 
statements and admissions of his contractual relations with the defend- 
ants, and on which he must rely are: 


“I knew that they were general agents and dealt with them as such. 
I did not expect they were going to insure may car themselves, * * * 
I relied on such contract they were to get for me from the insurance 
company.” 


It also appears that all premiums were paid to them as general agents 
of the company. It is general law that where an agent as in the case at 
bar acts within the scope of his authority for a disclosed principal, he 
does not bind himself unless it appears that he expressly agreed to be- 
come personally responsible. Simonds v. Heard, 23 Pick. 120. 34 Am. 
Dec. 41; Goodenough v. Thayer, 132 Mass. 152; Davis v. Cress, 214 Mass. 
379, 101 N. E. 1081. The plaintiff having failed to introduce evidence 
from which a finding would have been warranted that the defendants 
bound themselves individually, the judge correctly ruled that he could 
not recover. 

[5-9] The second question is whether the action on the policy can 

be maintained. The contract consists of the policy, and of the rider or 
“slip,” “Dealers Form Automobile,” dated November 24, 1915, apparent- 
ly attached to the policy December 15, 1915, the time when it was dated, 
countersigned and presumably delivered. It is of no consequence that the 
plaintiff did not read the policy, or the accompanying rider, or “know 
a single condition in it,” but accepted and kept it in his safe until the 
fire. He is bound by the contract into which he voluntarily entered. 
Secoulsky v. Oceanic Steam Navigation Co., 223 Mass. 465, 466, 112 N. E. 
151. The fifteenth clause of the rider declares that the agreements and 
stipulations contained in this form cancel and replace anything to the 
contrary printed in the policy, and accordingly under clause 5 the policy 
is— 
“to attach and cover upon automobiles, chassis, tops or other equipment 
while attached to and a part of automobiles owned by the assured and 
held by him for sale, from the time of delivery to the assured, and to 
continue until such property is delivered to the purchaser or until same 
passes out of the possession of the assured, * * * this period in no 
event to exceed twelve months or to extend beyond the termination” of 
the policy. 

The plaintiff contends that the words “automobiles owned by the 
assured and held by him for sale” are ambiguous and open to explanation, 
and the understanding of the parties as to the character of the property 
actually covered or to be covered should have been passed upon by the 
jury. We perceive no ambiguity. The words are to receive their ordinary 
meaning ; nor can the automobiles be classified therender as comprising 
“new cars, second-hand cars, and junk cars,” some of which it was mu- 
tually understood the plaintiff did not intend to insure. Follins v. Dill, 
229 Mass. 321, 118 N. E. 644; Hatch v. Untied States Casualty Co., 197 
Mass. 101, 104, 83 N. E. 398, 14 L. R. A. (N. S.) 503, 125 Am. St. Rep. 
332, 14 Ann. Cas. 290. The preliminary conversations between the plain- 
tiff and the general agents before he ordered the policy, and conversa- 
tions after it issued and before the fire, as well as conversations follow- 
ing the fire were also rightly excluded. The policy is a complete instru- 
ment. It cannot be varied of modified by prior negotiations as narrated 
by the plaintiff (Odiorne v. New England Ins. Co., 101 Mass. 551 553 3 
Am, Rep. 401; De Friest v. Bradley, 192 Mass. 346, 352, 78 N. E. 467), 
or overcome by nvoking the aid of the doctrines of waiver and estoppel 
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based on his interviews at any time with the company’s agents after he 
received and accepted the policy. It is expressly stipulated that— 

“No. officer, agent or other representative of this country shall have 
power to waive any provision of this policy unless such waiver, if any, 
shall be written upon or attached hereto. Nor shall any privilege or 
permisson affectng the insurance under this policy exist or be claimed by 
the insured unless so written or attached.” Batchelder v. Queen Insur- 
ance Co., 135 Mass. 449; Harris v. North American Insurance Co., 190 
Mass. 361, 368, 77 N. E. 493, 4 L. R. A. (N. S.) 1137 Urbaniak v. Fire- 
man’s Insurance Co., 227 Mass. 132 134, 116 N. E. 413. ; 

We now come to the terms of the contract as shown by the policy 
and the rider. The policy is a “running policy,” under which upon 
the record the specific property to be insured is to be ascertained sub- 
sequent to December 15, 1915. Hartshorn v. Shoe & Leather Dealers Ins. 
Co., 15 Gray, 240. And from that date to the time of the fire the plain- 
tiff received and sold about 109 automobiles, of which about 50 were 
reported for insurance during the years 1916 and 1917. By clause 6 
of the rider— ° ; 

“All risks attaching hereunder are to be reported to this company 
as soon as known to the insured but no risk to be binding unless so re- 
ported and accepted, and for which a certificate is issued signed by a duly 
authorized agent of the company. This certificate is hereby made a part 
of this policy. * * * ” 


The company never having prepared or provided a form of certificate, 
the judge correctly held that the lists of automobiles the plaintiff gave to 
the general agents, who approved them, the jury might find were a form 
of certificate which had been recognized by the company as sufficient. 
The “risks” nevertheless attaching hereunder” were automobiles “owned 
by the assured and held by him for sale” during the period between the 
time when he acquired title and the date when he made delivery to a pur- 
chaser, or ceased to have them in his possession. While the delay varied, 
ranging from 15 days to 17 weeks, the plaintiff admitted that of the 19 
automobiles damaged by the fire a least 13 had not been reported “as 
soon as known” to him. The language of the rider previously quoted 
is to be read with the fifth clause. It embraces all automobiles whether 
kept in the plaintiff's storehouse or in his garage, and there being no 
evidence from which compliance with these precedent conditions could 
have been found, there can be no recovery for damage to the 13 or 15 
automobiles. Atwood v. Caledonian Amer:can Insurance Co., 206 Mass. 
96, 92 N. E. 32. It is unnecessary to decide whether the jury under 
suitable instructions could have found that either 6 or 4 of the 19 had 
been duly reported, and certified. The plaintiff having offered no evi- 
dence that is failure to report the 13 automobiles “as soon as known” 
arose from unavoidable mistake, or excuusable inadvertence, and having 
acted voluntarily with full knowledge of the t'me when he acquired title 
to and possession of each automobile, is concluded by the unequivocal 
and further provisionin clause 6, that— 


“It is understood and agreed that intentional failure to so report such 
risk as soon as known to the assured shall render this entire contract 
null and void.” Ferguson v. Union Mutual Life Insurance Co. 187 
Mass. 8, 12, 72 N. E. 358, and cases cited. See Kemp v. Hammond 
Hotels, 226 Mass. 409, 416, 115 N. E. 572. 


It follows that the exceptions in each case must be overruled, and it is 
So ordered. 
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HALEY v. SHARON TP. MUT. FIRE INS. CO. (No. 21854.) 
(Supreme Court of Minnesota. November 19, 1920.) 
179 Northwestern Reporter 895 


(Syllabus by the Court.) 
2. INSURANCE—DELIVERY OF POLICY NOT CONCLUSIVE 
THAT PARTIES AGREED POLICY SHOULD COVER PROP- 
ERTY DESCRIBED THEREIN. 


The delivery of the policy to the insured and his retention of it is 
not conclusive evidence that after the application was made and accepted 
the parties agreed to modify their original contract so as to cover prop- 
erty descrbed in the policy instead of that described in the application. 


(For other case, see Insurance Dec. Dig. § 144[1].) 


INSURANCE—REFORMATION OF INSTRUMENTS—SUFFIC- 
IENCY OF EVIDENCE TO SUSTAIN FINDING THAT MIS- 
TAKE PREVENTED POLICY FROM EXPRESSING PARTIES’ 
ACTUAL AGREEMENT; MISTAKE OF INSUREk’S OFFICER 
IN WRITING POLICY IS GROUND FOR ITS REFORMATION. 


The evidence justified the court in finding that the policy did not ex- 
press the actual agreement af the parties and that its failure so to do was 
the result of the mistake of the secretary of the company in writing the 
policy. Such a mistake is sufficient ground for .a reformation of the 
policy at the suit of the company. 


(For other cases, see Insurance, Dec. Dig. § 143[3]; Reformation 
of Instruments, Dec. Dig. 45[14].) 


4. INSURANCE—MISTAKE OF INSURER’S SECRETARY IN 
WRITING POLICY DID NOT BAR REFORMATION. 


The negligence of the secretary in writing the policy so that it did 
not correctly express the actual agreement of the parties was not a bar to 
the right of the company to have the policy reformed. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 


Appeal from District Court, Le Sueur County; C. M. Tifft, Judge. 

Action by Hugh Haley, as special administrator of Michael Haley, 
deceased, against the Sharon Township Mutual Fire Insurance Company 
with answer by defendant seeking a reformation of the policy to conform 
to the application. Action dismissed on the merits, and from an order 
denying a new trial, plaintiff appeals. Affirmed. 


Moonan & Moonan, of Waseca, for appellant. 
W. H. Leeman, of Henderson, for respondent. 


_ Lees, C. Plaintiff appeals from an order denying a new trial of an 
action brought to recover on a fire insurance policy. 

The case was tried by the court without a jury, and the findings were 
that on October 11, 1911, one Michael Haley applied in writing to the de- 
fendant for fire insurance on his dwelling house to the amount of $900 
and on the contents of the house to the amount of $600. The applica- 
tion was approved, and a policy issued and delivered to Haley. It was 
not written in accordance with the application, in that it did not cover 
the contents of the house, containing instead a clause reading “$600 
on frame barn No. 1 with shingle roof.” The insertion of this clause 
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was due to the mistake of defendants secretary, who wrote “$600,” one 
space below the line on the printed form where it should have been 
written to cover the contents of the house. It was specifically found 
that it was not Haley’s intention to have this barn insured nor the in- 
tention of defendant to insure it. 

On May 13, 1915, the barn was totally destroyed by fire. Defendant 
refused to adjust the loss on the ground there was no insurance on the 
building, and, Haley having died and plaintiff having been appointed spe- 
cial adm‘n’‘strator of his estate, this action was begun to recover on the 
policy. 

In its answer defendant asked for the reformation of the policy to 
conform to the application. The court found that it was entitled to re- 
formation, but that it was not necessary inasmuch as the policy had ex- 
pired, and ordered a dismissal of the action on the merits. 


The application was taken by one McCarthy, who was a policy holder 
in and agent of the company, which is a township mutual company secur- 
ing funds to pay losses by mak‘ng assessments on all its members. Mc- 
Carthy testified that he inquired about the barn, and Haley said, “The 
barn was an old log barn and wasn’t worth insuring,” and that he 
positively refused to take insurance on it. 

[1] 1. Plaintiff's first point is that McCarthy was not a competent 
witness to testify to the conversation with Haley because, being a mem- 
ber of defendant and liable to assessment, he was interested in the event 
of the action within the meaning of section 8378, G. S. 1913. In our 
opinion this question is disposed of adversely to plaintiff’s contention 
by Bost v. Supreme Council, etc. 87 Minn. 417, 92 N. W. 337, and Hav- 
licek v. Western, etc., Ass’n, 138 Minn. 62, 163 N. W. 985. 


[2] 2. Plaintiff's principal contention is that neither the evidence 
nor the findings sustain the conclusions of law. He asserts that the 
policy, and not the application, was.the contract between the parties. As 
written, the policy covered the barn. It was delivered to and accepted 
by the insured. When it was delivered he had the option of accepting or 
rejecting it. He is to be charged with notice of its contents; therefore it. 
must be presumed that he assented to the change of insurance to cover 
his barn instead of the contents of his house. And finally, if there was 
a mistake in writing the policy, it was not a mutual mistake, but was due 
solely to defendant’s own negligence, and hence it was not entitled to 
have the policy reformed. 

Counsel refer to the rule that where there is no application the in- 
sured is bound by the conditions of a policy which he has ac- 
cepted and retained without objection. McFarland v. St. Paul 
etc, Ins. Co. 46 Minn. 519, 49 N. W. 253; Parsons, etc., Co. 
v. Lane, 97 Minn. 98, 106 N. W. 485, 4 L. R. (N. S.) 231, 7 Ann. Cas. 
1144; Wierengo v. Am. Ins. Co., 98 Mich. 621, 57 N. W. 833. In. the 
present case there was an application and the policy was not written in 
accordance therewith so it is doubtful if the rule is applicable. More- 
over, it was not the intention of the insurer to cover the barn of the in- 
sured to give up the insurance on the contents of his house, for which he 
had applied, and substituted insurance on the barn. There never was a 
meetng of the minds of the parties upon that particular term of the con- 
tract of insurance as written in the policy, and hence no contract to insure 
the barn was ever made. At most, the delivery and retention of the 
policy may be regarded as some evidence that after the application was 
made and accepted the parties agreed to modify their original contract, 
but the court was not bound to give much weight to the circumstance, 
and, standing alone, it was not sufficient to require a finding that the 
true agreement was expressed in the policy. It is a matter of common 
knowledge that the average person rarely reads his fire insurance policies 
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except in the most cursory manner. Haley was an old man; not engaged 
in business, and would be quite apt to put his policy away without reading 
it or knowing that it was not written in accordance with the application; 
hence the inference that he changed his mind after he received the policy 
and decided to take insurance on the barn is weak. Norman v. Kelso, 
etc., Ins. Co., 114 Minn. 49, 130 N. W. 13. Of course, something more 
than a preponderance of evidence is required to justify a reformation; 
but the application is persuasive proof of the mistake, and “there is less 
difficulty in reforming written instruments where the mistake is mainly 
or wholly made out by other preliminary written instruments or memoran- 
da of the agreement.” 1 Story, Eq. Jur. § 232. 

[3] 3. The mistake was mutual because insurance of the barn was 
contrary to the intention of both parties. Guernsey v. Am. Ins. Co., 17 
Minn. 104 (Gil, 83). There is an additional reason why plaintiff cannot 
sustain the position that defendant was not entitled to reformation be- 
cause the mistake was not mutual: 


“Parties to an agreement may be mistaken as to some material fact 
which formed the consideration thereof or inducement thereto on the one 
side or the other; or they may simply make a mistake in reducing their 
agreement to writing. In the former case, before the agreement can be 
reformed, it must be shown that the mistake is one of fact, and mutual; 
in the latter case, it may be a mistake of the draftsman, or one party 
only. Equity interferes. in such a case, to compel the parties to execute 
the agreement which they have actually made.” Pitcher v. Hennessey, 
48 N. Y. 415. 


See, also, Hunt v. Rhodes, 1 Pet. 1, 7 L. Ed. 27, 1 Story, Eq. Jur. 
§ 205; 34 Cyc. 910; 20 Am. & Eng. Enc. Law, 823. 

4. The mistake in the policy was due to the carlessness of de- 
fendant’s secretary. In Fritz v. Fritz, 94 Minn. 264, 102 N. W. 705, the 
test of the right to reformation at the suit of one guilty of negligence 
was said to be whether it would be just to change the situation, especially 
if the change might injuriously affect the rights of innocent third par- 
ties. In Collignon v. Collignon, 52 N. J. Eq. 516, 28 Atl. 794, it was 
observed that— 


“There are many cases in which the court has said that equity will 
not relieve against a mistake resulting from the complaining party’s own 
negligence. In most of the cases this was a declaration not subject to 
criticism with reference to the facts under determination, but it is not to 
be accepted as a canon of universal application. Professor Pomeroy, in 


2 Pom. Eq. Jur. § 856, vigorously disputes the correctness of any such 
contention.” 


The author referred to makes the following statement in volume 2, p. 


“The conclusion from the best authorities seems to be that the neg- 
lect must amount to the violation of a positive legal duty.” 


See, also, Perkins v. Kirby, 39 R. I. 343, 97 Atl. 884; Taylor v. God- 
frey, 62 W. Va. 677, 59 S. E. 631: Eberle v. Heaton, 124 Mich. 205, &2 
N. W. 820; Bank v. Redwine, 171 N. C. 559, 88 S. E. 878. Mistakes in 
reducing the terms of an agreement to writing are generally due to the 
carelessness of the scrivener, and there are no cases holding that his 
negligence is to be attributed to either party to the agreement. Defend- 
ant’s secretary was its agent to prepare the policy. He was not a party 
to the contract. His failure to follow the application in writing the pol- 
icy should be and is ground for a reformation. Mahoney v. Minn., etc., 
Ins. Co., 136 Minn. 34. 161 N. W. 217: Sundin v. County Fire Ins. Co., 
144 Minn. 100, 174 N. W. 720. If the household goods instead of the 





Fire, &c.] Gertner v. Glens Falls Ins. Co. 49 


barn had burned and plaintiff had brought an action to reform the policy 
and recover on it when reformed, there would be little doubt of his right 
to prevail. Conversely, as it seems to us, the insurer ought to have a 
right to show that its agreement was to insure the household goods and 
not the barn and to have the policy reformed to correspond with the 
contract actually agreed upon. 

The evidence was ample to justify the trial court in finding that 
there was a mistake; that the true agreement was not expressed in the 
policy; that it was the mutual intention of the parties to insure the house- 
hold goods and not the barn; and that the acts of the parties after the 
policy was issued did not show that they intended to substitute insur- 
ance on the barn for insurance on the household goods. 

The order denying a new trial is therefore affirmed. 


GERTNER v. GLENS FALLS INS. CO. 


(New York Supreme Court, Appellate Division, First Department. 
November 12, 1920.) 


184 New York Supplement, 669. 


1. INSURANCE—“ADDITIONS,” WITHIN A FIRE POLICY, MAY 

BE SEPARATE FROM MAIN BUILDING, 

Within a fire insurance policy insuring property within a designated 
building and extensions and additions thereto, “additions” is not limited 
to structures physically a part of the main building; but its meaning in 
the particular policy must be considered in connection with the use and 
purposes of the buildings contemplated by the parties to the contract. 

(For other cases, see Insurance, Dec. Dig. § 165.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Addition.) 


2. INSURANCE—POLICY LIBERALLY CONSTRUED IN FAVOR 

OF INSURED. 

A fire insurance policy must be liberally construed in favor of the 
insured, and where the words are fairly susceptible of two interpreta- 
tions, the one that will sustain the claim will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE — BUILDING 14 FEET AWAY HELD AN ADDI- 

TION, WITHIN FIRE POLICY. 

Within a fire policy covering property situated in a building and 
extensions and additions thereto, a barnlike building 14 feet away from 
the main building, which had a door leading to another street, that was 
kept locked, access being had only through the main building, is an 
addition, especially where it appeared that the agent of the insurer 
visited the premises within a short time after the policy was issued and 
saw that a part of the insured property was kept in that building. 

(For other cases, see Insurance, Dec. Dig. § 165.) 

Vol. LVII—4. 
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5. INSURANCE—CONSTRUCTION OF UNAMBIGUOUS POLICY 
QUESTION OF LAW. 


In an action on a fire insurance policy, in which there was.no am- 
biguity, the court had a right to decide the construction of the policy as 
a matter of law on motion for directed verdict. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 
Clarke, P. J., and Smith, J., dissenting. 


Appeal from Trial Term, New York County. 

Action by Max Gertner against the Glens Falls Insurance Company. 
Judgment for plaintiff on directed verdict for $1,535.50, and defend- 
ant appeals from the judgment and from the order denying its motion 
for a new trial. Affirmed. 


Argued before Clarke, P. J., and Dowling, Smith, Page, and Green- 
baum, JJ. 


William C. Foster, of New York City, for appellant. 
Horowitz & Hurwitz, of New York City (Abraham Lipton, of New 
York City, of counsel), for respondent. 


GREENBAUM, J. The action was brought to recover a los& upon 
a fire insurance policy of $3,000 issued by defendant. The only ques- 
tion submitted to the jury was the amount of the damages. The court 
construed the policy as a matter of law in favor of the plaintiff, and 
directed a verdict for the sum found by the jury. The policy was a 
standard form, and described the place where the property insured 
was located as follows: 

“All while contained in (sic) on the building extensions and addi- 
tions thereto situate No. 1135 East Tremont avenue, N. Y. C.” 


The sole question in the case is whether the policy clearly and with- 
out ambiguity indicated that the insurance was limited to the frame 
building known at 1135 East Tremont avenue, and facing on that 
avenue, or whether it included a frame structure in the rear thereof, 
within the meaning of the words “extensions and additions thereto.” 

The personal property insured under the policy is described to be 
“automobile machinery and accessories,” followed by an enumeration 
of many other kinds of property. The plaintiff, at the time of the issu- 
ing of the policy, as well as at the time of the fire, was a dealer in au- 
tomobile machinery and accessories. The undisputed evidence is that 
when the policy was issued these accessories and various parts of 
automobile machinery were kept both in the building fronting on East 
Tremont avenue and in a barnlike frame building, which was on a 
lot adjoining and fronting on 179th street. The latter structure had 
doors fronting on the street, which had always been kept closed during 
the plaintiff's occupancy, and the only access thereto was through an 
entrance door in the rear of the building, which was reached by going 
through the Tremont avenue building by way of the yard and alley 
between the rears of both buildings. 

It undisputedly appears that within a few days after the issuance of 
the policy, and"not more than a week thereafter one McGuire, a special 
agent of the defendant, visited the premises in question, and saw one of 
the employees of the plaintiff engaged in work in the so-called rear 
building on 179th street, which he reached in the manner just de- 
scribed, and that McGuire during his inspection made notes in a book 
which he had. He thus had ample opportunity to see, and undoubtedly 
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must have seen, that plaintiff had automobile accessories and automo- 
bile machinery in both structures. 

[1] The appellant relies upon certain cases which hold that the 
word “ ‘additions’ in a policy refers to a physical annexation to the 
main building.” He also relies upon Acione v. Commercial Union 
Assurance Co., Ltd. 182 App. Div. 822, 169 N. Y. Supp. 908. This 
case will presently be considered. On the other hand, we find many 
cases in this state and in other jurisdictions in which the word “ad- 
ditions” in the policy has been held not necessarily to mean a struc- 
tural or physical annexation to the main building, but one which may 
be wholly disconnected therefrom. 

A recent decision by the Appellate Term (Alterman v. Home In- 
surance Co., 112 Misc. Rep. 445, 183 N. Y. Supp. 62) reviews many 
authorities which have considered the meaning of the words “exten- 
sions and additions” in policies of insurance, and held that they apply 
to buildings separate from the main building and not physically at- 
tached thereto. The facts in the Alterman Case are quite analogous 
to those here appearing. In that case the policy described the insured 
premises “as the brick building and extension thereto,” and the asserted 
extension consisted of a brick building in the rear of the premises 
fronting on East Eleventh street: the distance between the rear of that 
building and the front of the rear building being about 25 feet. In 
the case at bar the distance between the two buildings is about 14 
feet. 

In addition to the cases cited in the Alterman Case, we find the 
following cases which also support the learned Appellate Term’s 
conclusion that an “addition”: need not necessarily be physically a part 
of the main building: Ideal Pump & Mfg. Co. v. American Central 
Ins. Co., 167 Mo. App. 566, 152 S. W. 408, 409; Bickford v. tna 
Ins. Co., 101 Me. 124, 63 Atl. 552-554, 8 Ann. Cas. 92. In the Bick- 
ford Case, supra, the court said that dictionary definitions are of 
very little value in construing the meaning of “additions” in a fire 
insurance policy, since the meaning of that term must depend largely 
upon other words in the policy, and must also be considered in con- 
nection with the use and purposes contemplated by the parties to the 
contract. 

In Richards on Insurance (3d Ed.) page 291, the learned author 
states: 


“If a building. though physically separate from the building de- 
scribed in the policy, is connected with it in use, the court may readily 
conclude that it is covered by the term ‘additions,’ for instance, where 
the addition was 4 feet distant from the main building. And clearly 
applicable is the rule where there is no other structure, except the inde- 
pendent building, to answer to the description of additions’—citing Gross 
v. Mill M. Ins. Co., 92 Wis. 656, 66 N. W. 712, and other cases. 

[2] It is a well-settled rule of interpretation of a fire insurance 
policy that it must be liberally construed in favor of the insured. and 
where the words are fairly susceptible of two interpretations, the 
one that will sustain and not defeat the claim will be adopted. 

[3] Applying the principles which have been quite uniformly rec- 
ognized, we find that at the time of the insurance plaintiff used both 
the building on East Tremont avenue and a little structure on 179th 
street in connection with his business; that customers regularly came 
to the rear building through the East Tremont avenue building, and 
there inspected and purchased goods of the plaintiff; that within a few 
days after the insurance policy was issued a special agent of the com- 
pany visited the premises, and saw the uses to which the two buildings 
were being put by the plaintiff. Notwithstanding that fact, the com- 
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pany did nothing towards canceling the policy or demanding any extra 
premiums, as it had the right to do, and allowed it to continue in force. 
We have thus a situation in which all the physical conditions affecting 
the property insured were known to both parties during the existence 
of the policy, and therefore that they must have intended to include in 
the policy the merchandise contained in the rear structure on 179th 
street. If it was the intention of the insurer not to include the rear 
building, to what would the words “extensions and additions” refer? 
It must be presumed that the parties had something in mind when 
those words were used. We find in many policies only one of the 
words “extensions” or “additions” used, as in the Alterman Case, 
supra, which referred to “extensions.” In this policy both “exten- 
sions” and “additions” are mentioned. 

Notwthstanding the large number of cases which have recognized 
that the word “additions” does not necessarily refer to a physical an- 
nexation of an additional building to the main building, the appellant 
insists that this court has been committed to a different interpretation 
in the case of Acione v. Commercial Union Assurance Co., supra. An 
analysis of that case shows that the facts in that case differ in some es- 
sential features from those here appearing. The policy covered an in- 
surance of $2,500 distributed as follows: 

“$1,500 on stock of merchandise consisting principally of syrup, $500 
on furniture and fixtures, and $500 on household furniture located at 324 
East 116th street.” 


It also appears in that case that there was a survey made by the 
company, which was put in evidence. That survey showed that the 
insured— 


“was a dealer and manufacturer of extracts; that the basement was occu- 
pied for the storage of boxes and an electric motor for power; the first 
floor for the storage of stock, one press, and nuts in bags one-half barrel 
of alcohol stored in yard; second floor, office and shipping department, 
and two brands of bottling extracts; the third and fourth floors were 
occupied as an apartment by the assured.” 


Moreover, the court there only construed the meaning of the word 
“extension,” since the word “addition” was not mentioned in the policy. 
The court stated that the survey that was made indicated that there 
was no intention to insure any property in the one-story wooden struc- 
ture in the rear, and that the reference to the one-half barrel of al- 
dohol stored in the yard emphasized that fact. No fact appears in 
that case from which one may infer that at the time of the survey or 
of the issuance of the policy any of the property of the assured was 
kept in the rear building. Under such circumstances the court held 
that the policy was not ambiguous. The court in effect held that un- 
der the peculiar facts appearing in that case the word “extension” was 
not applicable to a building 40 feet distant from the main building. 

The facts in this case, as already indicated, differ very materially 
from those in the Acione Case. Here the representative of the com- 
pany, within a few days after the issuance of the policy, ostensibly for 
the purpose of making a survey, was apprised that the automobile ac- 
cessories were in both buildings, and yet nothing was done to cancel 
the policy or to demand an increase in insurance rates. It is also 
significant that, although Mr. McGuire was present in court during the 
trial, he was not interrogated as to what he saw in the rear building, 
nor as to any report which he made to the company, or whether a sur- 
vey was filed. He did not contradict the plaintiff’s witness as to the 
use of the building at the time he visited the premises in question, nor 
as to his making notes. This silence warrants the inference that the 
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defendant was fully aware of the way plaintiff conducted his business, 
and that a considerable portion of his automobile accessories was con- 
tained in the rear building, and that the survey, if produced, would 
indicate that both parties understood that the rear building came within 
the terms of the policy. Under all the circumstances the words “ex- 
tensions” and “additions” required an interpretation by the court most 
favorable to the insured. 

[4, 5] In addition to what has been said, the record shows that each 
of the parties, after the evidence was all in, moved for the direction 
of a verdict. The court therefore had a right to decide any fact that 
might be properly drawn from the proofs. If there was no ambiguity 
in the policy, the court had the right to decide it as a matter of law. 
In my opinion it was justified in deciding in favor of the plaintiff. 

The judgment and order should therefore be affirmed, with costs. 

Dowling and Page, JJ., concur. 

Clarke, P. J., and Smith, J., dissent. 


oe 


WANBERG vy. NATIONAL UNION FIRE INS. CO. 
(Supreme Court of North Dakota. Oct. 16, 1920.) 
179 Northwestern Reporter, 666. 


(Syllabus by the Court.) 

1, INSURANCE — STATUTE MAKING APPLICATIONS FOR 
HAIL INSURANCE PROMPTLY EFFECTIVE APPLIES 
WHERE INSURER TAKES ADDITIONAL RISKS. 

Section 4902, Comp. Laws 1913, which provides that every insurance 
company engaged in the business of insuring against loss by hail shall 
be bound and the insurance take effect from and after 24 hours from the 
day and hour of application unless it shall notify the applicant by tele- 
gram of the rejection of his application, applies to an insurance company 
taking an application for hail insurance along with additional risks. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 


2. CONSTITUTIONAL LAW — INSURANCE LAW REQUIRING 
HAIL INSURERS TO ACT PROMPTLY ON APPLICATIONS 
HELD VALID. 

Section 4902, Comp. Laws 1913, the substance of which is above 
stated, imposes a duty upon insurance companies doing a hail insurance 
of acting promptly upon such applications. It is within the police power 
of the state and does not deprive insurance companies of liberty of con- 
tract or property without due process of law. 

(For other cases, see Constitutional Law, Dec. Dig. § 276, 296[1]; 
Insurance, Dec. Dig. § 130[4].) 


3. INSURANCE — STATUTE MAKING HAIL INSURANCE PRO- 
MPTLY EFFECTIVE NOT WAIVED BY CONFLICTING PRO- 
VISIONS IN APPLICATION. 

Where a statute in substance provides the form of an application for 
hail insurance with respect to the time when insurance shall be made ef- 
fective, the benefit of the statute is not waived by an unauthorized, con- 
flicting provision contained in the application. 

(For other cases, see Insurance, Dec. Dig. § en 


Robinson, J., dissenting. 
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Appeal from District Court, Williams County; Fisk, Judge. 

Action by Robert Wanberg against the National Union Fire Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Barnett & Richardson, of Fargo, for appellant. 
Wm. G. Owens, of Williston, for respondent. 


MYLES v. NORTHERN ASSUR. CO. (No. 15921.) 
(Supreme Court of Washington. Nov. 22, 1920.) 
193 Pacific Reporter, 703. 


1. INSURANCE — BURDEN OF PROVING AFFIRMATIVE DE- 
FENSE OF INSURED’S MISREPRESENTATIONS ON _IN- 
SURER. 


In an action on a fire policy, the claimed making of certain false 
representations by insured whereby the agent was induced to issue the 
policy in an excessive amount being a purely affirmative defense, the 
burden of proving it was on defendant insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[2].) 


2. INSURANCE—STATEMENT TO AGENT AS TO WORTH OF 
HOUSE NOT A FALSE REPRESENTATION AVOIDING FIRE 
POLICY. 


Mere expression of the holder of a fire policy to the insurer’s agent 
that the house was “worth about $2,000,” under the circumstances and in 
view of Rem. Code 1915, § 6059—105, making it a presumption of fact 
that the agent knew the value of the house, eld not a false representa- 
tion avoiding the policy. 

(For other cases, see Insurance, Dec. Dig. § 281.) 


3. INSURANCE — STATUTE DOES NOT PREVENT INSURER 
FROM SETTING UP FRAUD INDUCING ISSUANCE OF POL- 
ICY TO AVOID IT. 


Rem. Code 1915, § 6059—105%4, providing merely that damages suf- 
fered by insured on total loss of the insured structure shall be measured 
by the amount specified in the policy when it is valid and enforecable, 
does not prevent the insurer from setting up fraud and misrepresenta- 
tions by insured as to the value of the structure inducing issuance of 
policy in an excessive amount to avoid the insurance contract. 


(For other cases, see Insurance,.Dec. Dig. § 281.) 


4. INSURANCE — FIRE POLICY NOT AVOIDED BY CONVEY- 
ANCE OF INSURED TO FIANCEE AND RECONVEYANCE. 
In view of Rem. Code 1915, § 6059—34, fire policy providing that it 
should be void if any change other than by death of insured took place 
in the title of the subject of insurance held not avoided by insured’s con- 
veyance to a lady with whom he contemplated marriage, who reconveyed 
to him 10 days later, thus revesting complete title in him. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 
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5. INSURANCE — WHETHER INSURED CONCEALED EXIS- 
TENCE OF ADDITIONAL INSURANCE FROM AGENT A 
JURY QUESTION. 


In an action on a fire policy, whether or not the existence of an ad- 
ditional $600 of insurance was willfully concealed from the insurer’s 
agent by insured at the time the policy in suit was issued to him, and 
whether or not the agent was led by insured’s promise and his later sil- 
ence to issue the policy in suit in the belief that the $600 policy had been 
canceled, 4eld for the jury under the evidence. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Department 1. 

Appeal from Superior Court, Grays Harbor County; Ben Sheeks, 
Judge. 

Action by J. F. Myles against the Northern Assurance Company. 
From judgment for plaintiff, defendant appeals. Reversed, and defendant 
awarded new trial. 


S. H. Steele and H. T. Granger, both of Seattle, for appellant. 
A. E. Cross and John C. Hogan, both of Aberdeen, for respondent. 
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ACCIDENT AND HEALTH. 


ZETNA LIFE INS. CO. v. LITTLE. (No. 234.) 


(Supreme Court of Arkansas. Nov. 8, 1920. Rehearing Denied 
Dec. 6, 1920.) 


225 Southwestern Reporter, 298. 


1, INSURANCE — NO INFERENCE FROM EVIDENCE THAT 
PERSON KNEW HE WAS SHOOTING AT INSURED. 
Evidence in action on accident policy held not to support inference 

that the person who shot insured knew when he fired that he was shoot- 

ing at insured. 
(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. INSURANCE—DEATH, THE UNEXPECTED RESULT OF IN- 
SURED’S CONDUCT, “ACCIDENTAL.” 
Death of insured is “accidental” within policy. where it is the unex- 
pected and not probable result of his conduct. 
(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accidental.) 


3. INSURANCE — PRESUMPTION THAT DEATH FROM VIO- 
LENT MEANS WAS ACCIDENTAL. 


Death of insured being shown to have resulted from violent and ex- 
ternal means, the presumption is that it was accidental. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


4. INSURANCE — TESTIMONY TO OVERCOME PRESUMPTION 
OF ACCIDENTAL DEATH MUST MAKE IT REASONABLE 
OR PROBABLE. 

The testimony from which inference is to be drawn to overcome 
presumption that death from violent and external means was accidental 
must be such as to make it reasonable or probable, and not merely spe- 
culative or conjectural. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


5. INSURANCE—NEGLIGENCE DOES NOT DEFEAT RECOVERY 
ON ACCIDENT POLICY. 
_ Recovery on an accident policy is not defeated by the fact that neg- 
ligence of insured entered into his death. 
(For other cases, see Insurance, Dec. Dig. § 450.) 


6. INSURANCE — NO EVIDENCE INSURED WAS GUILTY OF 
WRONGFUL OR UNLAWFUL CONDUCT. 

‘ Under testimony in action on accident policy, held that only by con- 

jecture or speculation could it be found that insured—who, having gone 

to his brother-in-law’s house after he had retired, went to and shook 

the bedroom window, whereupon he was shot—was guilty of wrongful or 

unlawful conduct. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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Appeal from Circuit Court, Sebastian County; John Brizzolara, 
Judge. 
Action by Ada L. Little against the AZtna Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


James B. McDonough, of Ft. Smith, for appellant. 
Pryor & Miles, of Ft. Smith, for appellee. 


FEDERAL SAV. & INS. CO. v. RAGER. (No. 10635.) 
(Appellate Court of Indiana. Nov. 23, 1920.) 
128 Northeastern Reporter, 773. 


1. INSURANCE — VOLUNTARY EXPOSURE IMPLIES INTEN- 
TIONAL DOING OF DANGEROUS ACT. 


To render insured holder of a policy, providing indemnity against 
loss of life by accident, guilty of a voluntary exposure to unnecessary or 
obvious risk of injury, he must have done some act intentionally which 
reasonable and ordinary prudence would pronounce dangerous. 


(For other cases. see Insurance, Dec. Dig. § 461[1].) 


Appeal from Circuit Court, Wayne County; Wm. A. Bond, Judge 
pro tem. 

Action by Frank X. Rager, administrator, against the Federal Sav- 
ings & Insurance Company. From judgment for plaintiff, defendant ap- 
peals. Affirmed. 


James M. Berryhill, of Indianapolis, and Gardner, Jessup, Holscher 
& White, of Richmond, for appellant. 
Robbins, Reller & Robbins, of Richmond, for appellee. 


HEYMANN v. CONTINENTAL CASUALTY CO. 


In RE HEYMANN. (No. 24129.) 
(Supreme Court of Louisiana. Nov. 3, 1920.) 
86 Southern Reporter, 550. 


(Syllabus by the Editorial Staff.) 

INSURANCE — INSURED NOT ENTITLED TO SICKNESS IN- 
DEMNITY FOR DISABILITY PERIOD FROM FIRST CON- 
SULTATION TO CONFINEMENT IN SANITARIUM; “CON- 
VALESCENCE.” 


Under a health rider attached to his life and accident policy, pro- 


viding for sickness indemnity for loss of time during convalescence, in- 
sured Aeld not entitled to indemnity for the period of ailment from the 
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time he first consulted a physician to the time when he was sent to a 
sanitarium, during which, though he was not confined to the house. he 
was unable to transact his business, the context of the policy showing 
there was no liability to indemnify for loss of time during “convales- 
cence,” meaning the gradual recovery of health or physical strength after 
illness, unless and until there was a loss of time during confinement. 


(For other cases see Insurance, Dec. Dig. § 530.) 


Certiorari to Court of Appeal, Parish of Orleans. 


Action by Henry L. Heymann against the Continental Casualty 
Company. From a judgment for plaintiff, defendant appealed to the 
Court of Appeal, which reversed, and plaintiff applies for certiorari or 
= of review to the Court of Appeal. Judgment of the Court of Appeal 

rmed. 


Joseph A. Casey, of New Orleans, for plaintiff. 
. Lemle & Lemle and Arthur A. Moreno, all of New Orleans, for de- 
endant. 


WITHERS v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. 
(No. 4204.) 


(Supreme Court of Montana. Nov. 15, 1920.) 
193 Pacific Reporter, 566. 


1. INSURANCE — COMPLAINT TO RECOVER ON ACCIDENT 
POLICY FOR DEATH HELD SUFFICIENT. 


A complaint, alleging the execution and delivery of an accident pol- 
icy and performance of conditions on the part of the insured, and that 
the insured “sustained bodily injury, caused solely by external, violent, 
and accidental means, excluding a suicide, sane or insane, or any attempt 
thereat, sane or insane, to wit, he was shot in the neck by a revolver, the 
said revolver being shot at the time by W.’s [insured’s] wife, no further 
particulars being known to plaintiff: that the effect of such bodily in- 
jury was his death within 24 hours after he sustained such bodily injury” 
—held sufficient to show accidental death. 


(For other cases, see Insurance, Dec. Dig. § 635.) 


2. INSURANCE — EVIDENCE SUFFICIENT TO ESTABLISH 
DEATH BY EXTERNAL AND VIOLENT MEANS. 
In an action on an accident policy to recover for the death of insured, 
evidence held to establish that the death of insured was by external and 
violent means. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE—BURDEN OF PROOF IN ACTION FOR ACCI- 
DENTAL DEATH. 


In an action for death under an accident policy, the burden is upon 
the plaintiff to show that death was caused by external, violent, and ac- 
cidental means, but when the plaintiff has sustained this burden, the de- 
fendant must rebut the plaintiff’s case. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 
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4. INSURANCE—VIOLENT DEATH PRESUMED ACCIDENTAL ; 
EVIDENCE MADE PRIMA FACIE CASE OF ACCIDENTAL 
DEATH. 


.In an action under an accident policy for death, where plaintiff shows 
that the death was violent and external, and that he was shot in the neck 
by a bullet from a revolver in the hands of his wife, he has made a prima 
facie case, which must be rebutted by the defendant, it being presumed 
that the killing was accidental and not suicidal or with intent to murder. 


(For other cases, see Insurance, Dec. Dig. §§ 646[6], 665[5].) 


Appeal from District Court, Silver Bow County; J. J. Lynch, Judge. 

Action by Mary Withers against the Pacific Mutual Life Insurance 
Company of California. From a judgment for plaintiff and an order 
denying its motion for a new trial, defendant appeals. Affirmed. 


Frank W. Haskins, of Butte, John F. Davies. of Spokane, Wash., 
and Miles J. Cavanaugh, of Butte, for appellant. 

Manry & Wheeler, of Butte, and A. G. Shone, of Butte, for re- 
spondent. 


Hurty, J. This action was brought by the plaintiff as beneficiary in 
an accident insurance policy issued by the defendant company to John 
Withers, plaintiff’s son, which policy provided indemnity for loss of life, 
limb, sight, or time by external, violent and accidental means, excluding 
suicide or attempts thereat, etc. The complaint alleges the execution and 
delivery of the policy and performance of conditions on the part of the 
insured, and then alleges that the insured “sustained bodily injury caused 
solely by external, violent, and accidental means, excluding suicide, sane 
or insane, or any attempt thereat, sane or insane to wit, he was shot in 
the neck by a bullet from a revolver, the said revolver being shot at the 
time by John Withers’ wife, no further particulars being known to plain- 
tiff; that the effect of such bodily injury was his death within 24 hours 
after he sustained such bodily injury.” To this complaint a special de- 
murrer was interposed upon the grounds, among others, that the com- 
plaint is uncertain, in that it fails to allege whether the injury sustained 
by Withers was caused solely by external, violent, and accidental means; 
that no facts are alleged showing that such injury was the effect of or 
caused by accidental means; that there are no allegations disclosing the 
nature or character of the proof to sustain the allegations; that the plain- 
tiff does not allege whether the shooting of deceased was an accident, or 
intentional upon the part of the wife of deceased, or the probable result 
of deceased’s own unlawful acts; that the complaint contains no sufficient 
statement of facts concerning the nature and circumstances of the death 
of Withers. In addition the defendant demurred generally, upon the 
ground that the complaint does not state a cause of action. These de- 
murrers were overruled, and defendant answered, to which answere there 
was reply. It is not necessary, however, to discuss the answer or the reply 
as the issues raised thereby are not involved in this appeal. 

The proof introduced was very brief. The testimony on the part of 
plaintiff was given by the plaintiff and a sister of deceased and an under- 
taker residing in Butte, none of whom were present in Nevada, the place 
where the insured met his death, and none of whom purport to testify as 
to the cause of death except that when he was brought to Butte for burial 
he had a wound upon his neck over the jugular vein. In addition, the 
plaintiff offered the deposition of one Harrison Russell, an undertaker 
residing at Las Vegas, Nev., who testified that he had known deceased for 
something like four months prior to the time he was killed. This wit- 
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ness, after stating that deceased was killed on Thanksgiving Day, 1916, 
testified as follows: 

“Q. Do you know who killed him? A. His wife. Q. Do you know 
how he was killed? With what instrument? A. With a revolver, I 
think. Q. Do you know who fired that revolver? A. His wife.” 


This testimony was received over objection made at the trial. The 
defendant offered no testimony, and the foregoing is a concise statement 
of the case as made by the plaintiff. The defendant moved for a nonsuit 
upon the ground that the evidence failed to disclose that the death of the 
insured was caused solely by external, violent, and accidental means, ex- 
cluding suicide, sane or insane, or any attempt thereat, sane or insane, 
which motion was by the court denied. The court granted a motion for 
directed verdict made by plaintiff, after denying a motion for nonsuit. 
From the judgment and an order denying a motion for new trial defend- 
ant appealed. 

[1] No citation of authority is given in support of the demurrers 
to the complaint. In our opinion the complaint was sufficient. In fact, 
in its essential provisions it is very similar to the complaint in Insurance 
Co. v. McConkey, 127 U. S. 61, 8 Sup. Ct. 1360, 32 L. Ed. 308, hereinafter 
cited. 

[2] The testimony as to the incidents connected with the death of the 
insured is slight, but is sufficient to establish the death of insured by ex- 
terial and violent means. No effort- was made to strike the answers as 
not responsive to questions asked, nor was any attempt made by pro- 
pounding preliminary questions to test the sources of the knowledge of 
the witness; nor, so far as shown by the record, was any cross-examina- 
tion had. e 

{3] In cases upon accident policies containing provisions similar to 
those in the policy sued upon, the burden is, of course, upon the plain- 
tiff to show that death was caused by external, violent, and accidental 
means and when the plaintiff has sustained this burden, the defendant 
must rebut the plaintiff’s case, if it is to recover verdict. 

It is asserted by defendant that the evidence is as susceptible of be- 
ing construed as establishing murder of the insured by his wife, or at 
least an intentional killing of the insured by her act, as of establishing 
death by accident. 

Upon the questions urged, we find many decisions. In the case of 
Travelers’ Ins. Co., etc., v. McConkey, 127 U. S. 61, 8 Sup. Ct. 1360, 32 
L. Ed. 308, it was held that the claimant under the policy must establish 
by direct and positive proof that the death or injury of the insured was 
the result, not only of external and violent, but of accidental, means, 
and that the requirement of direct and positive proof does not make it 
necessary to establish the fact and circumstances of death by persons who 
were actually present when the insured was injured, but that such proof 
may be made by circumstantial evidence. Also it was there held that 
suicide is not to be presumed, nor is it to be presumed that the insured 
was murdered. 

In the leading case of Jones v. Accident Association, 92 Iowa, 652, 
61 N. W. 485, the defendant was shot and killed by another during a 
quarrel. The court said: 

“Appellant asked several instructions to the effect that the burden of 
proof was upon the plaintiff to show that the death of Jones, the benefi- 
ciary in the policy, was the result, not only of external and violent means, 
but also of accidental means. In other words, it was claimed. that the 
burden was upon the plaintiff to show that the death of Jones was ac- 
cidental, within the meaning of the policy. The court told the jury that 
if plaintiff had ‘shown by the fair weight of the evidence that the assured 
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came to his death as the result of a pistol shot held in his own hands. 
or in the hands of another, then the law will presume that the shot was 
accidental, and that it was not inflicted with murderous or suicidal intent. 
And under such circumstances the burden will be upon the defendant to 
overcome this presumption, and to show that the death was not caused by 
accidental means.’ The instruction was correct. It can make no dif- 
ference, so far as defendant’s liability is concerned, whether Wade fired 
the shot with the intent to kill Jones or not. If he had such intent when 
he fired the shot, and if Jones was not at fault in the matter—if he did 
nothing to cause or provoke the act—then, clearly, as to Jones, the in- 
jury resulting from the shot was accidental. In the absence of evi- 
den-e to the contrary, the law presumes that Jones was without fault. 
There was no direct testimony to show that Wade, in firing the shot, had 
any intent to injure or kill Jones. Then, the presumption which the 
law raises where one has been killed by external and violent means, as 
in this case, that the injury was the result of accident, will prevail 
until overcome by evidence. Utter v. Insurance Co., 32 N. W. Rep. 
(Mich.) 812; Insurance Co. v. McConkey, 127 U. S. 661, 8 Sup. Ct. Rep. 
1360; Mallory v. Insurance Co., 47 N..Y. 52; Insurance v. Bennett, 16 S. 
W. Rep. (Tenn.) 723. It must also be borne in mind that the pro- 
visions and conditions of the policy in the case at bar do not cover, in 
terms. the case of injuries inflicted upon the assured by another person, 
and in this respect this case is, in its facts, unlike the McConkey Case. 
There was therefore no error in giving and refusing instructions relating 
to this matter. 1 American and English Encyclopedia of Law, p. 89: 
Supreme Council v. Garrigus, 104 Ind. 133, 3 N. E. Rep. 818; Hutch- 
craft’s Ex’r v. Travelers’ Insurance Co., 87 Ky. 300, 8 S. W. Rep. 570; 
Insurance Co. v. Bennett, 16 S. W. Rep. (Tenn). 724.” 

In addition see, also Caldwell v. Iowa State Traveling Men’s As- 
sociation, 156 Iowa, 327, 136 N. W. 678; Taylor v. Pacific Mutual Life 
Ins. Co., 110 Iowa, 621, 82 N. W. 326; Cronkhite v. Travelers’ Ins. Co. 
75 Wis. 116, 43 N. W. 731, 17 Am. St. Rep. 184: Preferred Acc. Ins. Co. 
v.Fielding, 35 Colo. 19, 83 Pac. 1013, 9 Ann. Cas. 916, Aétna Life Ins. 
Co. v. Millward, 118 Ky. 716, 82 S. W. 364, 68 L. R. A. 285. 4 Ann. Cas. 
1092; Freeman v. Ins. Co., 144 Mass. 572, 12 N. E. 376; Allen v. Trav- 
elers’ Protectve Ass’n, etc. 163 Iowa, 217, 143 N. W. 574, 48 L. R. A. (N. 
S.) 600: Stevens v. Continental Casualty Co, 12 N. D. 463, 97 N. W. 
862: also Tuttle v. Pac. Mut. Life Ins. Co. 58 Mont.—, 190 Pac. 993, and 
cases cited. 


The rule is thus stated in 1 C. J. ‘(section 278) : 


“Where, however, it is apparent that the injury to or death of the 
insured was the result of external and violent means, and the issue is 
as to whether it was due to an accident within the meaning of the policy, 
or to some cause excepted by the policy, the presumption is 
in favor of accident against the existence of facts bring- 
the case within any of the exceptions of the policy, such as insanity of 
the insured, intentional injury inflicted by a third person * * * and 
suicide. These presumptions may, however, be overcome by facts and 
circumstances establishing the contrary.” 


[4] It is apparent therefore that under the great weight of authority 
plaintiff’s evidence made a prima facie case. As said by this court in 
numerous decisions, when a prima facie case is made by plaintiff the 
defendant must rebut the case so made, or fail in the action. State 
v. Nielsen, 57 Mont. 137, 187 Pac. 639 and cases there cited. 


[5] The plaintiff having established mrima facie the allegations of 
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the complaint, and there being no other evidence offered, the trial court 
was not in error in directing verdict for plaintiff 
The judgment and order appealed from are affirmed. . 
Brantly, C. J., and Holloway, Matthews, and Cooper, JJ., concur. 
Affirmed. , 


BUCKLEY v. MASSACHUSETTS BONDING & INS. CO. (No. 15874.) 
(Supreme Court of Washington. October 18, 1920.) 
192 Pacific Reporter 924 


2. INSURANCE—PLAINTIFF NEED NOT PROVE BY PREPON- 
DERANCE OF EVIDENCE THAT INSURED WAS MURDERED 
AND DID NOT COMMIT SUICIDE. 


In an action for death under an accident policy, in which plaintiff 
claimed that insured had been murdered, and had not committed sucide, 
plaintiff did not have to prove her case beyond a reasonable doubt; she 
having only the burden of making it appear by a preponderance of the 
evidence that insured met his death by unlawful means. 


(For other cases, see Insurance, Dec. Dig. § 655[5].) 


3. INSURANCE—DEATH BY UNLAWFUL MEANS, AND NOT 

SUICIDE, HELD FOR JURY. 

In an action on an accident policy, whether insured, who was found 
in a river with an abrasion on the head, committed suicide or met his 
death by unlawful means, held for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 


4. INSURANCE—UNLAWFUL DEATH HELD “ACCIDENTAL.” 


Death is “accidental,” within the meaning of an accident insurance 
policy, when it is the result of injuries inflicted by a third person without 
the fault of the person injured, but is probably not so where the ater 
cation causing the injury is provoked by the insured. 

(For other cases, see Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accidental.) 


5. INSURANCE—BURDEN OF SHOWING DEATH RESULTED 
WITHOUT FAULT OF THE INSURED, UNDER ACCIDENT 
POLICY, SUSTAINED. 


Assuming, in an action to recover for accidental death of insured 
under accident policy, that burden is on plaintiff to show that killing of 
insured by a third person was without fault on the part of the insured, 
held, that plaintiff, whose intestate was found in a river with an abrasion 
on his head, met such burden, 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


7. INSURANCE—PRESUMPTION AGAINST SUICIDE. 

There is a presumption against suic‘de, self-inflicted injuries, or in- 
tentional homic’de made then the body of a person is found under cir- 
cumstances pointing to a sudden death from injury or drowning, the 
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death is presumed to have been caused by accidental means, rather than 
by the intentional act of the person himself. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


8. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING 
THAT DEATH WAS ACCIDENTAL. 


In an action on an accident policy to recover for the death of insured, 
whose body was found in a river with an abrasion on the head,held, that 
there was evidence from which the jury could have found that the 
death was the result of an accidental falling into the river, rather than 
the voluntary casting of himself therein with suicidal intent. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


11. INSURANCE—PROVISION FOR IMMEDIATE NOTICE OF 
DEATH IN ACCIDENT POLICY MUST BE COMPLIED WITH. 


When a policy of accident insurance requires immediate notice of 
death or injury, notice must be given within a reasonable time, and 
the compliance with such requirement is a condition precedent to a re- 
covery on the policy, and probably the giving of notice five weeks after 
an injury or death, without a good excuse shown for the delay, would 
constitute a breach of the conditions as matter of law. 


(For other cases, see Insurance, Dec. Dig. § 539[3], 612[2].) 


12, INSURANCE—WHETHER NOTICE OF DEATH WAS GIVEN 
UNDER ACCIDENT POLICY WITHIN REASONABLE TIME 
HELD FOR JURY. 


In an action under an accident policy to recover for the death of the 
insured, policy requiring immediate notice of death or injury, whether 
it was a good excuse for five weeks’ delay that a renewal receipt could 
not be found until such time held question for the jury. 


(For other cases, see Insuruance, Dec. Dig. § 668[14].) 


Department 2. 

Appeal from Superior Court, Spokane County; Wm. A. Huneke, 
Judge. 

Action by Ellen Buckley, administratrix of the estate of Michael J. 
Buckley, deceased, against the Massachusetts Bonding & Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Danson, Williams & Danson and R. E. Lowe, all of Spokane, for ap- 
pellant. 
Plummer & Lavin, of Spokane, for respondent. 


FuLLerton, J. On January 21, 1916, the appellant, Massachusetts 
Bonding & Insurance Company, issued an imdemnity policy to one 
Michael J. Buckley, insuring Buckley for a period of 12 months “against 
bodily injuries sustairied directly and independently of all other causes 
through accidental means (suicide or any attempt thereat sane or insane 
not included).” The policy provided for the payment of the principal 
sum of the policy to his estate in case he should meet with an accident 
which resulted in death, and further provided for a renewal from term to 
term upon payment of the premium therein stated. At the end of the 
first period it was renewed for another term of 12 months. In Septem- 
ber, 1917, the respondent Ellen Buckley, as administratrix of the estate 
of Michael J. Buckley, deceased, began the present action to recover 
upon the policy. In her complaint after alleging the preliminary matters 
necessarily incident to a right of recovery, she further alleged: 
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“That on, to wit, the 30th day of June, 1917, said Michael J. Buckley 
lost his life, ‘resulting from bodily injuries sustained by him direct and 
independent of all other causes, through accidental means, in this: That 
said Michael J. Buckley on said date accidentally fell into the Spokane 
river, in Spokane county, Washington, and was either drowned by said 
fall, which caused his ‘death, or that on or about said date in said count 
and state, said Michael J. Buckley was murdered by persons to plainti 
unknown, by being struck on the head with some blunt instrument, crush- 
ing. woh skuil, the exact time and place of said murder being unknown to 
plaintiff.” 


The appellant took issue upon the allegations of the complaint by 
answer. It denied the traversable allegations; and interposed certain 
affirmative defenses,*upon which the respondent took issue. After issue 
had been thus joined, a trial was had before the court sitting with a jury, 
which resulted in a verdict and judgment for the respondent. The ap- 
peal before us is prosecuted from this judgment. 

The evidence on the part of the respondent tended to show the fol- 
lowing facts: 

Michael J. Buckley at the time of his death was an unmarried man, 
37 years old, 5 feet 9 inches in height, and weighed approximately 185 
pounds. He was of a good natured, jovial disposition, peaceably inclin- 
ed, temperate generally in his habits, and in good health, save that he had 
complained at times of having some sort of stomach trouble. He was at 
this time, and had been for some years prior thereto, the sole pro- 
prietor of a restaurant known as the Buckley Bros. Cafe, conducted 
by him in the city of Spokane. The business was prosperous and profit- 
able. There were no outstanding obligations against it of any kind. 
The employees were paid weekly on Mondays, and the current bills were 
paid as they matured. The restaurant was kept open for business at all 
hours, and was given close attention by Buckley. Among other employees, 
he employed two cashiers, one of them a young woman, whose hours were 
from 9 o’clock in the morning until 5 o’clock in the afternoon. The 
other went on duty at 8 o’clock in the evening and stayed until 5 o’clock in 
the morning. Between these hours, Buckley usually attended to these 
duties himself. The young woman mentioned also acted as bookkeeper. 
She took charge of all of the cash received from the ordinary patrons of 
the restaurant, that taken in while others were on duty, as well as that 
taken while on duty herself, and deposited it in a bank to the credit of 
Buckley Bros. She also kept charge of the current bills of the rest- 
aurant, prepared for signature the checks issued for the payment of such 
bills, which Buckley from time to time signed. Certain receipts from the 
restaurant Buckley appropriated to his private uses. His restaurant 
was somewhat extensively patronized by sold‘ers stationed at the govern- 
ment military post located near the city of Spokane, and these paid for 
meals served them with some sort of credit checks issued by the govern- 
ment. Buckley would collect the checks, and at certain periods would 
send them to military headquarters, when a government warrant would 
be issued in their payment. These warrants Buckley cashed personally, 
and would either carry the money received from them on his person or 
deposit it to his private account in the bank other than the one in which 
the general receipts from the restaurant were deposited. Seemingly, also, 
no account of these receipts was kept on restaurant books. 

On the day before his disappearance Buckley was seen to have on his 
person a considerable sum of money A part of it was in gold, and a 
part in currency. The gold was in a purse, which he carried in the hip 
pocket of his trousers, and the currency was carried in an ordinary bill 
book. This book, it was testified, he sometimes carried in his hip pocket 
and sometimes in the inside pocket of his coat. Buckley was at the 
restaurant on the morning of Saturday, June 30, 1917, when the woman 
cashier came into the restaurant on that morning to take up her duties. 
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He was at the cashier’s desk perform'ng the duties of cashier. When the 
woman relieved him, he went into the back part of the restaurant, from 
which place he returned in a few moments and told the cashier that he 
was going out to purchase a crate of berries. He did not return to the 
restaurant, in so far as any of the employees testifying knew, nor did he 
send in the crate of berries. He was later seen near the restaurant; the 
witness being unable to fix the exact time, although his rememberance was 
that it was near the noon hour. The record gives no account of his 
whereabouts between that time and 9 o’clock in the evening. At that time 
he was met on one of the principal streets of the city, not far from his 
restaurant, by an old-time acquaintance This acquaintance conversed 
with him for some 15 minutes. He testifies that Buckley told him that he 
had an appointment with some men at a hotel with regard to a deal he was 
contemplating making for land in Montana, that they had not appeared, 
and that he was walking around, killing time, expecting to meet them 
later; that Buckley inquired of him what he knew about land in the 
vicinity of Great Falls, Mont., and incidentally said; 

“I am carrying more money than I like to carry, but I might have 
occasion to uSe it in the land deal.” 

He further testifies that Buckley did not tell the name of the hotel at 
which he was expecting to meet the party, but at the time he met him he 
was coming from the direction of a hotel known as the Staff. He also 
testified that Buckley’s appearance was perfectly normal; that he came up 
in his usual cheeful way, and that he was the same Mike Buckley he had 
always known; that he smelled liquor upon him, but could not discover 
that he was in any degree intoxicated; that among other things talked 
about than those above mentioned were business conditions generally— 
Buckley saying with reference to his own bus:ness that prices were going 
up so high that it was cutting into the profits. The witness says they 
compared time by their watches during the course of their conversation, 
and it was then a quarter past 9. 

Buckley was met near the same place on the same evening by another 
acquaintance, who had also known him for a number of years. This 
person was a grain dealer, having his headquarters at a town in an adjacent 
county. He fixed the time of the meeting as being between the hours of 
9 and 10 in the evening, although he thinks it was nearer 10 o’clock than 
9 when they separated. He testifies that at this meeting they talked of 
different matters, but that he was able to recall only one of them: That 
at a previous time Buckley had mentioned to him that he had an opportun- 
ity to purchase some 30,000 pounds of rice at a stated price, and at this 
meeting ment’oned the matter to him again, and asked him what he 
thought of the venture. The witness did not understand that Buckley 
was buying it for use in his restaurant, but as a speculation; that food 
products were then rapidly advancing in price, and that Buckley’s idea 
was to purchase it, with the expectation of selling it later at a profit. He 
also testified that Buckley’s appearance was normal; that he noticed no 
smell of intoxicants about him; that Buckley made no mention of a land 
deal, or that he was awaiting for any one; that it was just a casual meeting, 
and possibly would not have been remembered by him, but for the fact 
that the papers of the following morning contained an account of his dis- 
appearanice. 

Buckley was next seen by a taxicab driver shortly before midnight of 
the day mentioned. The driver testifies that a call came to the c'ty 
service station from the Staff Hotel for a taxicab, and that he went there 
in answer to the call; that when he reached the place, Buckley, a man by 
the name of Marks, and a stranger were waiting on the curb in front of 
the hotel; that the three got into the taxicab, and Marks directed him to 
drive to the Elm Hotel, a distance of about four city blocks; that, when 
they reached the hotel, all three of the persons got out; that Buckley 
paid the cab fare, taking a bill for that purpose from a roll of a consider- 

Vol. LVII—5. 
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able size :that he then drove away, without noticing what direction the 
parties took after getting out of the taxicab. The witness testifies that 
he was well acquainted with Buckley, having known h'm for a number of 
years, and that he had known Marks for a considerable time also; that 
there was no quarrel or loud talking between the men while they were in 
the cab, and nothing to unusual in their conversation as to attract his at- 
tention; that he had never seen Buckley since that time, and could not 
recall of having since seen the stranger: that they all appeared sober, and 
that he observed nothing that indicated they had been indulging in in- 
toxicants. 

Buckley’s body was found eight days later in the Spokane river, some 
7% miles below the city of Spokane: When found, it was floating, on 
the surface of the stream, face downward, with the arms extended. The 
clothing was not torn nor disarranged. The watch, with its chain and 
charm he was known to carry in h’s lifetime, was on his person—the watch 
in his vest pocket, and the chain attached thereto and to the vest in the 
usual manner. In the watch pocket of his trousers was founud a $5 bill, 
and in another of his pockets was found a 50-cent piece in silver or 
silver in smaller denominations equaling 50 cents: different witnesses 
giving different vers‘ons of the fact. The gold and bills he was known to 
be carrying were not found. The head of the corpse showed a bruise 
or an abrasion some 5 or 6 inches in length, extending lengthwise of the 
head, shortly to one side of the median line. Beneath the bruise the skull 
was fractured and crushed. 

The Spokane river flows through the heart of the city of Spokane. 
The river flows a considerable volume of water, and from the center of 
the city for several miles down stream it is rapid and turbulent, flowing 
over a rock bed filled with large.boulders. Some iime before the death of 
wsuckley a dam was constructed across the river some mile and a half 
below the place where his body was found, which backed the water up 
stream for some 3 miles, forming a lake. Within the confines of the 
lake the water flowed evenly with a regularly moving current. The 
undertaker who took charge of the body ot Buckley testified to a long 
experience in the undertaking business, and to the fact that in the course 
of his business he had received a number of bodies taken from the river. 
He testified that bodies falling in the river in or near the city, and float- 
ing over the rapids mentioned, were. when found, usually much bruised, 
denuded of their clothing, and at times even of their shoes. It was 
given in evidence, also, that after the construction of the dam a sediment 
had been depos‘ted in the lake formed above it, and that Bucklew’s body 
and clothing, when found, had upon them sediment similar in character to 
that found in the lake. 

The man Marks, with whom Buckley was last seen. was a person of 
shady character, criminally inclined, and had been under police surveil- 
lance for some time. He was then living in concubinage with a woman 
who,jointly with him, conducted the Staff Hotel. In a raid made by the 
pol'ce on the Elm Hotel some months after the death of Buckley, an in- 
strument, called in the record a “sap,” was found ‘n one of the rooms. 

The instrument is in evidence. It is a piece of rubber hose, red in color 
some 16 inches in length filled for about half its length with some heavv 
substance. A witness whose business frequently took him to the Staff 
Hotel testified that he had seen Marks carrying upon his person a similar 
looking instrument shortly prior to the time of Buckley’s disappearance. 


Buckley, while in the conduct of h‘s business, sometimes in the after- 
noon and sometimes in the early part of the night. would go to some 
hotel or lodging house, of which there were a number near his place of 
business, and rent a room, in which he would lie down for the purpose 
of rest or sleep, leaving directions to be called at a fixed hour later The 
respondent’s evidence tended to show that he patronized these places 
indifferently, partly it was suggested, for business reasons, and partly 
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because he could thus better keep his whereabouts unknown, and not be 
subjected to calls at times when he desired rest. 

The appellant’s evidence tended to show that he was a frequent visi- 
tor at the Elm Hotel, where he would pursue much the same course that 
he did at the other places mentioned. The appellant produced as a wit- 
ness the then proprietress of the place. She testified that Buckley was at 
her place on the night of his disappearance; that, while she could not 
definitely fix the precise hours, her recollection was that he came after 
8 o’clock in the evening, and left not later than 11 o’clock on the same 
evening; that he rented a room in the usual manner, although she in- 
timates that at this particular time h‘s purpose was to meet a woman 
roomer then in the house; that he was alone when he came, and alone 
when he left, and did not afterwards appear there; that she did not 
know Marks, and does not know whether he was in her house that night 
or not, but was certain no man was there in the company of Buckley; 
that Buckley was sober when he came, and took no drinks while at her . 
place; and that her best recollection was that he was in the house that 
night between one and two hours. Concerning the “sap,” she testified 
that a woman occupying a room in her house had it made, and that it 
was found in the woman’s room at the time of the officer’s raid on her 
place. Police officers of the city, called by the appellant, testified to 
having seen Buckley at different times under the influence of intoxicants. 
No one of them, however, saw him upon the day or the night previous 
to his disappearance, and the times fixed at which he was said to be in- 
toxicated were somewhat remote from that particular time. 

[1] The appellant challenges the sufficiency of the evidence to sus- 
tain the verdict. Discussing, first, the theory of murder suggested by the 
complaint, it is argued that the conclusion that Buckley met with foul 
play cannot be reached by any just deduction from the,evidence, but only 
by piling inference upon inference and presumption upon presumption. 
Specifically, its counsel say: 

“It is possible, although there is no evidence on the subject, that the 
insured was murdered and his dead body thrown into the Spokane river, 
and that his body was robbed by his murderers: and it is possible that he 
walked over a precipitous bank along the Spokane river and fell into 
the water; and possible that other things may have occurred which would 
bring the death within the provisions of this accident policy. It is also 
possible that he died naturally in some resort in Spokane, and the inmates, 
fearing a police investigation, threw his dead body into the river, robbing 
the body first, or, if there were any purses or any money in his pockets 
at the time, that they fell out while he was in the river or elsewhere; 
that he attacked some one who was armed with a deadly weapon and as 
the result was killed; that while armed with a deadly weapon he attacked 
some one, and as the result thereof was killed: that he sat down on the 
edge of a precipitous bank on the Spokane river, or on the rail of a 
bridge, and through some sudden attack, as the result of disease, fell 
into the water below, and many other conditions might be conjured, none 
of which would bring his death within the provisions of this accident 
policy. 

But we cannot follow counsel in this line of reasoning. To our 
minds, the evidence was much more definite and certain than the reason- 
ing implies. Buckley had an appointment at an early hour in the even- 
ing with some one with whom he at least was negotiating in good faith 
for the purchase of a tract of land; he carried with hima considerable 
sum of money, anticipating that he might need it, if the negotiations 
reached an agreement: the person did not meet him at the time appointed, 
and he waited until a later hour; he was seen later in company with a 
stranger and a person with a criminal record; his body was found later 
in the river, some miles below the place where he was last seen, bearing 
evidence that it had been cast into the water near the place where it was 
found ; the skull was crushed in a manner that it could hardly have been 
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crushed, other than by a blow from some murderous instrument in the 
hands of another; one of the persons last seen with Buckley carried such 
an instrument; the large sum of money he was known to carry was not 
found on the body, although, because of the manner in which it was car- 
ried, it was much less liable to have accidentally dropped therefrom, either 
before or after he was cast into the water, than were certain other articles 
which were found intact thereon. It is true that 8 days elapsed between 
the time Buckley disappeared and the time his body was found; but it 
is a well known physical fact that the body of a normal human being has 
a greater specific gravity than has water. The body of a_ per- 
son who falls into water and is drowned, or the body of a 
person cast into water immediately after a death caused by violent means 
sinks below the surface of the water, and to the bottom if the water is 
not of too great a depth, and rises to the surface only after the processes 
of decomposition have equalized the counteracting forces. The time 
elapsing in this instance was not longer than is usually required for this de- 
composition to take place. 

-[2, 3] Manifestly there are here facts from which murder can be le- 
gitimately concluded, without extending inferences of presumptions be- 
yond their legitimate effect. Such as must be indulged in follow directly 
and naturally from the facts shown, and one does not have to be piled 
upon another to reach the conclusion at which the jury arrived. In- 
deed, it sems to us that, were the review one on an appeal from a con- 
viction of murder, the court of review would hesitate long before it would 
conclude that the conviction was without evidence sufficient to sustain it. 
It must be remembered that the respondent did not have to prove her 
case beyond a reasonable doubt. She had only the burden of proof. 
If she has made it appear by a preponderance of the evidence that her 
intestate met his death by unlawful means, she has met that burden. Our 
conclusion is that the jury were well warranted in so finding. 

[4-6] The appellant’s counsel correctly state that there are ex- 
ceptions to the general rule that the death of one person at the hands of 
another by violent means is an accidental death, within the meaning of 
an insurance policy insuring against bodily injuries sustained directly and 
independently of all other causes through accidental means, but we can- 
not follow them in their further statement that there is here no evidence 
from which the jury could legitimately conclude that the death was not 
within the exceptions. Death is accidental, within the meaning of an ac- 
cident insurance policy, such as the one in question here, when it is the re- 
sult of injuries inflicted by a third person without the fault of the person 
injured, but is probably not so, at least there is good authority so main- 
taining, where the injury was provoked by the person killed—where, for 
illustration, he was the aggressor in an assault, and was killed in a melee 
which followed. There is a seeming conflict in the cases whether the bur- 
den is on the plaintiff to show that the death in such cases 
is without the exception; but assuming that it is so, we think 
the plaintiff in this instance has met the burden. The presumption 
arising from the disposition and habits of Buckley, shown by the record, is 
against the conclusion that he would wilfully and wantonly assault. an- 
other. On the other hand, there s a motive shown for a willful assault 
upon him by another. He had a sum of money which it was the evident 
desire of that other to obtain. It may have been the original purpose 
to obtain it by means less obtainable than murder, but, be this as it may, 
the purpose was, it is clear to obtain it in any event. 

Again, if Buckley had been killed in the repulsion of a wanton or un- 
provoked assault made by him, the person killing him, if he possessed the 
ordinary instincts’ or feelings usually possed by mankind, would not 
have attempted to conceal his body. Yet there was-here such an attempt. 
It was carried a number of miles, and cast into water where the chance of 
finding it was remote. Concealment of an act, which, owing to the cir- 
cumstances, may or may not be criminal, has always been regarded as 
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evidence that the act was criminal. But, more than this, the entire 
evidence negatives the idea; it bears witness to the most criminal of all 
classes of homicide—murder in the perpetration of a robbery. 


[7] The jury also, we think were warranted in finding for the re- 
spondent on the other theory suggested by the complaint, namely, ac- 
cidental death by drowning. There is a presumption against suicide, 
self-inflicted injuries, or intentional homicide: and, when the body of 
a person is found under circumstances pointing to a sudden death from 
injury or drowning, the death is presumed to have been caused by ac- 
cidental means, rather than by the intentional act of the person himself. 
In Jenkin v. Pacific Mut. Life Ins. Co., 131 Cal. 121, 63 Pac. 180, the in- 
sured was found suffering from a gunshot wound because of which he 
died two days later. No one saw the accident, and the manner in which 
the wound was inflicted did not appear, other than it might be inferred 
from the nature and location of the wound. It was held that there were, 
from these crcumstances alone, sufficient evidence to make a prima facie 
case of accidental death, entitling a finding in favor of the insurance 
claimant. The court said: 

“The burden is undoubtedly on the plaintiff by the very terms of the 
contract to show that the wound was inflicted accidentally, but it is not 
necessary, for him to make out his case, that he should produce the di- 
rect testimony of eyewitnesses. If the circumstances placed in evidence, 
and the inferences to be drawn threfrom, and the presumptions arising 
thereon, point clearly to an accidental injury, the plaintiff has made out 
a prima facie case and is entitled to a finding in his favor. There is 
nothing, perhaps in the character or location of the wound, to indicate 
from a mere inspection of it that it was inflicted accidentally rather than 
willfully ; but when we consider that it is contrary to the general conduct 
of sane men to take their own lives, and that all the presumptions are in 
favor of sanity and against crime, we are impelled to the conclusion that 
the insured must have received his injury as the result of an accident 
In the absence of evidence to that effect, it will not be presumed that the 
insured purposely took his own life, nor that he was murdered, and if he 
did not take his own life willfully, and his life was not taken by another 
under circumstances making it a crime, then, we think, his death must be 
attributed to accidental causes. Richards v. Travelers’ Ins. Co., 89 Cal. 
170. That the courts will presume that the death was the result of an 
accident, when nothnig more is shown than that it was brought about by 
a violent injury, and the character of such injury is consistent with the 
theory of accident, seems to be a rule upheld by the great weight of au- 
thority. Travelers’ Ins. Co. v. McConkey, 127 U. S. 661; Mallory v. 
Travelers Ins. Co. 47 N. Y. 52: Cronkhite v. Traveler’s Ins. Co. 75 
Wis. 116; Travelers’ Ins. Co. v. Sheppard, 85 Ga. 751 802; Standard Life, 
etc., Co. v. Thorton, 100 Fed. Rep. 582: Stephenson v. Bankers Life, etc. Co. 
108 Iowa, 637: Insurance Co. v. Bennett, 90 Tenn. 256: Jones v. United 
States. etc. Acc. Ass’n 92 Iowa, 652; Couadeau v. American Acc. Co. 95 
Ky. 280; Konrad v. Union etc., Co. 49 La. Ann. 636 Goldenkirch v. United 
States Acc. Ass’n 5 N. Y. Supp. 428. The finding complained of is con- 
trary to the evidence under the rule, and should have been the other way.” 

In Meadows v. Pacific Mut. Life Ins. Co., 129 Mo. 76, 31 S. W. 578, 
50 Am. St. Rep. 427, it was shown that the deceased left the depot for 
the purpose of boardng a freight train standing in another part of the 
railroad yard. Shortly thereafter his mangled body was found on the 
railroad track, indicating that he had been run over by a moving train. 
It was contended that there was no evidence tending to show that the 
death was accidental, or was not the result of his own negligence; the 
insurance company offering many theories by which the death could be 
accounted for, which would bar recovery under the conditions of the policy 
From a well-reasoned opinion, in which many authorities are collated, 
we quote the following: 
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“The plaintiff showed beyond controversy that Daniel Meadows died 
of violent injuries, which were plainly visible upon his body; that the 
nature of these injuries left no doubt that they were the sole cause of his 
death, and proper proofs were made. Here he rested. He had made 
a prima facie case, unless we are required to presume that because he was 
killed by being run over by cars on a railroad track, he was voluntarily 
exposing himself to unnnecessary dangers, and was violating his agree- 
ment in regard to being upon a roadbed of a railroad, within the meaning 
of the policy. Such a presumption would destroy the presumption in- 
dulged by the law that Meadows was at the time exercising proper care 
for his safety. In the absence of all evidence to the contrary, the law 
presumes that he was exercising due care for his protection. There is 
not a word of evidence tending to show he was intoxicated, or that he was 
robbed and murdered, He was a man of the full age of discretion and 
of business habits. Under such circumstances, the language of Judge 
Agnew in Allen v. Willard, 57 Pa. St. 374 , is very pertinent. He says: 
‘The natural instinct, which leads men in their sober senses to avoid in- 
jury and preserve life, is an element of evidence. In all questions touch- 
ing the conduct of men, motives, feelings, and natural instincts are allowed 
to have their weight, and to constitute evidence for the consideration of 
courts and juries.’ ” 

Couadeau v. American Accident Co. 95 Ky. 280, 25 S. W. 6, was a case 
of death by drowning. It was shown that the insured left his home for 
his place of business at the usual hour in the morning, in sound condition 
mentally and physically; that he was prosperous in his business, happy in 
his domestic relations, and was of temperate and industrious habits. 
After being missed for some weeks, his body was found in a river near 
his place of residence, without marks of violence upon it, with his watch 
and some money in his pocket and with a ring on his finger. The defense was 
that he was intoxicated on the day of his disappearance. The jury found for 
the representatives of the insured, and the trial court set the verdict aside 
as contrary to the weight of the evidence. This was held error by the 
appellate court: the court holding that the facts presented a question for 
the jury. In the course of the opinion it was said: 

“Tt is settled law that mere ‘circumstances, sufficient to support a 
verdict, should be submitted to the jury,’ and that ‘the plaintiff is not bound 
to prove his case so clearly that it excludes the possibility of any theory.’ 
Allen v. Willard, 57 Pa. St. 380; Whitney v. Clifford, 57 Wis. 157. In 
Winspear v. Accident Insurance Company, 6 L. R. Q. B. Div. 42, it was 
said: ‘When a man is found dead in the water, he may be presumed to 
have come to his death by drowning, and not by fits or otherwise.” The 
rule, therefore, seems to be that, where a man comes to his death by ac- 
cidental drowning, or by suicide, the presumption will be in favor of the 
accident rather than in favor of the suicide. Mallory v. Travelers Ins. 
Cs. 47 N.: Y..52." 


In Mallory v. Travelers’ Ins. Co., 47 N. Y, 52, 7 Am. Rep. 410, the 
action was brought upon an insurance policy issued upon the life of one 
W.S. Mallory. By the terms of the policy the assurer agreed to pay the 
sum named therein if the insured sustained a “personal injury caused by 
any accident within the meaning of this policy and the conditions hereunto 
annexed, and such injuries shall occasion death within three months after 
the happening thereof.” The facts of the case, the rule applied thereto, 
and the application of the rule to the question now before us, sufficiently 
appear in the following excerpt from. the opinion: 


“There was no error in denying the defendant’s motion for a nonsuit. 
No ground for such motion was stated, and in such a case the well- 
settled rule is that there is no error committed by denying it, although 
there may be a defect in the plaintiff’s proof, if defect was such that it 
might have been supplied, if pointed out upon the motion. But there was 
no such defect. The proof showed that the deceased had been staying at 
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his brother’s at Bridgeport, Conn., for about a week: that he left the 
house on Sunday, and was last seen alive on that day, walking toward a 
railroad bridge over a culvert, across a stream emptying into the Sound, 
where the waters of the Sound set, to some extent, into the land, and up 
the stream at high tide; that this bridge was used by pedestrians to cross 
the stream to a considerable extent; that the body of the deceased was 
found in the pond, not far from the bridge, in a few days thereafter. 
The policy was one embracing cases only where the death was caused by 
an injury received from an accident. From the facts above it appeared 
either that the death was caused by such an injury or the suicidal act of 
the deceased; but the presumption is against the latter. It is contrary 
to the general conduct of mankind; it shows gross moral turpitude in a 
sane person. That it resulted from the former cause was to some extent 
rendered more probable by the wound upon the head of the deceased, and 
the break in the corresponding part of his hat. Although this wound 
might have been made after the deceased was in the water, or while falling 
in yet it was for the jury to say how it was caused, and to determine its 
effect upon the question whether the death was result of an accidental 
injury, or whether the deceased had destroyed his own life.” 

In 1 C, J. 495, the learned author of the text states the rule as follows: 


“The fact of death does not of itself create any presumption that it 
was the result of an accident; and where , in order to make out plaintiff’s 
case, it is necessary to base a presumption that death resulted from an in- 
jury on a presumption that the insured sustained an accidental injury, no 
recovery can be had. Where, however it is apparent the injury to or 
death of the insured was the result of external and violent means, and the 
issue is as to whether it was due to an accident, within the meaning of the 
policy, or to some cause excepted by the policy, the presumption is in 
favor of accident and against the existence of facts bringing the case 
within any of the exceptions of the policy, such as insanity of the insured, 
intentional injury inflicted by a third person, lack of due care and diligence, 
self-inflicted injuries, and suicide. These presumptions may, however, be 
overcome by facts and circumstances establishing the contrary.” 


Our own case of Starr v. Atna Life Ins. Co., 41 Wash. 199, 83 Pac. 
113, 4 L. R. A. (N. S.) 636, is also in point. The action was upon an 
accident policy insuring against death resulting from external, violent, 
and accidental means. The facts disclosed that the insured at the time of 
his death was at the town of Hatton, Adams county. At about 4 o’clock 
in the morning he started for the depot of the Northern Pacific Railway 
company, with some companions, intending to take a train going to 
Spokane, which was then about due. It was then dark. Shortly after 
reaching the depot, and before the arrival of the train, the insured left 
his companions, and when the train arrived could not be found, although 
search was made for him. Shortly after the train left the depot, some 
men at the depot heard the insured calling, and soon thereafter he was 
seen coming to the depot from the direction in which the train came, 
with both arms hanging limp and in a crushed condition. The insured 
died from the effect of his injuries within two days thereafter. At the 
trial, the foregoing facts appearing, the court took the case from the 
jury on a challenge to the sufficiency of the evidence. We held this 
error, saying in the course of the opinion: 


“A prima facie case having been made out by the appellant, the neg- 
ligence of the insured in violatng any of the excepted causes in the contract 
must be proven by the respondent.” 


[8] So in the case before us if we should disregard the evidence 
pointing to the commission of a crime, and consider only the evidence re- 
lating to the insured’s disposition and temperament, the condition of his 
business, his sudden disappearance, and the fact that his body was found 
later in the river, bearing no marks of injury other than one which could 
hardly have been inflicted by himself, except through a fall upon some 
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blunt object, there was evidence from which the jury could well have 
found that the death was the result of an accidental falling into the river, 
rather than the voluntary casting himself there with suicidal intent. 


[9, 10] And here we may notice the contention of the appellant that it 
was error on the part of the trial court to refuse, on its motion therefor, 
made during the progress of the trial of the case, to require the re 
spondent to elect on which of the theories stated in the complaint she 
would rely for a recovery, and that it erred in instructing the jury that it 
was not incumbent upon the respondent to show that the insured met 
his death in any particular manner, but, if she has shown by a preponder- 
ance of the evidence that he met his death in either one of the ways stated 
in the complaint, her proofs were sufficient under the terms of the insur- 
ance policy to warrant a recovery. But we cannot think the contentions 
well founded. The ultimate question for the jury to determine was 
whether the insured met his death by bodily injuries sustained directly and 
independently of all other causes through accidental means (suicide or 
any attempt thereat, sane or insane, not included), and not the particular 
means by which the death was met. This being the ultimate issue, it was 
permissible to show all of the circumstances and conditions surrounding 
the death and permit the jury to say in what manner it occurred, since 
each of the ways in which it could have occurred were equally within 
the conditions of the policy. The language of the Supreme Court of 
Pennsylvania in Taylor v. General Acc. Assur. Corp., 208 Pa. 439, 57 Atl. 
830, is pertinent: 

“Nor can it be indispensable that they [the circumstances surrounding 
the death] establish a specific one of a number of accidental causes eqal- 
ly reasonably suggested by the evidence. It must be enough if they fairly 
exclude design or disease as a cause inferable consistently with the evi- 
dence, and thus justfy the conclusion that the occurrence is to be refer- 
red to the general head of accident. In this sense—where the process of 
elimination applied under the evidence removed the inference of design of 
disease, and yet the proofs do not single out any particular one of a 
variety of fortuitous concurrences capable of accountng for the result 
consistently with the evidence; i. e., where it is * * * shown that there 
must have been an accident, but as among a number of reasonably sup- 
posable species of accident, it is unknon which accurred—it is certainly 
accurate to say * * * that a case of death or injury proceeding from an 
unknown cause is a case of accidental death or injury.” 


The complaint but states different grounds authorizing recovery. 
Under the practice in this state , where a plaintiff has two or more dis- 
tinct grounds for the relief he asks, the one not inconsistent with the other, 
he may set forth all of them in his complaint in orderly sequence, and 
may recover if he proves any one or more of them. Barto v. Nix, 15 
Wash. 563, 46 Pac. 1033: Hutchinson v. Mt. Vernon Water & Power Co. 
49 Wash. 469, 95 Pac. 1023: Bernot v. Morrison, 81 Wash. 538, 143 Pac. 
104, Ann. Cas. 1916 D, 290: O’Donnell v. McCool, 89 Wash. 537. 154 Pac. 
1090: Starwich v. Ernst, 100 Wash. 198 170 Pac. 584: Welch v. Northern 
Bank & Trust Co., 100 Wash, 349, 170 Pac. 1029; Hurley-Mason Co. v. 
Pacific Com. Co., 191 Pac. 624. 

Any other rule would give the defendant an undue advantage. If 
the plaintiff is required to elect, he elects at his peril, since, if he is un- 
successful on his chosen ground, he cannot retry the cause upon another 
and it would enable the defendant to defeat him, not by a showing of 
nonliability, but by a showing that he was liable for another reason than 
the one assigned No correct theory of Code practice supports a rule so 
unreasonable and unjust. Nor are the theories in this instant inconsis- 
tent as the appe'lant argues. They arise from the circumstances sur- 
rounding the case, permissible under the rules of evidence to be shown, 
and the evidence tending to prove the one does not stultify or contra- 
dict the evidence tending to prove the other. 
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[11, 12] The appellant next contends that notice of the death was 
not timely given under the terms of the policy. The policy provides 
that, “in the event of accidental death, immediate notice thereof must be 
given the company,” and further that “failure to give notice within the 
time provided shall not invalidate any claim, if it shall be shown not 
to have been reasonably possible to give such notice, and that notice was 
given as soon as it was reasonably possible.” The evidence on the ques- 
tion shows that within a few days after the finding of Buckley’s body the 
policy was found in his safe at the restaurant: that it was immediately 
taken to the attorney acting for the respondent in the administration pro- 
ceedings; that this attorney, after examining it, informed the respondent 
that it had expired on its face, although providing for a renewal, and, 
unless a renewal receipt was found, proofs of death under the policy would 
avail nothing. Search was then made for a renewal receipt, which was 
found some five weeks later, wrapped up in an abstract of title to real 
property, which had not theretofore been examined. Notice and proofs of 
the death were thereupon immediately given: and made. It is undoubtedly 
the rule that, when a policy of insurance requires immediate notice of 
the death or injury, notice must be given within a reasonable time, and 
that compliance with the requirement is a condition precedent to a recovery 
on the policy. It is probably the rule, also, that notice given five weeks 
after the injury of death, without a good excuse shown for the delay. 
would constitute a breach of the condition as matter of law. But we 
think there was here a sufficient excuse; sufficient, at least, to make it a 
question for the trier of the fact. The only objection that can be urged 
is that the search for the renewal receipt was not sufficiently diligent or 
careful. The evidence shows a search for many days, in all the places 
where it was thought it likely to be, and that its final discovery was but 
little more than an accident. We are clear that the court did not err 
in submitting the question to the determination of the jury. 

{13] The appellant objected to the admission in evidence of the so- 
called “sap,” and moved at the close of the evidence to withdraw it 
from the consideration of the jury, and strike all of the evidence pre- 
taining to it. Error is assigned on its refusal so to do, but we cannot 
think it to be error. As we read the record, the court did not admit it 
on the theory that it was shown to have any connection with the murder of 
Buckley, but for illustrative purposes only, as a plat of the location of an 
accident, a model of a machine, or as any other illustrative design or 
thing is admitted. Such matters are admitted in evidence on the theory 
that they explain the evidence, and perhaps because ocular evidence is gen- 
erally more understanable than .is descriptive evidence. The fact 
that this particular thing appears to have been made for use as an offensive 
or defensive weapon, and not for the purpose of illustration, does not alter 
the rule. A witness had testified that he had seen in the possession of 
one of the persons last seen with the deceased an instrument of this sort, 
and, after describing it as best he could, testified further that it resembled 
this. Clearly we think it admissible for the purposes for which it 
was permitted to be introduced. But had it been introduced as having 
some connection with the death of Buckley, we could hardly conclude it 
error. When it is remembered that Buckley was last seen in front of the 
building in which it was found, that he was a frequent visitor at that 
place, that this fact must have been known to the persons last seen with 
him, and the seemingly unnecessary trouble the persons last seen with 
him went to in order to make it appear that he was last in this particular 
house it is not beyond the range of permissible deduction to infer that 
the instrument was subsequently left in the place where it was found, to 
cast suspicion on others than the real perpetrators of the crime. But, be 
this as it may, we cannot conclude that it was inadmissible as evidence 
on the theory it was actually admitted. 

[14] The appellant complains of the refusal of the court to give cer- 
tain requested instructions, and of certain of the instructions actually given. 
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The great number of these require no special consideration. The in- 
structions refused absolutely were founded on a theory which we have 
hereinbefore concluded to be unfounded, and as to others it is sufficient to 
say that they were covered in substance by the instruction given by the 
court. The instructions given, to which exceptions were taken, we are 
clear, correctly state the applicable rules of law. The appellant, however, 
lays particular stress upon the followng: 

“While in deciding the question submitted to you for determination, 
your decisions must be based upon the evidence introduced in this case, 
and the law does not permit jurors, in reaching a decicsion, to guess or 
speculate, still it is not necessary that all of the evidence be the evidence of 
eyewitnesses, or absolutelyy positive in its character. Evidence may as 
well be circumstantial or inferntial, and if circumstances shown by the 
evidence in this case lead ordinarily reasonable and prudent men to believe 
that a thing happened in a certain way, it is sufficient to establish that 
fact. Such circumstances, however, must have a direct bearing upon the 
cause of death, although every detail producing death, or its cause, is 
not required to be shown. The jury may consider all inferences which 
may reasonably be drawn from positve evidence or circumstances in the 
case and have the right to reason from cause to effect, in the absence of 
Positive evidence, for the purpose of determining what the ultimate facts 
are.” 

Concerning this counsel say: 


“We submit that this instruction is clearly erroneous and decidedly 
prejudicial. It would have been better for appellant, had the court given 
no instruction whatever on the question of guess and speculation. To 
ordinary men this instruction is nearly, if not entirely, equivalent to telling 
them that they may guess and speculate for the purpose of determining 
any question. It is not the law that a question in a court of law can be 
determined by evidence that ‘leads ordinarily reasonable and prudent men 
to believe that a thing happened in a certain way.’ This is but another 
way of saying to the jury: ‘The evidence is before you, and, if you 
believe that a certain thing happened, you may so find, even though there 
is no evidence on the question which necessarily requires that result.’ ” - 

[15, 16] We cannot think this criticism just. While the thought 
expressed by the language used might have been better expressed by 
language more definite, the instruction contains no positive misstatement 
of law. Manifestly it does not authorize the jury to guess or speculate 
for the purpose of determining any question of fact, and it is equally 
manifest that it does not authorize the jury to find as fact what they be- 
lieve to be fact, though there be no evidence in its support. If the in- 
struction is faulty in any particuluar, it is faulty because of matters which 
it does not contain. But this is not a material question here. What it 
lacks is supplied elsewhere in the instructions given, and under the practice, 
as we have heretofore announced it, omissions in one instruction can be 
supplied by statements in another. 


There are other minor questions discussed in the briefs, but, as this 
opinion has now reached an undue length, we shall not notice them 
specifically It is sufficient to say that we have examined them and find 
them unfounded. Our conclusion is that the record is without substantial 
error, and that the judgment should be affirmed. 

It is so ordered. 


Holcomb, C. J. and Bridges, Mount, and Tolman, JJ., concur. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


VAN GILDER v. PARKER. (No. 9685.) 


(Supreme Court of Colorado. June 7, 1920. Rehearing Denied 
October 9, 1920.) 


193 Pacific Reporter 664 


1. INSURANCE—ACCOMMODATION NOTE DEPOSITED WITH 
INSURANCE COMMISSIONER NOT TO BE SURRENDERED 
UNTIL SATISFACTION OF POLICIES. 


An accommodation note, given to an indemnity company to be put up 
with the commissioner of insurance as part of the security required by 
Rev. St. §§ 3098, 3099, for the benefit of policy holders, cannot be surren- 
dered until the last of the policy holders for whom it was put up is 
shown to be satisfied in full, and it is immaterial that the 
policies have been reinsured, and that a _ receiver for the 
indemnity company, which is insolvent, holds sufficient other funds to 
secure all outstanding policies, since the court cannot know whether upon 
the occurrenc of a loss the reinsurance of other securities will still be 
available. 


(For other cases, see Insurance, Dec. Dig. § 8.) 


2. INSURANCE—RECEIVER OF INDEMNITY COMPANY MAY 
SUE ON ACCOMMODATION NOTE DEPOSITED WITH 
STATE AS SECURITY. 


A receiver of an indemnity company, which put up with the com- 
missioner of insurance an accommodation note as part of the security re- 
quired by Rev. St. §§ 3098, 3099, for the benefit of policy holders, such 
note having been delivered to the receiver under order of court, may 
sue on such note, where the court has ordered him to keep the securities 
received from the commissioner in a separate fund, to be disposed of only 
upon order of court, if for no other reason than to escape the statute of lim- 
itations; and the fact that the note was for accommodation is no defense 
in such a suit. 


(For other cases, see Insurance, Dec. Dig. § 50.) 


Department 2. 


Error to District Court, Routt County; John I. Mullins, Judge. 


Suit by Hal D. Van Gilder, as receiver of the German-American In- 
demnity Company, insolvent, against Charles A. Parker, Judgment for 
defendant, and plaintiff brings error. Reversed, with directions. 


D. J. Davies, of Denver, for plaintiff in error. 
L. J. Stark, of Denver, for defendant in error. 
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PLANTER’S LUMBER CO. v FRANKFORT MARINE, ACCIDENT 
& PLATE GLASS INS. CO. 


= (No. 22544) 


(Supreme Court of Louisiana. Feb. 2, 1920. On Rehearing 
Nov. 3, 1920.) 


86 Southern Reporter, 472. 


(Syllabus by Editorial Staff.) 


1. INSURANCE—PREVIOUS EMPLOYMENT OF BOY UNDER. 14 
DOES NOT PREVENT RECOVERY ON LIABILITY POLICY. 
Though Act No. 301 of 1908 forbids the employment of minors under 

14 and an employer's liability policy declared the insured should not be 

liable on account of accidents suffered by any child employed contrary to 

law as to age or by any child under the age of 14, the insurer cannot 
escape liability on account of an accident suffered by a child over 14 be- 
cause the child had been previously employed by the insured before he 

reached the age of 14. 

(For other cases, see Insurance, Dec. Dig. § 437.) 


2. INSURANCE — EMPLOYER’S OFFENSE IN NOT OBTAINING 
CERTIFICATE OF AGE OF MINOR EMPLOYEES DOES NOT 
PREVENT RECOVERY ON EMPLOYER’S LIABILITY POL- 
ICY 


Though an employer’s liability policy declared that the insurer should 
not be liable on account of injury or death of any child employed con- 
trary to law as to age or to any child under the age of 14, where the age 
was not restricted by statute, the insurer cannot escape liability on account 
of the death of a child over 14 because the employer failed to comply 
with Act No. 301 of 1908, § 6, making it an offense to employ a child 
over 14 until a certificate of age is secured, etc., and requiring the posting 
of a list of employees under a term, those provisions being regulatory 
and for the benefit of the factory inspectors having the duty of inspection, 
while the restriction in the policy has reference to employment contrary 
to law as to age. 


(For other cases, see Insurance, Dec. Dig. § 437.) 
Monroe, C. J., dissenting. 


Appeal from Nineteenth Judicial District Court, Parish of Iberia; 
James Simon, Judge. 

Action by the Planters’ Lumber Company against the Frankfort 
Marine, Accident & Plate Glass Insurance Company. From a judgment 
for defendant, plaintiff appeals. Judgment annulled, and judgment ren- 
dered for plaintiff. 


Burke & Smith, of New Iberia, for appellant. 
Beauregard & Wright, of New Orleans, and Weeks & Weeks, of New 
Iberia, for appellee. 


O’NrELL, J. Plaintiff appeals from a judgment rejecting appellant’s 
demand and dismissing the suit for indemnity on a policy of insurance. 

The policy contract was to indemnify the assured for loss or ex- 
pense arising or resulting from claims for damages for personal injury 
or death of any employee in the sawmill of the assured, by reason of 
negligence. 
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While the policy was in force, an employee named McKinley Thomas 
was accidentally killed in the operation of a dangerous and defective 
machine. The boy’s parents brought suit, and recovered $5,000. damages 
for the negligence of the defendant, plaintiff in this suit. See Thomas 
v. Planters’ Lumber Co., 137 La. 910, 69 South. 742. 

The insurance company was promptly notified of the filing of the 
suit for damages, but, denying liability in the premises, refused to aid 
in the defense. Having paid the judgment, with interest and costs, the 
Planters’ Lumber Company brought this suit for indemnity. The court 
costs, attorney’s fee, and other expenses of the litigation amounted to 
$1,117.70, all of which items of expense are covered by the policy of in- 
surance, unless the defense urged in this suit is well founded. 

The defense or contention is that the boy, McKinley Thomas, was 
“employed by the assured contrary to law as to age,” and that the insur- 
ance company is therefore exempt from liability, under the following sti- 
pulation in the policy, viz.: 


“The company shall not be liable under this policy on account of any 
injury or death * * * suffered or caused by any person, young person 
or child employed by the assured contrary to law as to age or suffered 
or caused by any child under the age of fourteen years where the age 
of employment is not restricted by statute.” 


[1] The boy had been employed by the assured before he was 14 
years of age. His employment was by the day. He was out of employ- 
ment for several weeks before the fatal accident, having injured his arm 
in a wrestling match with another boy. He was again employed, by the 
day, 15 days after he had arrived at the age of 14 years, and was killed 
on the fourth day of the last employment. 

The proof being that the boy was beyond 14 years of age when last 
employed by the assured, the district court held that the employment was 
not contrary to law in that respect, or violative of the alternative con- 
dition of the policy, exempting the insurance company from liability on 
account of injury or death of a child “under the age of fourteen years.” 

Our opinion is that the ruling was correct. In fact, no argument is 
advanced by counsel for the insurance company in support of the proposi- 
tion that the insurer should be exempt from liability by reason of the 
fact that the boy was under the age of 14 years when first employed by 
the assured, and notwithstanding he was over the age of 14 when the ac- 
cident occurred. 

In the first section of the’ law regulating the employment of children, 
Act No. 301 of 1908, p. 453, it is made a penal offense to employ a child 
under the age of 14 years to work in any factory or mill. The employ- 
ment of the child before he was 14 years of age was therefore “contrary 
to law as to age,” and the insurance company would not have been liable 
under the policy if the accident had happened before the boy was 14 
years of age. But the stipulation in the policy, exempting the insurer 
from liability on account of injury or death of any child employed by 
the assured contrary to law as to age, refers to the employee’s age at the 
time of the accident causing injury or death. The alternative stipulation, 
which applies only “where the age of employment is not restricted by 
statute,” very plainly refers only to the age of the child at the time of his 
suffering or causing the injury or death, viz.: 


“The company shall not be liable under this policy on account of any 
injury or death * * * suffered or caused by any child under the age 
of fourteen years where the age of employment is not restricted by sta- 
tute.” 

The primary condition, applying where the age of employment is re- 
stricted by statute, being in the same sentence with the alternative con- 
dition that applies “where the age of employment is not restricted by sta- 
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tute,” must also refer only to the age of the child at the time of his 
suffering or causing the injury or death. The context of the sentence 
leaves no doubt that the expression “contrary to law as to age” means 
“under the age of employment restricted by statute.” For it is certain 
that, in the absence of the statute fixing the minimum age of employment 
at 14 years, the fact that the boy was “under the age of fourteen years” 
when first employed by the assured would not bring the case within the 
alternative condition: 


“The company shall not be liable under this policy on account of any 
injury or death * * * suffered or caused by any child under the age 
of fourteen years when the age of employment is not restricted by sta- 
tute.” 


The reason is that the injury or death was not “suffered or caused 
by a child under the age of fourteen years.” We see no reason for mak- 
ing a distinction between the meaning of the primary and of the altefna- 
tive condition of the policy, where. under either condition, the minimum 
age of employment is the same, 14 years. To construe the exemption 
clause as contended by counsel for the insurance company would lead to 
the unreasonable conclusion that the insurance company would be ex- 
empt from liability in this case, because the boy was originally “employ- 
ed by the assured contrary to law as to age,” even if the boy had arrived 
at the age of majority when he was killed. 

[2] Counsel for the insurance company do not rely so much upon the 
defense rejected by the district court, that the boy was under the age of 
14 years when first employed, as upon the defense sustained by the dis- 
trict court: i. e., that the boy was, at the time of the accident, “employed 
by the assured ‘contrary to law as to age,” in two other respects, viz.: 
(1) That the assured had not procured a certificate of the boy’s age; and 
(2) had not posted in the mill a list containing the name, age, and place 
of residence of every employee under the age of 18 years. 

Section 6 of Act No 301 of 1908 makes it a penal offense to employ in 
any mill or factory a child over the age of 14 years until an age certifi- 
cate (as described in the statute) is produced and filed at the place of 
employment, or without immediately notifying the factory inspector and 
thereafter procuring the age certificate from the child within five days 
from the date of employment. 

The same section of the statute requires, under penalty of fine or im- 
prisonment, that every employer of five or more children under the age 
of 18 and over the age of 14 years, in any mill or factory, shall post and 
keep posted, in a conspicuous place in every room where such help is em- 
ployed or permitted to work, a list containing the name, age, and resi- 
dence of every employee under the age of 18 years. It is admitted that 
more than five boys under the age of 18 years and over the age of 14 
years were employed in appellant’s sawmill. 

In view of the fact that the death of McKinley Thomas occurred on 
the fourth day of his last employment, we doubt that appellant was then 
guilty of a violation of the law requiring that an age certificate should be 
procured within 5 days from the date of employment. The violation of 
the law was the failure of the assured to notify the factory inspector im- 
mediately of the employment of the child. Conceding, too, that appel- 
lant’s having failed to demand an age certificate of the boy was a violation 
of the statute, it did not concern the insurance company, or affect the com- 
pany’s risk, whether the boy was employed with or without an age certif- 
icate, the important fact being that he was not under 14 years of age at 
the time of the accident. Nor did it concern the insurance company, or 
affect the company’s risk, that the assured neglected to post in the sawmill 
a list of the employees under the age of 18 years. The manifest purpose 
—and only purpose—of requiring the posting of a list of the employees 
under the age of 18 years is to facilitate the work of the factory inspec- 
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tors, whose duty it is (under section 3 of the statute) to visit and inspect 
factories “at all reasonable times and as. often as possible,” and file in 
court a complaint of any violation of the law. 


Each and every one of the 5 or more employees under the age of 18 
years, working in the mill without a list of their names, ages, and places 
of residence being conspicuously posted, was, like the child from whom 
the assured had neglected to procure an age certificate, in a sense, “em- 
ployed by the assured contrary to law as to age.” But such employment 
was not violative of the policy contract; because the contract did not con- 
tain a warranty against any and all violations of the child labor law. For 
that reason, the doctrine, relied upon the appellee, that any breach of war- 
ranty annuls a contract of insurance, is not pertinent to this case. 


To hold that’ the stipulation, “the company shall not be liable under 
this policy on accounut of any injury or death suffered or caused by any 
person, young person or child employed by the assured contrary to law 
as to age,” was intended as a warranty that the assured would obey every 
provision of the child labor laws, would result in an unreasonable con- 
clusion. It would mean that the insurance company might evade liability 
by showing that the list of names of the employees under 18 years of age 
was not an accurate list, or that the posting of the list was omitted from 
one of the rooms where such employees worked, or that the place of post- 
ing the list was not conspicuous. And there are many other provisions 
of the statute, a violation of which might be invoked as a defense to a 
suit upon the policy. For example, section 14 of the statute requires, 
under penalty of fine or imprisonment, or of both fine and imprison- 
ment, that every proprietor of a mill or factory where two or more child- 
ren are employed shall furnish the employees a sanitary dressing room 
and lavatory, and a sanitary toilet for every 25 employees; and section 
15 requires, under penalty of fine or imprisonment, or of both fine and 
imprisonment, that every mill or factory where children are employed 
shall be painted or limewashed when deemed necessary and so ordered 
by the health authorities. Would the insurance company contend, if the 
assured had neglected to provide a dressing room or lavatory, or the sani- 
tary toilet for every 25 employees, or had disobeyed an order of the 
health authorities to paint or limewash the sawmill, that the company was 
thereby relieved from liability for an accidental injury or death of a 
child, merely because the employee, being a child, was “employed by 
the assured contrary to law as to age”? The further we investigate, the 
more firmly are we convinced that the expression in the policy, “contrary 
to law as to age,” means “under the age of employment restricted by 
statute,” which in this case means under the age of 14 years—the same as 
“where the age of employment is not restricted by statute.” 


Counsel for the insurance company cite the decision in Alexander v. 
Standard Oil Co., 140 La. 54, 72 South. 806, where the defendant employer 
was declared negligent for failing to demand an age certificate in employ- 
ing a child. The child who suffered the injury in that case was under the 
age of 14 years, though he was apparently several years older, and pre- 
tended that he was 16. And it was the fact that the child, employed in 
a dangerous occupation, was under the age of 14 years, that rendered the 
employer liable in damages for the injury suffered by the child. The 
failure of the employer to demand an age certificate of the ch‘ld in that 
case, was pointed out as statutory negligence, in answer to the showing 
that the employer had believed, in good faith, that the child was over the 
age of 14 years. The parents of McKinley Thomas, however, did not in 
the su‘t in which they recovered damages for his death, plead violation of 
the child labor law, nor was the statute referred to in including the case. 
Of course, the employer was negligent in failing to demand of the child 
the age certificate required by law. But that was not the negligence for 
which the employer was held liable for damages for the death of the 
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boy. By the terms of the policy sued on, the insurance company has 
agreed “to indemnify * * * the assured against loss or expense arising 
or resulting from claims upon the assured for damages on account of 
bodily injuries or death by reason of negligence.” 

Our conclusion is that the insurance company is not exempt from lia- 
bility by the exclusion clause invoked as a defense to this suit. 

The judgment appealed from is annulled, and it is now ordered, 
adjudged, and decreed that the plaintiff Planters’ Lumber Company, re- 
cover of and from the defendant, Frankfort Marine, Accident & Plate 
Glass Insurance Company, now called the Frankfort General Insurance 
Company, the sum of $6,117.70, with interest at 5 per cent. per annum 
on $5,000 from the 29th of June, 1915, and on $1,117.70 from the 3d of 
July, 1916; and that the defendant pay the costs of this suit. 

Dawkins, J., concurs in the decree. 


On Rehearing. 


Provosty, J. On reconsideration of this case the court has concluded 
to adhere to the views expressed in the opinion heretofore handed down 
herein. 

The decree heretofore handed down herein, and from which a re- 


hearing was granted, is therefore reinstated and made the judgmnt of 
the court. 


Monrog, C. J. (dissenting). The rehearing was granted in this case 
for the further consideration of the question whether the boy, McKinley 
Thomas, was employed by plaintiff “contrary to law as to age,” within 
the meaning of a certain “exclusion” condition in the policy of insurance 
upon which the action is brought. The statute under which that question 
is to be determined is Act 301 of 1908, p. 453. The title reads: 


“An act to regulate the employment of children, young persons and 
women, in this state; to provide for the issuance of age certificates; to 
provide necessary regulations for sanitary conditions and mechanical de- 
vices in mills, factories, mines and packing houses, manufacturing es- 
tablishments, workshops, laundries, millinery or dressmaking stores, 
* * * in which more than five persons are employed, or in any theater, 
concert hall, or in or about any place of amusement where intoxicating 
liquors are made or sold, * * * or in any other occupation, not here- 
in enumerated which may be deemed unhealthful or dangerous. * * * ” 


Section 1 declares that it shall be unlawful for any person, corpora- 
tion, etc., to require, suffer, or employ any child, under the age of 14 
years, to work in any mill, etc., in which more than five persons are em- 
ployed (agricultural and domestic industries excepted). 

Section 2 provides that an inspector (appointed by competent author- 
ity) may issue (or approve) an age certificate for a minor over 14 and un- 
der 16 years of age, seeking employment; that every person issuing or 
approving such certificates shall keep a record thereof and forward a 
duplicate to the state factory inspector; that such certificate may be can- 
celed, if obtained by fraud or misrepresentation, and the person so obtain- 
ing it punished as for a misdemeanor; that, in such case, the inspector 
shall give notice to the employer, who shall, at once, discharge the minor ; 
that an age certificate shall not be approved unless satisfactory evidence 
is furnished, by a certificate of birth or baptism, the register of birth by 
an officer designated to keep such registry, or by the records of the public 
or parochial school, attended by the child, showing it to be of the age 
stated in the certificate, or by a certified copy of a passport from the 
commissioner of immigration: 

“Provided, that, in cases where the above proof is not obtainable, the 
parent, guardian or custodian of the child shall make an oath * * * 
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as to the age of the child, and the * * * inspector * * * or that 
court may issue to such child an age certificate as sworn to. A duplicate 
* * * shall be * * * forwarded to the office of the state factory 
inspector. * * *” 


Section 3 provides for the enforcement of the foregoing require- 
ments— 


“by district attorneys, at the instance of inspectors or other officers men- 
tioned.” 


Section 6: 


“x * * That every person * * * employing, or permitting, or 
suffering five or more children under the age of 18 * * * and over 
the age of 14, in all places * * * enumerated * * * shall post and 
keep posted in a conspicuous place in every room in which’ such help is 

* * suffered to work, a list containing the name, age and place of 
residence of every person under the age of 18 years * * * suffered to 
work in such room, and it shall be unlawful for any person * * * to 
* * * employ in any mill * * * in which more than five persons 
are employed, * * * of in any other occupation not herein enumerat- 
ed, which may be deemed unhealthful or dangerous, any child over the age 
of 14 years, until an age certificate, approved as hereinabove provided, 
has been produced and placed on file in any such establishment: * * * 
Provided, further, however, that, immediately upon the employment of 
any child in any of the places enumerated in this act, the manager * * * 
or agent shall notify, in writing, the Factory Inspector of the employment 
of said child in the event the proper age certificate is not filed, but such 
establishment, or place of employment must procure from said child, 
within five days from employment, the age certificate provided for in the 
act. Any violation of this section shall be punishable by a fine * * * 
or by imprisonment * * * or both at the discretion of the court.” 


The policy used on, after expressing upon its face, the consideration 
and general obligations of the contract, reads: 

“Subject to the following conditions: 

“Limits of Indemnity. A. * * * 

“Exclusion: B. The company shall not be liable for any injury or 
death: (a) * * * (b) Suffered or caused by any person, young person, or 
child employed by assured contrary to law as to age, or suffered or caused 
by any child under the age of 14 years, where the. age of employment is not 
restricted by statute.” 


, 


I find no reason for changing the opinion, heretofore concurred in, 
that the concluding language of the quoted condition excludes liability for 
injury to, or death of, any child under 14 years of age, but is inapplicable 
in the case of an injury suffered after that age has been reached, and that 
the fact that the child may at some previous time have been employed be- 
fore reaching the age 14 years, and hence contrary to law, has no bear- 
ing upon the question. The contract by hich a child under 14 years of 
age is employed, and the subsequent employment under that contract, so 
long as the age disability continues, are equally prohibited, and they alike 
pass beyond the reach of prohibition, which ceases to be applicable with the 
cessation of the disability. 

The question upon which the rehearing was granted involves the two 
matters for inquiry, to wit: (1) Were the alleged omissions relied on 
by defendant contrary to law? (2) Were they “contrary to law as to 
age,” within the meaning of the “exclusion” condition of the contract 
sued on? 

1. It was shown on the trial that no lists of names of plaintiff’s em- 
ployees were posted in or about its mill. The law (section 6) declares: 
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“That every person, firm or corporation * * * empoying or permitting 
or suffering to work five or more children under the age of 18 years and 
over the age of 14, in all places * * * enumerated in section 1, shall post, 
and keep posted in a conspicuous place, in every room in which such help 
is employed, * * * a list containing the names * * * of every person under 
the age of 18 years, employed * * * in such room,” etc. 

The words “such help” might, perhaps, be construed to apply to the 
“five or more children”. to which they refer in the aggregate, and the 
words “such room” to apply only to a room in which five or more chil- 
dren are employed, and according to that construction the omission to post 
the lists would not be contrary to the law, unless it were shown that plain- 
tiff employed five or more of the minors in the same room, or in each of 
several such rooms. The purpose of the statute, however, is to protect 
the minors individually, and not, especially, in groups of five, that number 
having been fixed upon, as I take it, merely because the lawmakers deemed 
it unnecessary to apply the statute to cases in which fewer minors are em- 
ployed; and my conclus:on is that in every instance where as many as five 
are employed in the whole of an establishment, the requirement means that 
a list o their names, residences, etc., as specified in the statute, shall be 
posted in every room in which they, or any of them, are employed. | 

2. Section 6, as will be seen, contains also certain requirments in re- 
gards to age certificates ; but construing together its different provisions on 
that subject and considering that the others are followed by the proviso 
constituting the Jast clause of the section, I conclude that it operates to con- 
trol the others, and inasmuch as it grants to the employer a delay of five 
days, from the date of the employment of the minor, within which to 
obtain the certificate, and the minor in this instance sustained the injury of 
which he died upon the fourth day after that date, I am of opinion that 
the employer cannot be held to have been in default in the matter, |The 
proviso, however, begins as follows: 


“Provided, further, that, immediately upon the employment of any 
child in any of the places enumerated in this act, the manager, superinten- 
dent, owner or agent shall notify, in wr:ting, the Factory Inspector. of 
the employment of said child, in the event a proper age certificate has 
not been filed.” 


And there is no qualification of that requirement and no pretense that 
it was complied with. I am therefore of opinion that, in that respect, as 
in respect to the posting of the lists, the omission of the plaintiff was con- 
trary to law. 

3. The word employed” may be used to convey the idea of the con- 
tract whereby one person has engaged his services to another, or to mean 
the relation which the person who thus engages his services thereafter 
bears to him who has engaged them. The statute here in gestion uses the 
word in both senses; and it is evident that, if the relation between em- 
ployee and employer ended, instead of beginning, with the contract where- 
by the one is employed by the other, it would be wasted legislation. It 
plainly appears, however, that the purpose of the statute is to protect 
three classes of individuals who are thought to require the protection of 
the law, regardless of the contracts of employment into which they may be 
willing to enter, by prescribing certain conditions with respect thereto 
and more particularly with respect to the manner of their execution by the 
other contracting parties. The classes referred to are children, young 
persons, and women. The title statute reads in part: 


“An act to regulate the employment of children, young persons and 
women in this state: to provide for the issuance of age certificates,” etc. 


The sole purpose, as it appears to me, of the provision in regard to 
the posting of the lists and the obtention of the age certificates, is to in- 
sure the observance of the prohibition against the employment of children 
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under 14 years of age upon any conditions, and of children under 18 years 
of age save upon the condtions prescribed by the statute, and to that end 
to provide facilities which render evasions of the prohibition readily dis- 
coverable. These provisions are, in terms, predicated upon the ages of 
the children to whom they refer, and to no other quality or attribute, and 
I conclude that a child employed (in either of the senses in which that 
word may be used) in contravention thereof is employed contrary to law 
as to age, within the meaning of the “exclusion” stipulation of the contract 
sued on, and hence that the claim here set up is excluded from those for 
which defendant is bound, and there can be no recovery. 

I may remark that the cases of Darsam v. Kohlman, 123 La. 171, 48 
South. 781, 20 L. R. A. (N. S.) 881, and Alexander v. Standard Oil Co., 
140 La. 54, 72 South, 806, to which some reference has been made, were 
governed by the law of master and servant, which is quite different from 
that which is applicable in a suit on a specific contract, and depends for its 
decision upon the terms of the contract. 

For the reasons thus assigned, I respectfully dissent from the opinion 
and decree herein handed down. 
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3. INSURANCE—LIABILITY INSURER, BY DEFENDING SUIT 
AGAINST INSURED HELD ESTOPPED FROM DENYING 
LIABILITY. 

Where insured warned insurer that it would be held to the terms of 
its liability policy, notwithstanding release executed by president of in- 
sured corporation in settlement of his personal injury suit against driver 
of automobile with which he, in insured’s automobile, had collided, that 
insured would insist upon insurer’s defendng suits by occupants of such 
other automobile, and that insured would not accept insurer’s proposition 
to defend the suits without waiver of or prejudice to insurer’s right to dis- 
claim liability, the insurer by remaining in and continuing to defend such 
a suit against insured was estopped, after judgment had been rendered 
against insured, from disclaiming liability on policy by reason of such 
release. 

(For other cases, see Insurace, Dec. Dig. § 388[5].) 


John M. Kellog, P. J. dissenting. 


















Appeal from Trial Term, Albany County. 

Action by the Utterback-Gleason Company against the Standard Ac- 
cident Insurance Company of Detroit, Mich., on an insurance contract 
insuring plaintiff against damages for bodily injuries. From a judg- 
ment of plaintiff (179 N. Y. Supp., 836), and from each and every decision 
and order made befire or after entry of judgment, defendant appeals. 
Affirmed. 
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Henry T. Kellogg, and Kiley, JJ. 
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Niele F. Towner, of Albany, for appellant. 
Rosendale, Hessberg, Dugan & Haines, of Albany (P. C. Dugan, of 
Albany, of counsel), for respondent. 


Kiey, J. The paintiff in this action has its principal place of 
business at Bangor, Penobscot county, state of Maine. It is a corpora- 
tion organized and existing under the laws of that state. Defendant is 
an accident insurance company organized and existing under the laws 
of the state of Michigan. Both corporations are authorized to do busi- 
ness in this state. John G, Utterback was president of the plaintiff, 
and resided at Bangor, Me. Edward E. Piper, it may be inferred 
from the evidence lived in Penobscot county, Me. Pearl G. Willey 
and Caroline T. Willey resided at Camden, in Knox county, Me. It 
is necessary to keep in mind, in the consideration of the evidence in 
this case, the distinct personalities of Pearl G. and Caroline T. Willey. 
On the 8th day of July, 1916, the plaintiff in the course of its business 
was operating an automobile on the highway between the town of 
Hampden and the city of Bangor, Me. The president. John G. Utter- 
back, was driving, with one Edward E. Piper as passenger. At the 
same time and at the same place the said Pearl Willey, with his 
wife, Caroline T. Willey, and others, was driving his automobile. 
These automobiles collided; both drivers and Caroline T. Willey 
and Edward E. Piper were injured; plaintiffs car was injured 
The plaintiff herein was insured, against damage resulting in bodily 
injury, by this defendant; Pearl G. Willey was insured, against dam- 
ages resulting from injury, by the Employers’ Liability Assurance Cor- 
poration. 

Thereafter the said John G. Utterback and the said Edward E. 
Piper, claiming that the said Pearl G. Willey was negligent and the 
said negligence was responsible for the collision, brought separate 
actions against the said Willey for damages. In the month of August, 
1916, Pearl G. Willey, his wife, Caroline T. Willey, and George Wil- 
cox, brought actions against this plaintiff in Knox county, Me. claim- 
ing that the automobile owned and operated by the plaintiff in its busi- 
ness, on the day of the accident, was negligently run and operated 
and was the cause of the collision. The record shows, and no question 
is raised, that the defendant within a reasonable time thereafter was 
notified and hired an attorney to defend the action. On January 5, 1917, 
John G. Utterback, Edward E. Piper, and the respondent herein 
settled with Pearl G. Willey and his insurance carrier for any damage 
which they and each of them received by reason of the collission of 
Pearl G. Willey’s car with the car of his plaintiff. Such settlement 
was evidenced by a release in writing by said plaintiff and claimants 
in their actions and claim against the said Pearl G. Willey. Said re- 
lease recognized a substantial sum or sums passing to the plaintiffs and 
claimant for damages against the said Pearl G. Willey. It was therein 
provided as follows: 


“It is mutually agreed and understood, by and between the parties 
hereto that the said Piper, Utterback, and Utterback-Gleason Company, 
shall and do hereby accept said sums in full settlement of all claims as 
aforesaid, absolutely without prejudice to the question of fact as to 
who was liable for the aforesaid accident, and absolutely without prejudice 
in any way to any suits already brought, or to be brought by said Willey, 
or the said passengers in the Willey car, at the time of the accident, or 
others interested against said Utterback-Gleason Company, Utterback, or 
any others against whom suit or suits may be brought as the result of said 
collision. This settlement and agreement is made on the distinct under- 
standing that the liability of said Utterback, or Utterback-Gleason Com- 
pany, shall be in all respects as if these settlements were never made, and 
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said settlements shall in no way be used to defeat any suits that may be 
brought by said Willey or his passengers as aforesaid against said Utter- 
back or Utterback-Gleason Company, or others, or to defeat suits already 
brought.” 

The attorney of the plaintiff and this respondent in this settlement 
was the same attorney theretofore employed by this appellant to 
defend the action brought against this plaintiff and respondent by 
Caroline T. Willey. In April, 1917, the case of Caroline T. Willey 
against this plaintiff, respondent, as defendant, was tried, and she re- 
covered a judgment for $2.637,77. The attorney of the defendant, 
appellant herein, defended the action against this plaintiff, respondent 
herein. The attorney for the defendant, appellant herein, and who, 
on the retainer of this appellant, defended the case of Caroline T. Wil- 
ley against this respondent, was Donald F. Snow, of Bangor, Me. 
He says that he mentioned the fact of this settlement soon after it was 
made in a letter, but the letter could not be or was not produced: but a 
letter of date of February 24, 1917, was produced. written by Snow to 
the appellant as a report of the condition of the case against the re 
spondent. He mentioned the fact that they were ready to try the 
case settled on January 5th, and that then they were going to take 
the witnesses and start immediately for Rockland, county seat of Knox 
county, to try the Caroline T. Willey Case, when the case there was 
settled, telling how, and that coupled with the offer was the provision 
that the Knox county cases should be continued until the April, 1917, 
term, and that he expected a proposition for settlement of the Caroline 
T. Willey case. He sent a copy of the release with his letter. On 
February 27, 1917, Mr. M. C. Yerks, of the appellant’s liability claim 
department, wrote a letter to their attorney, Mr. Snow, in which he 
says the insurance carrier cannot be deprived of the right to use the 
release as a defense, and advises the plea should be amended to that 
effect, and adds: 

“It is of course,, assured’s privilege. to settle his own suits, it is our 
absolute right to avail ourselves of such a release as a defense.” 

Shortly after the writing of this letter’ appellant went to Maine and 
retained George H. Morse, an attorney of that state, to take charge of 
the defense of the Caroline T. Willey action. but continued Mr. Snow 
in the case. It develops in the evidence of Mr. Morse, given upon this 
trial, that he discussed with representative of the appellant the com- 
petency of the release as a defense in the Caroline T. Willey Case, and 
examined the law of the state of Maine bearing upon that proposition, 
and he refused to ask a question that he did not deem admissible; still 
he was continued in the case. It will be noted that this conversation 
took place late in February or the first days in March, 1917. This 
trial was had the following mionth (April), with the result as above 
stated. On May 22, 1917, a month and more after the case was tried 
by appellant’s attorney, it sent a letter to this respondent, disclaim- 
ing liability because of the release and stipulation, but says it will 
continue to defend the suit’ and take an appeal from the judgment, 
without waiver of its right to disclaim liability, etc. The respondent, 
on May 29, 1917, replied to that letter, saying it had not violated any 
provision of the policy, and continued: 

“Not admitting, therefore, that we have in any way violated the con- 
ditions of the policy, we will not accept your proposition to defend the 
suits without waiver of or prejudice to your right to disclaim liability. 
On the contrary, we insist upon the terms of the policy; shall expect you, 
not only to defend he suits, but to pay any judgments which may be 
rendered.” 

On June 1, 1917, the appellant herein, in reply to the last letter, 
wrote another to the respondent, acknowledging the receipt of letter of 


‘ 
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May 29, and practically repeated its former threat to abandon the 
case. To that the respondent did not reply. Appellant contends that 
its failure to further object was consent that appellant continue its 
attorneys in the cases. Respondent had stated its position once, in 
language that admits of no criticism of ambiguity. It was not called 
upon to do so again. The judgment was appealed from, and resulted 
in affirmance, which was entered about January 9, 1918. Plaintiff, 
respondent here, paid it, and demanded repayment of the amount from 
appellant, which payment was refused. The action followed, which 
resulted in the judgment appealed from here. 

The action was tried before the court without a Jury. There is 
really but one main ground upon which the appellate court is asked 
to reverse this judgment, viz. that Plaintiff respondent violated its 
contract of insurance with the defendant appellant, in that there was 
a conspiracy between its attorney, who was also respondent’s attorney, 
and the attorneys of Pearl G. Willey, when the suits brought against 
said Willey by this plaintiff respondent and others were settled. If 
that claim could be established, all other claims made by the appellant 
would come within it; if it cannot be established, then the potency of 
all other claims fall with it. 

In taking up the consideration of this question, as before observed, 
it is necessary to keep in mind the distinction between Pearl G. Willey 
and Caroline T. Willey, his wife. The actions settled were against 
Pearl G., who was insured by the Employers’ Liability Assurance Cor- 
poration. Caroline T. Willey was the plaintiff in the action against 
respondent, upon the judgment in whichc the liability of appellant is 
predicated. The release for the damage satisfied in that instrument 
in no way involved the appellant here, so far as any responsbility was 
concerned; that is admitted in the Jegal evidence of defendant appel- 
lant upon the trial of his action. Did it otherwise involve this in- 
surance company? The position taken in opposition to the payment 
of this judgmemnt, and in answer to the foregoing question, is that its 
attorney, who was also attorney for respondent, conspired with the 
attorney and counsel representing Pearl G. Willey, to suppress or prevent 
the use of this release as evidence on the part of the defense of 
the action brought by Caroline T. Willey. To determine the potency 
of the release as evidence, we must examine the release itself; loose 
talk between the carrier and the assured and the attorney for each 
before this action was tried, as to what advantage would be gained 
by trying one case before the other, is of no probative value. If there 
is any vice ,it must be looked for and found in the written instrument 
designated as a “release.” We find, as the first prohibitive statement 
in said release, after stating the said several sums shall be in full of all 
claims, the following: 

“Absolutely without prejudice to the question of fact as to who was 
liable for the aforesaid accident.” 


Both and all actions were based upon the alleged negligence of the 
parties. Who was the real offender? was the question reserved for 
determination in this action. The folfowing statements, contained in 
the one paragraph, revert back to the proposition reserved, viz.: 
Who was negligent It states that the release shall not be used to de- 
feat the claims had against this respondent. Those were claims based 
upon negligence. In other words, the force of the release was to the 
effect that, when Pearl G. Willey purchased his peace, he stipulated 
that it should not foreclose evidence on the part of either, necessary to 
try out and reach a determination of the main and basic question’ in the 
case, of which of the parties was negligent. That question was fully 
tried, and the only complaint seems to be that attorneys acting for 
appellant did not put in evidence this release, or attempt to do so, so, 
as to get it before the jury— not as a defense, but for the effect it would 
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LIFE. 


COMMONWEALTH LIFE INS. CO. OF LOUISVILLE, KY., v. ROY. 
(Div. 654.) 


(Court of Appeals of Alabama, April 20, 1920. Rehearing Denied 
May 12, 1920) 


86 Southern Reporter, 520. 


1, INSURANCE—COMPLAINT HELD SUFFICIENT TO PRE- 
SENT ISSUES INVOLVING WAR RISK RIDER AND NON- 
PAYMENT OF EXTRA PREMIUM. 

Complaint on life policy, to which a war risk rider requiring extra 
premium was attached, averring that at the time of the death of insured 
the policy was in force and effect, in connection with other allegations, 
held sufficient to present the issues as to whether the insurer was li- 
able, despite nonpayment of the extra premium, on account of such action 
by the beneficiary having been induced by the insurer’s superintendent. 


(For other cases, see Insurance, Dec. Dig. § 639.) 


2. INSURANCE—REPLICATION SETTING UP WAIVER GOOD 

AS AGAINST DEMURRER. 

In an action on a life policy to which was attached a war risk rider, 
requiring payment of extra premium, replication, setting up a state of 
facts constituting a good reply to the insurer’s pleas, alleging nonpayment 
of such premiums, by averring a waiver and postponement of the pay- 
ment by the insurer’s superintendent acting within the scope of his em- 
ployment and under authority, was good as against demurrer. 


( For other cases, see Insurance, Dec. Dig. § 641[2].) 


3. INSURANCE—SUPERINTENDENT AUTHORIZED TO WAIVE 
REQUIREMENT OF EXTRA WAR RISK PREMIUM 
A life insurer’s superintendent had authority to waive and postpone 
payment of an extra war risk premium required by a rider by representing 
to = beneficiary that payment of such extra premiums would not be re- 
quired. 


(For other cases, see Insurance, Dec. Dig. § 375[2].) 


5. INSURANCE—TESTIMONY OF PLAINTIFF AS TO WHAT 
SUPERINTENDENT OF DEFENDANT INSURER SAID 
ABOUT PAYMENT OF EXTRA WAR RISK PREMIUM AD- 
MISSIBLE. 

In an action on a life policy defended on the ground of nonpayment 
of extra premium required by a war risk rider attached, defendant in- 
surer’s objection to the question propounded to plaintiff beneficiary as to 
whether, when defendant’s superintendent got the policy to attach the 
rider, or when he brought it back to her, he made any statement about 
payment of the extra premium, was properly overruled, the evidence 
being material to the issues of waiver by the superintendent of payment 
of such premium. 


(For other cases see Insurance, Dec. Dig. § 664.) 


6. INSURANCE—SUBMISSION TO JURY OF QUESTION OF 
EXTENT OF AUTHORITY OF INSURER’S SUPERINTEN- 
DENT PROPER. 

In an action on a life policy defended on the ground of nonpayment 
of an extra war risk premium required by a rider, plaintiff claiming 
Vol. LVII—1. 
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that defendant insurer’s superintendent had waived or postponed such 
payment, under the evidence it was proper to submit to the jury the ques- 
tion of the extent of the authority of such superintendent or agent. 


(For other cases see Insurance, Dec. Dig. § 668[15].) 


Appeal rom Circuit Court, Conway County; A. B. Priddy, Judge. 

Action by Mrs. Avarillar Roy against tht Commonwealth Life In- 
surance Company of Louisville, Ky. From Judgment for plaintiff, de- 
fendant appeals. Affirmed. 


Ex parte COMMONWEALTH LIFE INS. CO. OF LOUISVILLE, KY. 


COMMONWEALTH LIFE INS. CO. OF LOUISVILLE KY. v. ROY 
(6 Div. 96.) 


(Supreme Court of Alabama, June 17, 1920. Rehearing Denied 
October 21, 1920.) 


86 Southern Reporter, 522. 


1, INSURANCE— COMPLAINT, WITH AVERMENT PREMIUMS 
PAID OR TENDERED, HELD SUFFICIENT TO CHARGE 
POLICY IN FORCE AT DEATH OF INSURED. 


In an action on a life policy to which a war risk rider requiring extra 
premiums, was attached, defended for nonpayment of such premiums, 
which plaintiff in turn claimed had been waived by defendant insurer’s 
superintendent, count of the complaint, in substantial compliance with 
code form No. 12, averring that premiums had been paid or duly ten- 
dered defendant insurer, held not subject to defendant’s demurrer, rais- 
ing the question that it failed to aver that the premiums had been duly 
tendered, etc., and sufficient to charge the policy was in force at death 
of insured. 


(For other cases see Master and Servant, Dec. Dig. § 634[1].) 


2. INSURANCE—REPLICATION IN ACTION ON POLICY CON- 
TAINING WAR RISK CLAUSE SET UP WAIVER OF FOR- 
FEITURE, AND NOT OF CONDITION PRECEDENT, 


In an action on life policy to which was attached war risk rider re- 
quiring extra premiums, wherein the insurer defended for nonpayment of 
such premiums, replication of plaintiff beneficiary, setting up an exten- 
sion of time when the extra charge for. the war risk should be paid, 
i. e., waiver of forfeiture for nonpayment of such charge at the time of 
entering the service without payment, did not set up waiver of a condi- 
tion precedent essential to making the policy operative, but waiver of 
a forfeiture of the policy. 


(For other cases see Master and Servant Dec. Dig. § 641[2].) 


Certiorari to Court of Appeals. 

Petition by the Commonwealth Life Insurance Company of Louis- 
ville, Ky., for certiorari to the Court of Appeals to review its judgment 
(8% So, 520), rendered on the appeal of the insurance company, in suit 
against it by Mrs. Averillar Roy. Writ denied. 
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BANKERS’ & PLANTERS’ MUT. INS. ASS’N v. ARCHIE. (No. 193.) 
(Supreme Court of Arkansas. October 25, 1920.) 
224 Southwestern Reporter 950 


2. INSURANCE—WHETHER COMPROMISE OF LIFE POLICY 
WAS EFFECTED BY FRAUD HELD FOR JURY. 


Evidence held insufficient to take to the jury question whether de- 
fendant, insurer of a negress life, had effected compromise with her 
husband after her death by fraudulent conduct and misrepresentation on 
the part of its agent, though the husband was an illiterate negro, a fact 
which did not constitute a badge of fraud upon the offer made to and ac- 
cepted by him. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


Appeal from Circuit Court, Conway County; A. B. Priddy, Judge. 

Suit by Ed Archie against the Bankers’ & Planters’ Mutual Insurance 
Association. From judgment for plaintiff, defendant appeals. Judg- 
ment reversed, and cause of action dismissed. 


FEDERAL LIFE INS. CO. v. SAYRE (No. 10418.) 
(Appellate Court of Indiana, Division No. 1. November 23, 1920.) 
128 Northeastern Reporter, 850. 


1. INSURANCE—SURRENDER VALUE HELD TO DEPEND ON 
PAYMENT OF FULL PREMIUMS, WHETHER CALLED FOR 
OR NOT. . 


The scheduled cash surrender value of $1,051.80 at the end of the 
sixteenth year of a 20-year $2,000 life policy depended on the payment in 
full of the annual premium of $129.60 for the 16 years, although a 
premium bond, a separate instrument but part of the insurance contract, 
provided for minimum payments of only 40 per cent. of the annual 
premiums in the absence of calls by the company to meet unexpected 
losses, such provision being followed by a further provision that the com- 
pany should have a lien upon the policy “to the extent of the annual 
difference between the cash paid and the face value of this bond with 
* * * interest,” so that where the insured paid 40 per cent. of the an- 
nual premium, in the absence of call by the company for more, during 
the 16 years, he was not entitled to recover anything from the company as 
surrender value of the policy, since the remaining 60 per cent. of the 
premiums, with interest, exceeded the surrender value, and the absence 
of a call for the 60 per cent. in any one year did not relieve the policy 
from the lien therefor. 


(For other cases, see Insurance, Dec. Dig. § 369.) 
2. INSURANCE—RULE AS TO CONSTRUCTION OF CONTRACT 
IN FAVOR OF INSURED STATED. 


The rule that contract of insurance prepared by insurer will be 
construed most favorably to assured, if susceptible, of more than one 
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construction, will be applied only in cases where the contracts are so 
clearly ambiguous as to render meaning doubtful, and not where some 
ambiguity exists in particular provisions which disappears when the 
contract is considered as a whole. 

(For other cases see Insurance, Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Wabash County; Charles R. Pollard, 
Special Judge. 

Action by Warren G. Sayre against the Federal Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed, with in- 
structions. 


Chas. A, Atkinson, of Chicago, Ill, and Edw. E. Efkenbary, of 
Wabash, for appellant. : 4 
Frank O. Switzer and Walter S. Bent, both of Wabash, for appellee. 


BatMAN, J. On April 14, 1898, the Interstate Life Assurance Com- 
pany issued to appellee a policy in his life for $2,000. Said policy provid- 
ed for the payment of an annual premium of $129.60 for 20 years, or un- 
til the prior death of the assured, and for the payment at his death of 
said sum of $2,000, less any indebtedness due the company on said policy, 
to his executors, administrators, or assigns, or to such other beneficiary 
as might be designated by him, subject to the privileges and conditions 
stated on the second and third pages thereof. The second page of said 
policy contains, among other, the following: 


Privileges and Conditions. 


Paragraph 8. “If this policy shall become void by the -violation of 
any stipulation or agreement, all payments made or accepted hereon shall 
be retained by and shall belong to the company,except that, if after three 
full years’ premiums shall have been paid on this policy, it shall cease 
or become void solely by the nonpayment of any premium when due, 
the owner will be entitled, on legal surrender of this policy within 
thirty days thereafter, to one of the methods of settlement provided in 
the table upon the third page thereof at the date of surrender, as 
follows: 

“(1) Receive a paid-up life policy for the amount specified in the 
said table; or, 

“(2) Receive the amount specified in the said table as the cash 
value of this policy or * * * ” 


The third page of said policy contains a table of loans, and of sur- 
render values, in cash, extended or paid-up insurance, or additions at 
death, showing, among other things, a cash surrender value of $1,051.80 
at the end of the sixteenth year, with the following provision: 

“Any indebtedness on account of this policy outstanding at the time 
of settlement as provided by the terms of paragraph VIII of privileges 
and conditions upon the second page hereof, will correspondingly reduce 
the surrender value specified in the above table.” 

Concurrently with the issuance of said pol'cy, and as a part of the in- 
surance contract beteen the parties, appellee executed to said Interstate 
Life Assurance Company a premium bond, by which he promised to pay it 
$129.60 annually for 20 years, upon certain terms and conditions, speci- 
fied in five paragraphs, among which are the following: 

“(1) The true intent and purpose of this bond is that I hold my- 
self bound to pay for said policy of insurance, a sum of money an- 
nually, the minimum amount of which shall be forty (40%) per cent. 
thereof, twenty (20%) per cent. payable on the execution of this bond, 
and an additional twenty (20%) per cent. each six months thereafter; 





Life.] Federal Life Ins, Co. v. Sayre. 93 


the maximum amount that can be called for annually shall in no case 
exceed the face value of this bond. No amount in excess of said forty 
(40%) per cent. shall be called for by the company from the insured un- 
less to meet unexpected losses which may arise in the transaction of the 
company’s business, * * * . 

“(3) This bond will not be liable to any levy in excess of the 
twenty (20%) per cent. above stipulated, each six months, except when 
the death claims against the company are in excess of the mortuary 
funds in the hands of the company, and then only for an amount equal 
to the pro rata share of the premium bonds and other securities held 
by the company, to make good the sum necessary to pay such death 
claims. * * *, 

“(4) In order that the terms and conditions of this bond shall be 
made good, the company shall have a lien upon the policy of insurance, 
upon my life, in payment for which this bond is given, to the extent of the 
annual difference between the cash paid and the face amount of this bond, 
with four (4%) per cent. interest thereon computed in accordance with 
insurance law and mathematics. * * * ” 


After said ‘contract of insurance had been in force for some time, the 
said Interstate Life Assurance Company and appellant entered into an 
agreement whereby the latter, for a valuable consideration, assumed the 
insurance contracts of the former, including the one described: above. 
Subsequent to the execution of said agreement, appellee made default 
in the payment of his premium on said policy, and thereafter commenced 
this action to recover the cash surrender value thereof. The amended 
complaint on which the cause was tried is in a single paragraph, and, after 
setting out the facts with reference to the issuance of said policy, the 
execution of the said premium bond, and the assumption by appellant of 
the insurance contract thereby created, alleges in substance, among other 
things, that, prior to the execution of said agreement between the ap- 
pellant and said interstate Life Assurance Company, appellee paid to the 
latter 40 per cent. of the annual premium designated in said policy, in 
semiannual installments of 20 per cent. each, pursuant to the terms of 
said insurance contract; that, subsequent to the execution of said agree- 
ment he paid to appellant said semiannual installments of premium up to 
and including the year ending October 14, 1914, which premiums were re- 
ceived, accepted, and retained by it; that appellee thereby paid the 
premiums on said insurance contract for 16 full years, and the first 
semiannual installment of the premium for the seventeenth year, but 
made default in the payment of the second semiannual installment of 
premium for said seventeenth year when due; that within 30 days there- 
after, agreeable to the terms of said contract of insurance, he made de- 
mand upon appellant for the payment of $1, 051.80, being the cash value 
of said policy under the terms of said contract, and agreeable to the terms 
thereof, offered to surrender the same to appellant; that appellant refused 
to pay him said cash value, and denied any and all liability under said 
insurance contract; that at no time during the existence of said contract 
had a sum in excess of 40 per cent. of the annual premium designated 
therein been called for, or levied by appellant or said interstate Life As- 
surance Company to meet unexpected losses, nor had any unexpected loss- 
es arisen in the transaction of the business of either of them, requiring 
a levy of a sum in excess of 40 per cent. of the designated annual prem- 
ium; that he had performed all the conditions of said contract of insur- 
ance on his part to be performed, and there is now due and ow.ng to him 
from appellant the said sum of $1,051.80, with 6 per cent. interest thereon 
from October 14, 1914; that he brings said contract of insurance into 
court, and offers to surrender the same to appellant upon the payment of 
said sum. Copies of said policy, premium bond, and agreement between 
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appellant and said Interstate Life Assurance Company were made parts 
of said amended complaint as exhibits. 

Appellant filed a demurrer to said amended complaint for want of 
facts, which was overruled, and afterwards filed an answer in three 
paragraphs. The first of said paragraphs is a general denial. The 
second alleges facts, based on its interpretation of said contract of insur- 
ance, showing that the amount of premiums thereon remaining unpaid © 
was in excess of the cash surrender value specified therein. The third is 
based on the provisions of paragraph 8 of said policy, and alleges that ap- 
pellee failed to legally surrender said policy to appellant within the 30 
days specified therein. Appellee filed demurrers to each of said affirmative 
paragraphs, which were sustained. The cause was submitted to a jury 
for trial, resulting in a verdict in favor of appellee for the sum of 
$1,256.87. Appellant filed a motion for a new trial, which was over- 
ruled, and thereupon the court rendered judgment in favor of appellee. 
From this judgment appellant is prosecuting this appeal on an assign- 
ment of errors, requiring a consideration of the questions hereinafter de- 
termined. 


{1] Appellant contends that the court erred in ovérruling its de- 
murrer to the amended complaint. A determination of this conten- 
tion will turn on the construction given that part of the insurance con- 
tract in suit relating to the amount of premium to be paid thereunder. 
Appellant asserts that, by the issuance of said policy and the execution 
of said premium bond, appellee became liable for the annual premium 
specified in said policy; that 40 per cent. of such annual premium was 
to be paid absolutely, and the remaining 60 per cent. contingently, but 
that any portion of said 60 per cent. not paid on call, together with 4 per 
cent. interest thereon, should be a lien upon said policy of insurance, and 
deducted from any amount that might otherwise be due appellee upon 
settlement: that it appears from the averments of the complaint that, 
up to the time appellee made his alleged default in the payment of his 
premium, he had paid only 40 per cent. of such annual premiums, and 
therefore 60 per cent. thereof, together with 4 per cent. interest thereon, 
remains unpaid; that said amount exceeds the sum named in said policy, 
as the cash surrender value thereof at the time of such default in the pay- 
ment of premium, and hence the complaint fails to show that there 1s any- 
thing due appellee on said policy. Appellee, on the other hand, while ad- 
mitting that by the terms of said contract he was to pay 40 per cent. of the 
said annual premiums absolutely, and the remaining 60 per cent. contin- 
gently, asserts that any portion of said 60 per cent. for which a call was 
not made during any current year ceased to be even a contingent liability, 
and was not a lien on his policy as appellant contends: that, in the absence 
of a call for any portion of said 60 per cent. during any current year, 
the payment of said 40 per cent. was in full of all premiums due on said 
policy for such year. These conflicting contentions require a careful 
consideration of the insurance contract in question, in order that we 
may ascertain therefrom the meaning which the parties intended to ex- 
press thereby. 


We note that the policy provides for the payment of an annual prem- 
ium of $129.60, and nothing appears therein to indicate that anything 
less than that amount will discharge the same. If there is anything in 
the insurance contract which has that effect, it must be found in the prem- 
ium bond. The provisions therein, upon which appellee relies to support 
his contention, that he had paid the full amount he was required to pay 
for 16% years as premiums for said insurance, are found in the first and 
third paragraphs of the terms and conditions of said bond as set out 
above. Said paragraphs, when fairly construed in connection with the 
other provisions of the insurance contract, evidently mean that appellee 
was to pay 40 per cent. of said annual premium each year for 20 years 
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unconditionally, unless the policy should lapse, or be surrendered, or the 
death of the assured should occur prior to the end of such period, and 
that he should also pay such portion of the remaining 60 per cent. of 
said annual premium each year, as should be called for, to meet unex- 
pected losses arising in the transaction of the company’s business. It 
appears by the allegations of the complaint that appellee had fully paid 40 
per cent, of said annual premium each year up to the time of his alleged 
default, and that no call for the payment of any portion of the re- 
maining 60 per cent. thereof had been made. Does this fact relieve 
appellee from all liability for said 60 per cent. as he contends? 

We are clearly of the opinion that it does not. The paragraphs 
under consideration do not expressly so provide, nor are they reasonably 
susceptible of such an inference. Their obvious purpose was to relieve 
appellee from the payment of the full amount of the annual premium each 
year, unless there was an emergency arising from unexpected losses. 
They do not provide for a cancellation of the obligation to pay the re- 
maining 60 per cent. for which no call is made in a given year, or that 
liability therefor shall cease at the end of such year. True, it is pro- 
vided that “no amount in excess of said 40 per cent. shall be called for 
by the company from the insured unless to meet unexpected losses, 
which may arise in the transaction of the company’s business,” but this 
statement follows certain provisions relating to the amount of said an- 
nual premium, which should be paid yearly, and when considered in con- 
nection therewith cannot be said to be a limitation upon appellee’s li- 
ability for any portion of said 60 per cent. In fact, these paragraphs 
make no provision for either the release of appellee from such liability, or 
the manner in which he shall discharge the same. However, when we 
make further examination of said premium bond we find that it provides, 
in the fourth paragraph of its terms and conditions as set out above that— 

“The company shall have a lien upon the policy of insurance upon 
my life, in payment of which this bond is given, to the extent of the 
annual difference between the cash paid and the face amount of the 


bond, with four per cent. interest thereon, computed in accordance with 
insurance law and mathematics.” 


This provision clearly indicates that appellee’s liability for such por- 
tion of said 60 per cent. of the annual premium, as may not have been 
called for in any given year, was not to cease, but was to continue as a 
lien on said policy to be taken into account as an item of indebtedness 
at the time of settlement, as provided in the policy. Appellee, how- 
ever, contends that the provision for a lien only applies to such portions 
of said 60 per cent. for which calls are made; but in our opinion the 
language used forbids such a construction, and no provision, found else- 
where in either the policy or the bond, requires that we place the lim- 
itation thereon for which appellee contends. 

[2] Appellee, in that portion of his brief devoted to a statement of 
propositions or points, asserts that this being a contract of insurance, the 
provisions of which were prepared by the insurer, it.must receive that 
construction most favorable to the assured, if susceptible of more than 
one construction. We recognize the well-settled rule in that regard, 
as stated in the authorities cited: but its application must be limited to 
cases where the contracts are so clearly ambiguous as to render the mean- 
ing thereof doubtful, and not where some ambiguity exists in particular 
provisions, which disappears when the contract is considered as a whole. 
As said in the case of Federal Life Insurance Co. v. Kemp, 257 Fed. 265, 
168 C. C. A. 349: 

“But all contracts are to be interpreted in the light of the surround- 
ing circumstances; and while the terms of an insurance policy, framed as 
they are by the insurer, are to be construed if ambiguous, most strongly 
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against him, yet even ambiguous provisions are to be interpreted with re- 
gard to the evident purposes of the parties and the nature of the general 
undertakings of the insurer towards its policy holders, and that, too, 
whether the insurer be a mutual or a stock company. Even, therefore, 
if there were some ambiguity in the provisions of these form documents 
which constitute the contract, an interpretation which would necessarily 
result in eventually destroying the insurer and thus rendering perform- 
ance of similar obligations to other impossible should not be given to it, 


if any other reasonable construction could fairly be given to the language 
used.” 


It is obvious that the policy in the instant case, like the one in the 
case from which the above quotation is made, is based upon the crea- 
tion out of the annual premiums of a reserve fund, which with interest 
thereon will equal the face of the policy at the expiration of a given 
time, determined by certain mortality tales. The annual premium 
charged is in excess of this amount, and this excess provides for the ex- 
pense of the insurer, and losses greater than those taken into account 
when the amount of such annual premium was determined, and out of 
any balance dividends are paid and surpluses are accumulated. It is the 
reserve fund which enables an insurer to guarantee certain Joan and sur- 
render values at stated periods, and to offer on default an extension of 
the insurance for a definite period, without payment of further premiums 
The policy in this case provides for a cash surrender value of $1,056.80 
at the end of sixteenth year of its existence. This value is evidently 
based on the payment of the full amount of the annual premium named 
therein. To sustain appellee’s contention that he is entitled to said 
cash surrender value, notwithstanding he has paid only 40 per cent. of 
said annual premiums, under the provisions of the premium bond, would 
result in his receiving $196.44 more than he paid in the way of prem- 
ums, besides having the benefit of a $2,000 policy of insurance for 16% 
years, for which appellant and its predecessor would have received no 
compensation, except the interest on that portion of such premiums 
actually paid. We do not cite this as a controlling fact, since “an insur- 
ance company, like an individual, may disregard the fundamental ele- 
ments of legitimate business and by a contract agree to give its policy 
holders, or some of them, privileges which, if given to all, would in- 
evitably result in * * * insolvency; and if the contract * * * 
so provided, the folly of it would be no defense to its enforcement,” 
Federal Life Ins. Co. v. Kemp. supra. The fact cited, however very 
naturally and properly suggests a careful consideration of the entire 
contract, in order to ascertain if there is such ambiguity in said prem- 
ium bond, as to require an application of the rule for which appellee 
contends, since it is quite apparent that a line of such policies, so con- 
strued, must result eventually in serious loss, which would endanger the 
solvency of appellant, and imperil the rights of its policy holders gen- 
erally. We have made such a consideration and have reached the con- 
clusion that no ‘such ambiguity exists. 

[3] There might be some merit in such contention if the first and 
third paragraphs of the terms and conditions of said premium bond, as 
set out above, stood alone; but under the rule of construction which re- 
quires. that every sentence, and even every word of a contract, be con- 
sidered and given its proper meaning, in construing the same, we can- 
not close our eyes to the facts disclosed by othér portions of such con- 
tract, which remove any ambiguity which might otherwise exist in the 
provisions of said premium bond. Thus it appears that the annual pre- 
mium is fixed at $129.60 by the terms of the policy; that the table of 
loan and cash surrender values and of extended insurance is evidently 
based on the payment of the full amount of such premiums and not on 
40 per cent. thereof; that the premium bond first obligates appellee to 
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pay said annual premium for 20 years; that the paragraphs thereof, re- 
lating to the absolute payment of 40 per cent. and the contingent pay- 
ment of the remaining 60 per cent. of such premiums, do not expressly 
or inferentially relieve appellee from his liability for any portion of said 
premiums, but only purport to fix the amount thereof to be paid annual- 
ly; that the paragraph thereof relating to a lien on the policy expressly 
provides that such lien shall be “to the extent of the annual difference 
between the cash paid, and the face amount of this bond, with four (4%) 
per cent. interest thereon, computed in accordance with insurance law 
and mathematics,” rather than for the amount of any calls made thereon 
in pursuance of the provisions in said bond therefor. These facts are 
significant, and clearly show an absence of any ambiguity as to the mean- 
ing of the contract with reference to the payment of annual premiums 
and the right of appellant to a lien on the policy for any amount there- 
of remaining unpaid. 

By the averments of the complaint it clearly appears that the amount 
of such lien was in excess of the cash surrender value of such policy at 
the time of the alleged default in the payment of the premium, and hence 
there was nothing due appellee thereon. It follows that the court erred 
in overruling appellant’s demurrer to the amended complaint. In view 
of the conclusion we have reached, it becomes unnecessary to consider 
any of the remaining errors assigned by appellant, or the cross-errors 
assigned by appellee. 

Judgment reversed, with instructions to sustain appellant’s de 
murrer to the amended complaint, and for further proceedings con- 
sistent with this opinion. 


YOUNG v. INTERSOUTHERN LIFE INS. CO. (No. 10445.) 
(Appellate Court of Indiana, Division No. 2. Dec. 10, 1920.) 
128 Northeastern Reporter, 940. 


INSURANCE — POLICY APPROVED AFTER DEATH OF IN- 


SURED HELD VOID, DEFECT NOT BEING WAIVED BY - 
PREMIUM RETENTION. 


Where the application and insurance policy both provided that the 
policy should not become effective until it was delivered to insured in 
good health, a policy which was approved by the company and mailed 
to its agent for delivery to the insured after the insured was dead, of 
which fact the insurance company was ignorant, was void, and the 
retention by the insurance company of the premium paid cannot waive 
the objection. 


(For other cases, see Insurance, Dec. Dig. §§ 136[4], 141[1].) 


Appeal from Superior Court, Marion County; W. W. Thornton, 
Judge. 

Action by James Stobo Young against the Intersouthern Life In- 
surance company. Judgment for defendant on directed verdict, and 
plaintiff appeals. Affirmed. 


Guilford A. Deitch and Frank G. West, both of Indianapolis, for 
appellant. 

Helm Bruce, of Lexington, Ky., and F. Winter, of Indianapolis, for 
appellee. 
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FLEMING v. MERCHANTS’ LIFE INS. CO. (No. 33545.) 
(Supreme Court of Iowa. Dec. 16, 1920.) 
180 Northwestern Reporter, 202. 


CONTRACTS — INSURANCE — BY-LAW AND CERTIFICATE 
PROVISION THAT DISAPPEARANCE SHOULD NOT BE 
EVIDENCE OF DEATH HELD INVALID. 


A provision in the by-laws and certificate of membership of a benefi- 
cial association that “disappearance or long-continued absence of the 
member, unheard of, shall not be regarded as evidence of death, or of 
any right to recover,” held invalid, as ousting the court’s jurisdiction 
and as unreasonable and against public policy. 

(For other cases, see Contracts, Dec. Dig. § 127[3]; Insurance, Dec. 
Dig. § 718.) 


Evans, J., dissenting in part. 


Appeal from District Court, Polk County; Thomas J. Guthrie, Judge. 

Action at law to recover $2,000 under a contract of insurance or 
certificate of membership issued by the defendant company to one 
Michael Fleming. Plaintiff was the wife of insured, and named as bene- 
ficiary. Trial to a jury, and verdict and judgment for plaintiff. De- 
fendant appeals. Affirmed. 


S. E. Knappen, of Grand Rapids, Mich., and Brammer, Seevers & 
Hurlburt, of Des Moines, for appellant. 
Nourse & Nourse, of Des Moines, for appellee. 


LONG v. NORTHWESTERN NAT. LIFE INS. CO. (No. 33721.) 
(Supreme Court of Iowa. Nov. 26, 1920.) 
180 Northwestern Reporter, 1. 


1. INSURANCE — AMOUNT OF LOAN DIRECTED TO BE RE- 
SERVED BY STATUTE HELD PROPERLY DEDUCTED 
FROM FACE OF POLICY. 

In a suit on a life insurance policy issued subject to a statute of a 
foreign state, authorizing insured to charge against the policy as a lien 
or in commutation thereof a sum equal to the reserve by a mortality 
table and 4 per cent. interest, which should be held to the credit of the 
policy had it been originally issued under the act, which lien was to be 
treated as a loan by said company to the insured upon the policy, and 
providing for a minimum net premium computed from such mortality 
table, deduction of the amount of such charge and the unpaid premiums 
from the face of the policy Held proper, regardless of the validity of a 
collateral so-called loan agreement, alleged to have been altered: payment 
of any indebtedness to the company being a condition precedent to re- 
covery on the policy. 

(For other cases, see Insurance, Dec. Dig. § 523.) 
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3. INSURANCE—OPTION AS TO REPAYMENT OF SO-CALLED 
LOAN UNDER POLICY HELD TO REFER TO METHOD, 
AND NOT TO OBLIGATION TO REPAY. 


In an action on a life insurance policy issued subject to a foreign 
state statute requiring a certain sum to be regarded as a loan by insured 
and to be deducted from the policy, an objection that a collateral agree- 
ment relating to such loan constituted no warrant for making the deduc- 
tions referred to therein, because it provided that such sum was payable 
at option of insured, held not to justify a refusal by plaintiff to repay; 
the option referring to methods of repayment, and mot to the obligation 
to repay. 

(For other cases, see Insurance, Dec. Dig. § 523.) 


Appeal from District Court, Polk County; J. D. Wallingford, Judge. 

This appeal complains that a policy for $1,000 on the life of Wm. 
Long was subjected to unwarranted deductions, by means of sustaining 
a motion to direct verdict for defendant. Hence plaintiff is the appel- 
lant. Affirmed. 


See, also, 169 N. W. 386. 


Royal & Royal, of Des Moiness, and Wm. H. Long, of Chicago, 
Ill., for appellant. 
Nourse & Nourse, of Des Moines, for appellee. 


SWOBODA v. THE HOMESTEADERS. (No. 33409.) 
(Supreme Court of Iowa. Oct. 26, 1920.) 
179 Northwestern Reporter, 607. 


2. INSURANCE—NO SETTLEMENT ON PERCENTAGE BASIS, 
WHERE INSURED IN HAZARDOUS OCCUPATION WAS 
ACCEPTED THROUGH FRAUD OF SOLICITING AGENTS. 


Where plaintiff beneficiary’s husband applied for membership in 
defendant mutual benefit society, correctly stating he was a railroad 
switchman, an extrahazardous and prohibited occupation, but the society’s 
agents fraudulently wrote him down as a common laborer, so that he 
was accepted as such, the estoppel of the society to deny his status is 
effectual in favor of plaintiff beneficiary, despite provisions of the con- 
tract, made up of the application, by-laws, and certificate, that on change 
to a prohibited occupation the society can settle loss in full on a per- 
centage basis. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 


Appeal from District Court, Woodbury County; W. G. Sears, Judge. 

Plaintiff brought suit as beneficiary, under a certificate of member- 
ship in the defendant society, a fraternal beneficiary association, to re- 
cover the sum of $790, which she alleged to be due her, by reason of the 
death of her husband. Defendant pleaded, as a complete defense, that 
deceased practiced a fraud upon it in his application and that there was 
a breach of warranty, and as a parttial defense that in any event, under 
a provision of the policy, that the recovery could be only one-tenth of 
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the amount claimed by plaintiff. Trial to a jury, and verdict and judg- 
ment for the plaintiff. Defendant appeals. Affirmed. 


Jepson & Struble, of Sioux City, and Frank H. Dewey, of Des 
Moines, for appellant. 


Nagelstad & Pisey, of Sioux City, for appellee. 


BRADSHAW vy. FARMERS’ & BANKERS’ LIFE INS. CO. 
(No. 22847.) 


(Supreme Court of Kansas. Nov. 6, 1920.) 
193 Pacific Reporter, 332. 


(Syllabus by the Court.) 


INSURANCE — LIMITATION OF LIABILITY TO PREMIUMS 
PAID IN CASE OF DEATH WHILE IN MILITARY OR 
NAVAL SERVICE HELD BINDING. 


A provision in a life insurance policy was to the effect that, if the 
insured engaged in military or naval service and died while in such serv- 
ice, the extent of the liability of the insurer should be the return of the 
premiums paid on the policy. It was also provided that the limitation 
would not apply if an insured engaging in the service should obtain a 
permit from the insurer and pay the extra premiums required. The in- 
sured, who had been inducted into military service under the Selective 
Service Act (U. S. Comp. St. 1918, U. S, Comp. St. Supp. 1919, §§ 2044a- 
2044k) and as acting as chief blacksmith of his company in a training 
camp, died of pneumonia. Held, that the agreement limiting the lia- 
bility of the insurer where the insured engaged in military service was 
one of the parties had a right to make and is binding upon both of them, 
and that the extent of the liability of the insurer on a policy was the 
amount of the premiums paid thereon; and /ield further that the limita- 
tion of liability applies equally to persons-inducted into the military serv- 
ice under the Selective Service Act, as to those who voluntarily enlist in 
that service. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from District Court, Harper County. 

Action by O. C. Bradshaw, as administrator of the estate of Em- 
mett Elton Bradshaw, against the Farmers’ & Bankers’ Life Insurance 
Company, a corporation. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded, with directions. 


J. A. Brubacher, of Wichita, for appellant. 
Donald Muir and Henry J. Brady, both of Anthony, for appellee. 


Jounston, C. J. This action was brought by O. C. Bradshaw, as 
administrator, against the Farmers’ & Bankers’ Life Insurance Com- 
pany, upon a life insurance policy. The plaintiff recovered judgment, 
and defendant appeals. 

The policy was issued on the life of Emmett Elton Bradshaw on 
November 27, 1917, and the premium for the first year, $86.90, was 
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paid. Included in the policy was a military and naval service clause, 
which reads as follows: 


“If, within five years from the date of this policy, the insured shall 
engage in military or naval service in time of war, the liability of the 
company, in event of the death of the insured while so engaged, or with- 
in six months thereafter, will be limited to the return of the regular 
premium paid thereon, exclusive of any extra premiums, less any in- 
debtedness to the company thereon: 

“Unless, before or within one month after engaging in such service, 
or at the time of issuance hereof if the insured be already so engaged, 
the insured shall secure permit for such service and pay to the company, 
at its home office in Wichita, Kansas, such extra premium as may be 
required by the company, and, in like manner, shall pay, annually there- 
after, on each anniversary of this policy or within one month there- 
after, while the insured shall continue to be so engaged, such extra prem- 
ium as may be required by the company. 

“Within one year after the termination of the war the company 
will return such portion of the extra premium as in its judgment will 
not be required to cover the extra hazard. In event that the insured 
enters such service any total and permanent disability benefit or double 
indemnity for accidental death benefit shall be canceled automatically up 
on such entry and any premium paid for such benefit or benefits shall no 
longer be collected. 

“Service in the Aviation Corps or on submarines within five years 
from date of this policy is a risk not assumed under this contract and in 
event of death while engaged in such service the amount payable shall be 
limited to the return of the regular premium paid hereon exclusive of any 
extra premium paid for military or naval service, less any indebtedness 
to the company hereon.” 


Under a rule of the insurance company permits for military and 
naval service were granted upon payment of an added premium of $37.50 
per year on each $1,000 of insurance. After the issuance of the policy 
and about June 1, 1918, Emmett Elton Bradshaw was inducted into the 
military service under the provisions of the Selective Service Law (U. S. 
Comp. St. 1918, U. S. Comp. St. Supp. 1919, §§ 2044a-2044k) and sent 
to Camp Ft. Logan in Colorado, where he was assigned to duty as a 
member of a cavalry troop which was shortly afterward transferred to 
Ft. D. A. Russell in Wyoming. There he was assigned to duty as a black- 
smith and horseshoer, but was drilled in the cavalry service and trained 
as a marksman. The troop to which he had been assigned was transfer- 
red into a battery of field artillery on September 8, 1918, and that bat- 
tery was sent to a camp near West Point, Ky. After arriving at the 
camp in Kentucky, he served as chief blacksmith for his company, 
drawing the pay of a top sergeant, but was not required to drill. About 
three weeks after arriving at that camp he had an attack of influenza 
and died as the result of lobar pneumonia on October 13, 1918, in a 
hospital at Camp Taylor. From the time he entered the military service 
until his illness he wore the uniform of a soldier and was under military 
supervision. While being transferred from the fort in Wyoming to 
the camp in Kentucky he traveled on a pass given by a superior officer 
which read: “Pass Sergeant ————— and Horseshoer Bradshaw.” 

When the claim for insurance was presented, the defendant acknowl- 
edged liability for and offered to pay the amount of the premiums which 
had been paid by the insured for the policy, but refused to pay the face 
value of the policy because of the fact that the insured had entered and 
was in the military service when he died, and had not obtained a permit 
nor paid the added premium for the extra hazard arising from such 
service. There is no dispute as to the facts in the case, no question as to 
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the validity of the contract of insurance; but there is a controversey as 
to the meaning and effect of the terms of the policy. 

The provisions of the war clause, giving them their natural and 
ordinary meaning, fairly imply that, to secure the full indemnity of $2,- 
500 in case the insured engages in military service, he must have paid 
the extra premiums, and if these are not paid only the limited liability 
attaches. They recite that, if the insured shall engage in military service 
and he dies while so engaged, the limit of liability will be the regular 
premiums that have been paid. They further stipulate that if he engages 
in such service he shall obtain a permit from the company and also pay 
the extra premiums required by the company and continue such payments 
at each anniversary of the policy while he is so engaged, and the com- 
pany in turn agreed that when the war ended it would return any part 
of the extra premiums not required to cover the extra hazard. It is 
conceded that, about six months after the policy was issued, the insured 
entered the military service and continued in that service until his death, 
and it is further conceded that no permit was asked and no extra pre- 
miums were paid. However, the plaintiff contends that the provision 
for limited liability does not apply because Bradshaw was not in fact 
engaged in the military service and that his death from pneumonia was 
not the result of military service. It is urged that the word “engage,” 
as used in the policy, implies more than that he is in the military service, 
but carries the idea that the extra premium is based upon the hazards 
attendant upon active service, and that the policy when liberally inter- 
preted only exempts the company from liability for the face of the 
policy when the insured is actually and actively performing functions 
in or near the firing line or is otherwise exposed to war activities. The 
insured, it is contended, was a company blacksmith while he was at the 
camp, and the hazards were no greater than if he had been employed 
at the same work as a civilian outside of military service, and, besides, 
his death did not result from war activities. The cases cited by counsel 
relating to war clauses of insurance policies are not in harmony, but 
the differing views of the courts rest to quite an extent on the differing 
terms of these provisions. A somewhat similar provision was before 
this court in La Rue v. Insurance Co., 68 Kan. 539, 75 Pac. 494. There 
the policy provided that the insured might serve in the militia or the 
military or naval service of the United States in times of peace without 
prejudice to the insurance policy, and he might so serve in time of war 
by giving the insurer notice and paying an extra premium for the war 
hazards, but in case of death the company should be liable for the re- 
serve on the policy only. He enlisted in the United States service and 
aided in putting down the insurrection against the United States govern- 
ment in the Philippine Islands. No premiums was paid, and it was held 
that the company was not liable for more than the reserve on the policy. 

Among the cases growing out of the late war is. Mattox v. New 
England Mut. Life Ins. Co. (Ga. App.) 103 S. E. 180. The policy pro- 
vided that the insured should not engage in military or naval service 
without the consent of the insurer, and in case he did engage in such 
service in time of war, and his death occurred while so engaged, the 
liability of the insurer would be limited to the return*of the premiums 
paid on the policy. The insured enlisted in the dental corps of the army 
and while aboard a transport bound for France he became ill with 
pneumonia and died while at sea. At the time of his death he was per- 
forming dental service, and under the military regulations no com+ 
batant service was or could be required of him. The plaintiffs sought 
a recovery of the face: value of the policy, but the court gave effect to 
the terms of the war clause and rendered judgment for the insurer. 

In Ruddock v. Detroit Life Ins. Co., 209 Mich. 638, 177 N. W. 242, 
the insured was inducted into the military service after he had obtained 
a policy which provided that— 
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It “ * * * shall be incontestable after one year from date, except 
for nonpayment of premium and except for naval or military service 
in time of war, without a permit, which are risks not assumed by the 
company, provided that, in case of the death of the insured while en- 
gaged in such service, without a permit, the amount payable hereunder 
shall be the reserve on the policy at date of death. Military and naval 
service in time of war shall be construed to include work as a civilian 
in any capacity whatever in connection with actual warfare.” 

Within three months after entering the service the insured died 
from disease in a training camp. It was contended in the action that as 
he entered the army by conscription and not voluntarily, and as he was 
not engaged in active military service at the time of his death, the provi- 
sions of the military clause were not effective. The court held that such 
clauses are not contrary to public policy, that the insured was in the 
military service when he passed the examination, took the oath, and was 
enrolled as a soldier, and that one so inducted into the army is as clear- 
ly engaged in the military service when in training as when before the 
enemy. It was further held that it was competent for the parties to 
draw the line when liability should cease in time of war, and that court 
could not without changing the contract ignore the war clause and 
hold the defendant liable for the amount named in the policy. 


In a case from Missouri the policy provided that, if the insured died 
while engaged in naval or military service or in consequence of such 
service, the liability of the insurance company would be limited to an 
amount equal to the net reserve, and further that this condition would 
be waived if extra premiums were paid by one engaged in such service. 
The insured entered the army under the Selective Service Act, and he 
died of pneumonia while in training. The court held that the insured 
was engaged in the military service when he died, that the exemption in 
the military clause was one which the parties had a right to make, and 
that the insurance company was not liable beyond the net reserve of the 
policy. Reid v. American Nat. Assur. Co. (Mo. App.) 218 S. W. 957. 

In another case a Court of Appeals of Missouri held under a stipu- 
lation in a war clause that, if insured shall engage in military or naval 
service in time of war, the liability of the company, in the event of 
death while so engaged or within six months thereafter as a result of 
such service, shall be limited to a return of the premiums. The court 
held that it was not enough for the insurance company to prove that the 
insured was engaged in military service and died while so engaged, but 
that under the conditions of the clause it must further prove that he 
died as the result of such service. It was held that one who had been 
inducted into the army is engaged in military service, but that the exemp- 
tion from liability for death rested, not alone upon the insured being 
engaged in that service, but also upon the cause of death; that is, death 
“as the result of such service.” It was remarked that proof of the first 
by no means proved the second. Malone v. State Life Ins. Co., 202 Mo 
App. 499, 213 S. W. 877. 

In Redd & Thompson v. Am. Cent. Life Ins. Co., 200 Mo. App. 383, 
207 S. W. 74, the policy involved contained a provision that— 

“Tn case of death from service in war without permission from the 
company, the full reserve for this policy at the time of such death only 
will be paid.” 


In the application for the policy it was stated that active service in 
the army in time of war would invalidate the insurance unless a permit 
was given. The court in a divided opinion held that the term “active 
service” in a military sense meant the performance of duty against an 
enemy or operations carried on in his presence in time of war, and that 
One in a training camp thousands of miles from the scene of hostilities 
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was not engaged in active service. The case turned upon the use of the 
term active service, and it was interpreted to mean the service one ren- 
ders when engaged or enlisted in actual hostilities, and, the insured not 
being in such service at the time of his death, judgment was awarded 
the plaintiff for the face value of the policy. 

In the late case of Miller v. Illinois Bankers’ Life Ass’n, 212 S. W. 
310, 7 A. L.. R. 378, the Supreme Court of Arkansas passed on a policy 
containing a clause to the effect that the death of the insured while in 
military service is not a risk covered by the policy for any greater sum 
than the amounts actually paid as premiums. The insured died while 
in a camp in this country, and it was ruled that he was in the military 
service within the meaning of the provision exempting the insurer from 
liability. 

In a later case, Benham v. American Central Life Ins. Co. (Ark.) 
217 S. W. 462, a condition of the policy was that— 


“Death while engaged in military or naval service in time of war, or 
in consequence of such service, shall render the company liable for only 
the reserve under this policy, unless the company’s permission to en- 
gage in such service shall have been obtained and such extra premium 
or premiums as the company may require shall have been paid.” 


The insured died of influenza while undergoing training in this 
country, and it was held by a bare majority of the court that the term 
“engaged” denotes action and meant death while doing or taking part 
in some military service, and that, taking this term in connection with 
the phrase “in consequence of such service,” the parties meant that the 
liability related to a death resulting from some act connected with the 
service in contradistinction to a period of time when he was in such 
service. A like interpretation was placed upon a similar clause in Nutt 
v. Security Life Ins. Co. of America (Ark.) 218 S. W. 675. The jus- 
tices dissenting in the last two cases insisted that the cases were con- 
trolled by the rule of Miller v. Illinois Banker’s Life Ass’n, supra, and 
made the forcible contention that the terms of the policy related to the 
status of the insured and not to the cause of death. 

In a case decided a few days ago, the Missouri Court of Appeals 
declined to adopt or follow the interpretation placed by the Arkansas 
Supreme Court upon the word “engaged” and held that the exemption 
clause was enforceable where death resulted from pneumonia. Slaugh- 
ter v. Protective League Life Ins. Co. (Mo. App.) 223 S. W. 819. 

The Supreme Court of Wisconsin had before it a policy contain- 
ing a military clause to the effect that, if the insured engaged in any 
military or naval service or work as a civilian in connection with active 
warfare and died as a result 6f engaging in such service or work, only 
a limited liability would attach, Applying the rule that such exemption 
should be construed most strongly against the insurance company, it 
was ruled that the clause did not limit liability for all deaths in military 
service, but only for such as are due to some cause peculiar to military 
service. In this case the insured met his death while riding a motor- 
cycle under circumstances, it is said, which were not peculiar to military 
service, and it was therefore held that the insured could recover all of 
the insurance. The court evidently gave force to the provision limiting 
liability where the service was performed in connection with actual war- 
fare. It stated that— 

“The hazards attendant upon riding a motorcycle under the facts set 
out in this case were no greater because the insured was engaged in the 
military service of the United States than if he were performing a like 
act as a civilian and apart from the military service. In other words, 
his death resulted from circumstances which are common to military 


Life.] Bradshaw v. Farmers’ & Bankers’ Life Ins. Co. 105 


and civil life.” Kelly v. Fidelity Mut. Life Ins. Co. of Philadelphia, 169 
Wis. 274, 172 N. W. 152, 4 A. L. R. 845. 

One of the cited cases is Myli v. American Life Ins. Co. of Des 
Moines (N. D.) 175 N. W. 631, where the insured died of influenza 
while in the naval service. An insurance policy on his life provided 
that, if his death occurred while engaged in military or naval service 
where no permit for such service had been granted, only a limited lia- 
bility would attach. The court ruled that, because of other provisions 
in the policy relating to the payment of double indemnity, which were 
united with the exemption for the extra hazards of military and naval 
service, the limitation did not apply unless the death resu!ted from such 
extra hazards. 

Another case cited is Sandstedt v. American Cent. Life Ins. Co. 
(Wash.) 186 Pac. 1069, which involved a policy containing a military 
clause limiting liability where the insured dies while engaged in military 
service, and it was determined that the exemption was controlling and 
judgment was given for the defendant. The principal controversy 
in that case was as to the effect of statements made by a local agent of 
the insurance company to the mother of the insured, and it was held 
that these did not constitute a modification or waiver of the conditions 
of the policy, and that under its terms no recovery could be had. 

A case from West Virginia is cited, but the determination there was 
placed on a rule of estoppel arising on the representations made and in- 
terpretations placed on the policy by the agent of the insurance com- 
pany when the insurance was taken, that the insured relied and had a 
right to rely on these, and therefore his failure to pay the extra premi- 
ums did not defeat a recovery of the insurance. 

Although there is some conflict in the authorities, the better reason is 
with those which hold that such limitations do not conflict with any 
public policy, and that, when they are plainly expressed in insurance 
contracts, parties are bound by them. The extra hazards of military 
and naval service furnish a good ground for requiring the consent of 
the insurer and the payment of extra premiums. The decisions deny- 
ing the enforcement of such provisions are mostly placed on exceptional 
conditions interpreted to mean that the limitation applies when death re- 
sults in consequence of war activities or in connection with actual war- 
fare, provisions not found in the policy in question. 

We are unable to agree with those decisions holding that the expres- 
sion “engaged in military service” means the performance of func- 
tions in actual war or in resisting the hostile action of the enemy. As 
used in the policy in question, the term means no more than the insured 
was ig the military service. Status and not causation is th® ground for 
the limitation, and it is plainly provided that any one engaged in mili- 
tary service may, by obtaining consent of the insurer and paying added 
premiums, keep alive the whole insurance provided by the policy. Nor 
do we find anything in the conditions of the policy that gives ground 
for a distinction between those who volunteer and enter the service by 
enlistment, and those who are taken in under the Selective Service Act. 
In either case there is freedom of contract to fix the extent of liability. 
As was said in Ruddock v. Detroit Life Ins. Co., supra: 

“The government to which both owed allegiance had the right to call 
the deceased to the service. We are unable to perceive that public 
policy prevented them from contracting that if that event took place 
defendant should not be bound if death occurred while in such service 
unless a permit was given and an additional fee or premium paid. The 
parties did not differentiate between voluntary and involuntary service, 
between service performed under enlistment and service performd un- 
der the draft law, and we cannot, without making a contract for them, 
read such differentiation into the policy.” 


Vol, LVII—8. 
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The judgment is reversed, and the cause remanded, with directions 
to enter judgment against the ‘defendant for the amount of the premium 
paid on the policy by the insured. 

All the Justices concurring. 


HAYES v. METROPOLITAN LIFE INS. CO. 
(Supreme Judicial Court of Massachusetts. Suffolk. Nov. 24, 1920.) 
128 Northeastern Reporter, 780. 


1. INSURANCE — INDUSTRIAL LIFE INSURER HAD OPTION 
TO REINSTATE LAPSED POLICY, BUT NO ABSOLUTE 
RIGHT OF REINSTATEMENT EXISTED IN POLICY HOLD- 
ER. 

Agent of insurer, writing industrial life policies, held not obliged 
to accept tender of overdue premiums and reinstate a lapsed policy, 
though 13 weeks’ payments were not in arrears, despite the insurer’s 
authorization to agents to collect overdue premiums with a week’s ad- 
vance premium, if not overdue for more than 13 weeks, and prepara- 
tion for the agents’ use of a form of report of such collections; it being 
the option of the insurer, acting through its agent, so to do, and there 
being no absolute right of reinstatement in the policy holder, after the 
policy had lapsed, until 13 weekly payments should be overdue. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 


2. INSURANCE — STATEMENT OF AGENT TO BENEFICIARY 
THAT POLICY DID NOT LAPSE UNTIL CERTAIN PAY- 
MENTS OVERDUE INSUFFICIENT TO MODIFY. 


Where an industrial life policy provided that agents of the insurer 
had no authority to make any: modification or waiver of the policy or 
its provisions, evidence that a collecting agent told the beneficiary that 
the policy did not lapse until 13 weeks’ payments were overdue was in- 
sufficient to modify the policy to such effect, or to constitute a waiver of 
its provisions. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 


Report from Superior Court, Suffolk County: Christopher T. Calla- 
han, Judge. 

Action by Nellie Hayes against the Metropolitan Life Insurance 
Company, resulting in directed verdict for defendant. On report to the 
Supreme Judicial Court. Judgment ordered for defendant. 


Bernard J. Killion, of Boston, for plaintiff. 
Cox & Bacon and W. P. Kelley, both of Boston, for defendant. 


Jenney, J. Nellie Hayes brings this action upon a policy of insur- 
ance issued by the Metropolitan Life Insurance Company on the life 
of her daughter, Nora T. Hayes. The policy was issued on November 
24, 1913. The assured died on July 1, 1914. 

The defense is based upon the contention that the policy lapsed 
during the life of the assured, because of nonpayment of the premiums 
payable weekly with a “grace period of four weeks.” It was admitted 
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that the premiums had been paid to April 13, 1914. The plaintiff did not 
claim that the premiums were paid as required by the policy, but “re- 
lied on a tender alleged to have been made by * * * [her] to one 
Julian, employed as an agent by the defendant..” A verdict having been 
ordered for the defendant, the case is here upon the report of a judge 
of the superior court. 

For the purposes of the case, we assume that the jury could have 
found that on June 30, 1914, the beneficiary made a sufficient tender of 
the amount required to pay the premiums then due and for one week in 
addition, which tender was not accepted. 

The policy, in the “Conditions” and “Privileges and Concessions to 
Policy Holders” printed thereon, provided: 


“This policy contains the entire -agreement between the company 
and the insured and the holder and owner hereof. Its terms cannot 
be changed or its conditions varied, except by a written agreement, 
signed by the president ‘or ‘secretary of the company. Therefore, 
agents (which term includes superintendents and assistant superintend- 
ents) are not authorized and have no power to make, alter or discharge 
contracts, waive forfeitures, or receive premiums on policies in arrears 
more than four weeks, or to receipt for the same 4n the receipt book, 
and all such arrears given to an agent shall be at the risks of those who 
pay them, and shall not be credited upon the policy, whether entered in 
the receipt book or not.” 


“Grace Period. A grace of four weeks shall be granted for the pay- 
ment of every premium after the first, during which time the insurance 
shall continue in force. If death occur within the days of grace, the 
overdue premiums shall be deducted from the amount payable hereun- 
der, but neither this concession nor the acceptance of any overdue prem- 
ium shall create an obligation on the part of the company to receive 
premiums which are in arrears over four weeks.” 


“Revival. Should this policy become void in consequence of non- 
payment ‘of premium, it may be revived, if not more than fifty-two 
premiums are due, upon payment of all arrears and the presentation of 
evidence satisfactory to the company of the sound health of the in- 
sured.” 


In accordance with its terms, the policy had lapsed before the tender 
was made. 

The defendant, however, had authorized its agents to collect over- 
due premiums together with one week’s advance premium, provided 
that the premiums were not overdue and unpaid for more than 13 weeks, 
and had prepared for their use a form of report to it by the collecting 
agent, stating that he had collected the amount of arrears and had en- 
tered it in the policy holder’s premium receipt book. In this notice, 
the agent requested that “the policy be officially revived.” On the back 
of this form there was printed, among other provisions entitled “ ‘Dis- 
cretionary Period’ Instructions,” the following: 

“Any industrial policy which is not more than thirteen weeks in ar- 
rears may be collected upon by any authorized person,—that is to say, 
the superintendent, a deputy, general or assistant superintendent, an 
agent or an office clerk,—irrespective of the fact that the grace period 
has expired or of the health or presence at the time of collection of the 
former insured: Provided, that the insured is alive and that the full 
arrears up to and including the following Monday be collected in one 
sum. Thereupon such collection may be entered in the P. R. B., and 
signed by the authorized person making the collection; the former in- 
sured will then be regarded as having been wholly restored to benefit.” 
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“ Notification of Collection of Arrears’ must immediately be com- 
pleted as to each policy, and forwarded to the home office, that the 
transaction may be completed by the official revival of the policy.” 


{1] The defendant argues that this authority and the instructions 
quoted did not control the stated provisions of the policy. It is as- 
sumed, but not decided, that the policy had been so modified, and that 
the agent to whom the tender was made was authorized to receive the 
amount and to reinstate the policy. It is clear, however, that the agent 
was not obliged to accept the tender and reinstate the lapsed policy, al- 
though thirteen weeks’ payments were not in arrears. It was the op- 
tion of the defendant acting through its agent so to do, and there was 
no absolute right to reinstatement on the part of the policy holder. 

[2] The evidence that a colletting agent of the company to!d the 
beneficiary that the policy did not lapse until thirteen weeks’ payments 
were overdue was not sufficient to modify the policy or to constitute a 
waiver of its provisions. Under its terms, the agent had no authority 
to make such modification or waiver. Porter v. United States Life Ins. 
Co., 160 Mass. 183, 35 N. E. 678. 

The premiums were paid to an agent of the company after the death 
of the insured, but®the plaintiff claims no right of recovery because 
thereof. 

In accordance with the terms of the report, judgment must be en- 
tered for the defendant. 

So ordered. 


PRENTISS v. ILLINOIS LIFE INS. CO. (No. 21278.) 


(Supreme Court of Missouri, Division No. 1. July 19, 1920. Re- 
hearing Denied Dec. 2, 1920.) 


225 Southwestern Reporter, 695. 


6. INSURANCE—PERSON ENTERTAINING “DELUSION” IS IN- 
SANE; INSTRUCTIONS AS TO INSURED’S FATHER’S SAN- 
ITY HELD PROPER. 


One entertaining a delusion, which is mental conception, contrary 
to fact, which refuses to yield either to evidence or reason, is insane: 
consequently where the question of the sanity of insured’s father was 
involved, insured having stated in his application that there was no 
insanity in his family. instructions that if the father had delusions on 
any subject, though otherwise rational, he was insane, etc., were proper. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Delusion.) 


8. INSURANCE — IN ABSENCE OF STATUTES, STATEMENTS 
IN APPLICATION AS TO HEALTH OF FAMILY ARE WAR- 
RANTIES. 

: In the absence of a statute affecting the question, the answer of the 

insured to a question in the application as to insanity in his family will 

in Missouri be deemed a warranty. 


(For other cases, see Insurance, Dec. Dig. § 293.) 
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9. INSURANCE—LAW OF PLACE OF CONTRACT AND NOT OF 
FORUM DETERMINES RIGHTS OF PARTIES AS TO MIS- 
REPRESENTATIONS. 

In an action on a life policy issued in Illinois where the insurer de- 
fended on the ground of the falsity of a representation in the appli- 
cation that there was no insanity in.the insured’s family, the law of 
Illinois will ‘govern the substantive rights of the parties, and Rev. St. 
1909, § 6937, providing that no misrepresentation shall be deemed ma- 
terial or render the policy void, unless the matters misrepresented shall 
have actually contributed to the contingency, has no application. 


(For other cases, see Insurance, Dec. Dig. § 251.) 


10. INSURANCE—MISREPRESENTATION IN, LIFE POLICY AS 

TO SANITY OF FAMILY WARRANTY. 

Where the insured falsely stated in his application that there. was no 
insanity in his immediate family, such misrepresentation under the laws 
of Illinois, which govern the insurance contract having been there made, 
is a warranty and will avoid the policy. 

(For other cases, see Insurance, Dec. Dig. § 293.) 


11. INSURANCE—PROVISION IN LIFE POLICY THAT SUICIDE 
COMMITTED, WHETHER SANE OR INSANE, SHOULD 
AVOID SAME, IS VALID UNDER THE ILLINOIS LAWS. 


A provision in a life policy issued in Illinois that suicide commit- 
ted, whether sane or insane, should avoid the policy, is valid under the 
laws of that jurisdiction; there being no statute there as in Missouri to 
change the rule. 

(For other cases, see Insurance, Dec. Dig. § 446.) 


12. INSURANCE—INSURER’S TENDER OF NOTE AND PREM- 

IUMS SUFFICIENT. 

Where the insurer did not accept payment of any premiums or of 
premium notes after the death of the insured, but denied liability on 
the ground that the insured committed suicide and made misrepresenta- 
tions in his application, recovery cannot be predicated on the theory 
that tender of the premiums collected and premium notes should have 
been made within a reasonable time after insured’s death; it appearing that 
tender was made both to the assignee of the policy and to the insured’s 
widow, before suit, and that on suit such amount was deposited in court. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


13. INSURANCE — INSURER MAY CLAIM IN ALTERNATIVE 
FOR UNPAID PREMIUM NOTE. 

_ Where the insurer denied liability on the ground of the insured’s 
misrepresentations and suicide, recovery cannot be based on a prayer, 
in the pleadings that in case recovery was allowed the insurer should 
have credit for an unpaid premium note which with the premiums paid 
was deposited in court; such alternative prayer being proper. 


(For other cases, see Insurance, Dec. Dig. § 615.) 


14. INSURANCE—WHERE SUICIDE WAS DEFENSE THREATS 
OF SELF-DESTRUCTION ADMISSIBLE. 


In an action on a life policy defended on the ground of suicide, evi- 
dence of threats of insured to commit suicide was admissible. 


(For other cases, see Insurance, Dec. Dig. § 659[2].) 
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16. INSURANCE — CORONER’S VERDICT INADMISSIBLE 
WHERE DEFENSE WAS SUICIDE. . 


In an action on a life policy defended on the ground of suicide, the 
coroner’s verdict as to the cause of death was properly excluded. 


(For other cases, see Insurance, Dec. Dig. § 659[2].) 


Appeal from Circuit Court, Lincoln County; E. B. Woolfolk, Judge. 
Action by James H. Prentiss against the Illinois Life Insurance 
Company. From a judgment for defendant, plaintiff appeals. Affirmed. 


Fauntleroy & Cullen, of St. Louis, Frederick A. Brown, of Chicago, 
Ill., and Avery & Killam and J. L. Burns, all of Troy, for appellant. 

Henry W. Price, of Chicago, Ill., and Jones, Hocker, Sullivan & 
Angert, of St. Louis, for respondent. 


SMALL, C. I. This is a suit for $50,000, the amount of a life in- 
surance policy issued on February 7, 1912, by the defendant on the life 
of Clinton Swallow Woolfolk. The insurance was payable to the estate 
of said Woolfolk upon his death. The policy was assigned to the plain- 
tiff, James H. Prentiss, February 15, 1912, to secure an indebtedness of 
Woolfolk to plaintiff exceeding $60,000. Woolfolk died March 26, 1913. 

The petition is in the usual form, but with the further allegation that 
on January 15, 1916, the circuit court of Cook county, IIl., issued an in- 
junction against plaintiff from instituting suit against defendant on the 
policy in the state of Missouri, which injunction remained in force until 
May 4, 1917. The petition was filed on the 7th day of May, 1907, in 
the circuit court of Audrain county, Mo., and afterwards the cause was 
transferred by change of venue to Lincoln county. 

The insured, Woolfolk, and the plaintiff, Prentiss, were at all times 
citizens of Illinois, and the defendant, a corporation organized in the 
state of Illinois with its head office at Chicago. 


The answer was: First. That assured’s death was occasioned by 
suicide within 2 years from the date of the policy, which was a risk not 
covered by the policy, and was a good defense under the policy and the 
law of Illinois, except as to premiums paid, part of which was a $1,- 
200 note of insured, which had never been paid, which defendant was 
entitled to deduct from the amount of the policy, in case it was liable 
thereon, which defendant denied. Second. That assured in his appli- 
cation, which was a part of the policy, warranted absolutely that nei- 
ther of his parents were ever afflicted with insanity, whereas his father 
had been so afflicted, and that under the terms of the policy and the law 
of Illinois, said warranty being untrue, the policy was void. Third. 
That the contract of insurance provided that no suit should be brought 
to collect the policy unless commenced within 3 years from the time the 
cause of action accrued, and within 4 years from the date of the death 
of the insured. That this suit was not so commenced. That said pro- 
vision in the policy was valid under the law of Illinois, and plaintiff's 
action was therefore barred by such contractual limitation. 


The reply, besides containing a general denial, admitted the pay- 
ment of the premiums and the giving of the $1,200 note therefor, and 
that it was unpaid, as alleged, and that plaintiff offered to pay said note, 
and admitted that defendant was entitled to deduct the amount of it 
from the amount due on the policy sued on. 

In advance of the trial, defendant deposited in court the cash re- 
ceived as premiums, with interest from date of “payment, and also the 
$1,200 note, mentioned in the answer, as given by Woolfolk for a part 
of the second annual premium. At the trial, the court ruled that the 
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burden of proof was upon the defendant. Thereupon the defendant 
introduced its testimony first. 

The application for the insurance, signed by Clinton S. Woolfolk, 
was dated February 6, 1912, and contained the following: 

“Except as mentioned above, have you or any of your grandparents, 
uncles, aunts, parents, brothers or sisters ever had any of the follow- 
ing diseases or ailments (explain affirmative answers): * * * 

“19, Insanity? No. * * * 

“Agreement.—It is hereby declared and agreed: First. That all 
statements and answers in this application (in the part marked part I, 
as well as those in the part marked part II) are true, full and complete, 
and I do hereby warrant that the answers above given as to the condi- 
tion of health of my living relatives, as to the cause of déath of my de- 
ceased relatives, to questions 16, 17, and 18 and 19, referring to diseases 
of myself and relatives, to question 20, with reference to coming in 
contact with consumptives, are not only true to the best of my knowl- 
edge, but that they are literally and absolutely true, and I agree that 
if any of said answers so warranted are false in any respect that any 
policy issued upon this application shall be null and void. Second. 
That this application of which this agreement forms a part, shall with 
any policy (whether of the kind applied for or otherwise) issued here- 
under, and the benefits and conditions therein, be the sole basis of the 
contract between me and the company, and shall be binding on all par- 
ties in interest under such policy. * * * Fifth. That the policy ap- 
plied for shall be of a form now in use by the company and that the 
contract contained in such policy and in this application shall be con- 
strued according to the law of the state of Illinois, it being understood 
and agreed that the place of said contract is the head office of the Com- 
pany, at Chicago, Illinois. Sixth, That any policy that may be issued 
in pursuance of this application shall be in consideration of the state- 
ments, answers, warranties and agreements by me made in this applica- 
eae FER 


The policy was dated February 7, 1912. It was for $50,000 upon the 
life of said Woolfolk, payable— 


“to estate of the insured, or to such other beneficiary as may have been 
duly designated at the head office of the company in Chicago, Lllinois, 
immediately upon receipt of due proof of the death of Clinton Swallow 
Woolfolk, the insured, of Evanston, county of Cook, state of Illinois, 
provided this policy is in force at the time of the death of insured.” 


The policy also contained the following provisions: 


“Suicide —Death by the insured’s own hand or act, whether sane 
or insane, within two years from the date hereof, is a risk not as- 
sumed by the company, and in event of death as aforesaid, the liability 
of the insurer hereunder ‘shall be limited to an amount equal to the 
premiums actually paid hereon. 


“Change of Beneficiary—The insured may, without expense, at any 
time and from time to time, during the continuance of this policy, pro- 
vided it is not then assigned, change the beneficiary or beneficiaries, by 
written notice to the company, at its head office, accompanied by this 
policy, such change to take effect only upon approval of the application 
therefor by the company and upon indorsement of the same on the pol- 
icy by the company. If the beneficiary last designated shall not be living 
at the death of the insured, the amount then insured by this policy shall 
be paid to the estate of the insured. * * 

“(1) This policy and the application aint a copy of which is 
hereto attached, taken together, constitute the entire contract. * * * (7) 
No suit shall be brought or maintained to collect under this policy 
unless commenced within three years from the time the cause of action 
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accrues, and within four years from the date of death of the insured 
* * * 
“This policy shall be incontestable after two years for the amount 
due, except for the nonpayment of premiums. ‘ 
“This agreement is made in consideration of the written and printed 
application therefor, which is hereby made a part hereof.” ¢ 


Defendant’s evidence tended to show that the insured and one Judson, 
for some years before the death of the insured, were engaged in buying 
and selling land in Texas, the insured, Woolfolk, stayed at home office in 
Chicago and managed the financial end of the business, while Judson 
stayed in Texas and bought and sold the land. They afterwards organ- 
ized a corporation, of which they were practically the sole stockholders. 
That in 1912 and the early part of 1913, the business became greatly em- 
barrassed, and Woolfolk threatened suicide frequently, in case of a 
failure. He was about at the end of his rope in March, 1913. 

At the beginning of business on March 26, 1913, Woolfolk had checks 
outstanding amounting to $49,000, given by him on the Colonial Trust & 
Savings Bank, exceeding the amount of money he had in that bank to 
meet such checks. On that day he deposited in such bank the following 
items: 

Money borrowed from C. B. Munday 

Draft of James H. Prentiss (plaintiff in this case) 

Proceeds from Thirty-Ninth and Michigan Avenue property .. 
Check from Henry S. Judson 

Sale of stock 


The draft on Prentiss was entirely fictitious, and was repudiated by 
him. The item of $5,432. 23 was money that Woolfolk had collected 
for, and which belonged to, the Colonial Trust & Savings Bank, and 
which he had appropriated without its consent. The check from Jud- 
son was part of a “kiting” transaction. C. B. Munday was president of 
the La Salle Street Bank, and had personally loaned Woolfolk the $4,000 
on his promise to return the money the next day. About 6 o’clock in 
the evening of March 26, 1913, Woolfolk had a conversation with Kel- 
ler, the cashier of the Colonial Trust & Savings Bank, at his office in 
the bank. Keller (who died 2 years before the trial) was overheard 
to say to him, “No, you have got your limit now,” and to emphasize this 
remark by bringing down his clenched right hand into the palm of his 
left. During this conversation, Woolfolk appeared to be laboring under 
excitement and very much disappointed. On the evening of March 
25th, Woolfolk had left the bank with Keller and the witness Ehman, 
and said, as they walked along the street, “If I get in such shape that 
I can’t pay out, my friends are going to be taken care of through my 
life insurance.” He said at that time that he would take the “dutch 
route.” He had previously made the same remark several times, in 
substance, to Ehman. 

Shortly after 10 o’clock, on the night of March 26, 1913, Woolfolk 
went to his home in Chicago, undressed, put on his night gown, bathrobe. 
and slippers, and went downstairs to the dining room. A few min- 
utes thereafter a shot was heard, and he was found dead, lying on his 
back in the dark, on the dining room floor, with his shotgun between 
his legs and the muzzle on his breast. His brains were all literally blown 
out, and found in an adjoining room, except scattered bits around the 
floor and the wall of the dining room. There was a hole from the back 
part of his mouth through the top of his empty skull, which you could 
put your two fingers in and see through. Some half a dozen or more 
surgeons, who had examined the body for the widow, for the defendant, 
and for the coroner, testified that there were no powder burns nor shot 
anywhere on the outside of the head, face, lips tongue, or inside of the 
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mouth, except on the back part of the roof of the mouth, and flattened 
bird shot were found, and only found, on the inner side of the skull. 
They further testified that in their opinion the gun was fired while the 
end of the muzzle was in contact with the back part of the mouth. The 
one surgeon, who testified for the plaintiff, substantially agreed with the 
correctness of the description of the wound by defendant’s witnesses, 
but said he was unable to form an opinion as to whether the shot was 
fired from the inside or the outside of the mouth, at the time he made his 
examination. One doctor testified that it was possible the gun was acci- 
dentally discharged, while he was blowing in it, but, if so, he had the 
end of the barrel in the back of his mouth while he was so doing, and it 
was discharged. 

Mrs. Woolfolk, the widow testified for plaintiff that he said he was 
going down stairs to read or clean his gun; but a number of witnesses 
testified, for defendant, that he did not remove his cleaning material or 
tools from the gun case, because they were found undisturbed in their 
pocket, which was buckled up, in said case, and that one barrel of the 
gun, which was loaded, but not discharged, was perfectly clean, and the 
barrel, which had been fired, was a little dirty from the shot. Mrs. 
Woolfolk and several friends of deceased, also testified for the plaintiff 
that they never heard him threaten suicide, and that he was of a happy, 
optimistic disposition. 

Upon Woolfolk’s death, his land company collapsed largely insolvent, 
and went into bankruptcy, and his personal estate was practically noth- 
ing, being less than $100. It was also shown by defendant that the life 
insurance company, of which Prentiss, the plaintiff was vice president, 
had a policy on the life of Woolfolk, ‘which it compromised at 40 cents 
on the dollar, and gave as a reason for so doing in its report to the 
Insurance Department of Illinois that the insured had committed suicide. 
James H. Prentiss, the plaintiff, made oath to this report, stating that 
the facts as stated therein were true. 

The evidence of the defendant, as to the breach of warranty in the 
application, stating that neither of insured’s parents had ever been in- 
sane, showed that in 1906 the insured, Clinton S. Woolfolk, filed a peti- 
tion signed and sworn to by him before the county clerk of Cook 
county, Ill., stating that he believed (his father) Alexander M. Wool- 
folk, was then insane and unsafe to be at large, and that he ought to be 
committed to an asylum for the insane, and asking for an inquiry into 
the sanity of his father. The inquiry was had. Alexander M. Wool- 
folk was brought in, and a jury was‘inpaneled. The law of Illinois re- 
quired that there should be a physician on every such jury, and in this 
case the physician who served in this capacity was Dr. Krohn, a speci- 
alist in such matters. 


Dr. Krohn testified for defendant that at said inquiry the insured, 
Clinton S. Woolfolk, testified that his father believed that his family was 
in league with the Rothchilds to get money from him; that he had an in- 
vention to pump the ocean dry; that he was inspired to write a book 
about the second coming of Christ; that he heard voices in the night of 
God and Christ talking to him, telling him that Christ was coming back to 
earth again: that his father was incessantly writing about the second 
coming of Christ; that he would write a hundred pages a day; that his 
father’s mind had been affected for 10 years, but was more pronounced 
or aggravated at that time. Dr. Krohn also talked with the father at his 
inquiry, and the father talked to the doctor about all of these things in the 
same manner testified to by the son, and also claimed that Dr. Krohn and 
Chief Justice Carter of the Supreme Court of Illinois were in the con- 
spiracy against him. The doctor gave it as his opinion that at that time 
the father was insane, suffering from paranoia. Dr. Krohn also testified 
that the deceased, Clinton S. Woolfolk, assisted the jury, at its request, in 





114 Insurance Law Journal, Vol. 57. —‘ [Feb., 1921. 


writing up the verdict, in order to show the character of his father’s 
condition of mind. In response to which invitation said Clinton S. 
Woolfolk wrote the following, in his own handwriting, in said verdict, 
and which is a part thereof: 


“tHe has illusions. He thinks the money power is pursuing him with 
the object of assassinating him; also he thinks he has personal talks with 
the Saviour. He has wandered around the city, refusing to stay at any 
home provided for him. If any home is suggested for him, he suspects 
it is a conspiracy with the money powers.” 


At that time, Alexander M. Woolfolk was taken to the State Insane 
Asylum of Illinois at Kankakee, where he died about 4 years afterwards. 
Defendant’s evidence showed that his mental condition remained about 
the same in the asylum from the time he was taken there until he died, 
and two witnesses from the asylyum testified that he was insane while 
there. 

Defendant also introduced certain statues and decisions of the Su- 
preme and Appellate Courts of Illinois, which will be referred to later 
on in the opinion, if necessary. 

Several doctors testified for plaintiff, as experts, on the question of 
the father’s insanity. They stated that the symptoms and actions of 
Alexander M. Woolfolk, as testified to by by Dr. Krohn and set forth in 
the verdict of the jury at the inquiry as to his sanity, did not, in their 
opinion, show that he was insane, but that he had senile demenua, which 
they said was not insanity, but simply meant that his mind was impared 
by old age, not by disease. But they all said that if these symptoms 
were manifested by a comparatively young man they would have in- 
dicated a diseased or insane mind. But one of the doctors, however, 
admitted that there was no difference between dementia and insanity. 

They all said that the literal meaning of dementia was “without mind.” 


Mr. Chancellor, a witness for plaintiff, testified that Alexander M. 
Woolfolk and himself were law partners from 1899 to 1902; that Alex- 
ander M. Woolfolk was a brilliant lawyer during those years, and showed 
no signs of insanity; that after 1902 the witness was out of Chicago most 
of the time, but he returned 3 or 4 times a year, up to 1906, the year 
when the elder Woolfolk was sent to the asylum; that he would see him 
on these visits, and he was perfectly sound-minded, so far as the witness 
could discern, but he did talk about some kind of an invention for a 
drainage machine. There was no evidence that he had ever invented any- 
thing, or had any interest in any kind of an invention. 

Plaintiff also introduced in evidence the record in the injunction case, 
mentioned in the petition, which showed the injunction and dissolution 
thereof, as alleged in the petition. Other facts may be stated in the course 
of the opinion. 

The court refused instructions asked by the plaintiff to the following 
effect : 

First. That if in May or June, 1913, the plaintiff demanded payment 
of the policy from the defendant, who at that time had received informa- 
tion that Woolfolk’s father had been insane prior to the time the insurance 
was taken out, and defendant did not, within a reasonable time after ob- 
taining said information, offer to return the note and cash given for the 
premium, and defendant held the note until the day of the trial, “with a 
view of obtaining payment of it, then the jury may find the defendant 
waived its right to defeat this action on the ground that Clinton S. Wool- 
folk’s father had been insane,” Second. “The burden of proof that Clin- 
ton S. Woolfolk committed suicide rests upon the defendant insurance 
company, and must be proven by the greater weight of all the evidence 
in the case. The presumption is that Clinton S. Woolfolk did not com- 
mit suicide. The defense of suicide in this case is sought to be establish- 
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ed by circumstantial evidence alone, and you are instructed that the cir- 
cumstantial evidence relied upon must be of such a character, taken al- 
together, as to exclude every other reasonable cause of death, except sui- 
cide.” 


The court gave the following instructions for the plaint’ff: 


“The court instructs the jury that on the issues of suicide you cannot 
resort to guess conjecture, random judgment or supposition to determine 
the cause of Clinton S. Woolfolk’s death, but before defendant is entitled 
to a finding in its favor on that issue it must be proved by the evidence 
in this case that his death was caused by his own act, inflicted with sui- 
cidal intent. This is a matter that must be proven by the evidence, and 
cannot be presumed, nor can it be inferred from the mere fact alone that 
death was caused by a gunshot, and if from the evidence you are unable 
to determine ‘whether Clinton S. Woolfolk’s death was caused by his own 
act or by some means or causes unknown, then you cannot find for de- 
fendant on the defense of suicide. 

“The court instructs the jury that the defendant is not entitled to a 
verdict in this case on the defense of suicide set up by it, unless you find 
by the greater weight or preponderance of all the evidence in the case 
that the death of Clinton S, Woolfolk was caused by his own act with 
suicidal intent, and in this connection the court further instructs you that 
if you find the testimony is evenly balanced and does not preponderate in 
favor of defendant as to said issue, then you cannot find for defendant 
on said issue of suicide. 

“Notwithstanding it may conclusively appear that the death of 
Clinton S. Woolfolk was brought about by a gunshot wound in the head, 
yet if the character of such gunshot wound and all the surrounding and 
attending circumstances are as reasonably consistent with the theory of 
accident, then you should find against the defense of suicide, and in this 
connection you are instructed that the law does not place upon the 
plaintiff the burden of proving that Woolfolk’s death was the result of 
an accident. This is not a suit on an accident policy, but is a suit on a 
life policy, and plaintiff is entitled to recover on proof of the death of 
the insured, unless defendants prove that the insured committed suicide, 
or unless you find for defendant on some of the .other defenses men- 
tioned in other instructions. 

“The court instructs the jury that you are the sole judges of the 
weight of the evidence and of the credibility of the witnesses, and if 
you believe any witness has intentionally sworn falsely to any material 
fact, you are at liberty to disregard the whole of the testimony of such 
witnesses, and in arriving at your verdict, you will take into considera- 
tion, not only all the evidence in the case, but all the facts and circum- 
stances given in evidence, and in determining what weight and credi- 
bility shall be given to any witness testifying in the case, you will 
consider his conduct while upon the witness stand, the reasonableness or 
unreasonableness of his testimony, and in cases where he is testifying as 
an expert, you will consider his opportunities for forming his opinions, 
his qualifications for giving opinions upon the subject of his testimony, 
his attitude toward the parties to the action, and all other facts and cir- 
cumstances given in evidence in the trial of the case. 

“The court instructs you that the words in a question asked of an 
applicant for life insurance are to be taken in their usual acceptation, and 
if you believe from the evidence that the father of the deceased, Clinton 
S. Woolfolk, was not insane in the usual and ordinary understanding of 
that word, then the alleged insanity of the father of said Clinton. S. 
Woolfolk is not a defense to this action. 

“The court instructs the jury that the opinions of the parties who 
testified as experts are merely advisory and not binding on the jury, and 
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the jury should accord to them such weight as they believe from all the 
facts and circumstances in evidence the same are entitled to receive. 

“The jury are instructed that they are the sole judges of the evidence 
and credibility of the witnesses, and may give to the testimony of any 
witness such weight as they may deem it entitled to under all the facts 
and circumstances in proof, and in determining what weight they will 
give to the testimony of any witnesses, and in reconciling the conflicting 
testimony, if there be any, the jury are not confined alone to the state- 
ments of the witnesses, but may take into consideration their own ex- 
perience and observations in the common affairs of life. 

“The court instructs the jury that if you find for the plaintiff you 
will deduct from $50,000, the face of the policy, the note for $1,200 
mentioned in evidence, and return a verdict for plaintiff in the sum of 
$48,800, and on said sum of $48,800 you will compute 5 per cent. interest 
per annum from June 30, 1913, to this date, and you will add to the prin- 
cipal sum of $48,800 the amount of the interest and the sum so obtained 
will be the amount of your verdict, if for the plaintiff.” 


The court modified certain instructions offered by the plaintiff, and 
in their modified form gave them to the jury, and said instructions so 
modified are as follows: 


“As to the defense of suicide set up by the defendant, the court in- 
structs you as follows: 

“(1) The burden of proof that Clinton S. Woolfolk committed 
suicide rests upon the defendant insurance company, and must be proved 
by the greater weight of all the evidence in the case. 

“(2) The defense of suicide in this case is sought to be established 
by circumstantial evidence alone, and you are instructed that the cir- 
cumstantial evidence relied upon must be of such character, taken all. 
together, as will show by the greater weight of the evidence that Clinton 
S. Woolfolk took his own life with suicidal intent.” 


Plaintiff duly excepted to refusing and modifying his instructions. 
On behalf of defendant, the court gave the following instructions: 


“VI. If the jury from the evidence that the insured, Clinton S. 
Woolfolk, committed suicide, whether the said Clinton S. Woolfolk was 
sane or insane at the time, then the plaintiff is only entitled to a verdict 
for the premium paid on the policy, to wit, $1,888, with interest at 5 per 
cent. per annum from the date of the death of the insured to the date 
of the verdict, unless you find that the defendant has tendered a return 
of said premiums with interest to the date of the tender, in which event 
the jury will only allow interest to the date of the tender, if the jury 
find there has been such tender made by the defendant. 


“VII. While under the pleadings the burden of proving that Clin- 
ton S. Woolfolk committed suicide is on the defendant, nevertheless, 
you are also instructed that such proof need not be by direct testimony, 
but may be inferred from circumstances; nor is the defendant required 
to establish such defense beyond a reasonable doubt, but only by the 
greater weight of the testimony. 

“XI. With respect to the question of the sanity or insanity of Alex- 
ander M. Woolfolk, the jury are instructed that it is not necessary that 
the defendant should show that he was totally bereft of reason or insane 
on all subjects, if the said Alexander M. Woolfolk was unable to reason 
or will intelligently on some subject or subjects, from which he could not 
be dissuaded, and had delusions respecting some subject or subjects, then 
he was insane even if he was normal and sane on other subjects, and even 
though you may find that his insanity was not such type or degree as to 
justify his confinement in an asylum. 

“XII. With respect to the question of the insanity or sanity of 
Alexander M. Woolfolk, the jury are instructed that if you find and 
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believe from the evidence that he- had delusions that the money 
powers were pursuing him, or attempt'ng to assassinate him, and that his 
mind could not be dissuaded from such delusions, if any, the jury find, 
or that he had personal talks with the Saviour, or that he had other de- 
lusions, from which his mind could not be dissuaded, then you are in- 
structed that he was insane, even though you find that his condition was 
not such as to justify his incarceration in an asylum, or that on other 
subjects he was rational and normal. 

“IX. If the jury find and believe from the evidence that Alex- 
ander M. Woolfolk, at any time, was afflicted with the disease or ailment 
of insanity, you will find for the plaintiff only for a return of the prem- 
ium paid on the policy, to wit, $1,888, with interest at 5 per cent. per an- 
num from the date of the death to the date of the verdict, unless you find 
from the evidence that the defendant has tendered a return of the prem- 
iums with accrued interest, in which event you will allow interest only 
to the date of the tender.” 


To the giving of which instructions the plaintiff excepted. 

The jury found a verdict for the plantiff for $2,37966. Judgment 
was entered accordingly. After unsuccessfully moving for a new trial, 
plaintiff brought the case here by appeal. 

[1] II. The first point made by appellant is that under the terms 
of the policy the liability of defendant for its full amount was incontest- 
able under the laws of Illinois, according to a decison of the Supreme 
Court of that state rendered since the trial of this cause below. Mon- 
ahan v. Metropolitan Life Insurance Co., 238 Ill. 136, 119 N. E. 68 L. R. 
A. 1918D, 1196. The incontestable clause of the policy in the case before 
us is as follows: 

“This policy shall be incontestable after two years for the amount due 
except for the nonpayment of premiums.” 

It is contended here by appellant that defendant, having taken no af- 
firmative steps in court to contest the validity of the policy within 2 
years from its date, although Woolfolk died within 14 months thereafter, 
the defendant insurance company could not, becausse of said clause, at 
the trial of this case contest its liability for the full amount of the policy, 
except for the nonpayment of the »remiums. Without deciding one 
way or the other whether the difference in the phraseology of the incon- 
testable clause in the Monahan Case should distinguish this case from 
that we must rule this contention against the plaintiff, for the reason that 
no such point was made in the lower court, and that court never had an 
opportunity to pass upon it. The record shows that plaintiff failed by the 
pleadings or by instructions or oral or written motions of any kind 
or objections to evidence or in any way to invoke or call attention to 
that provision of the policy in the circuit court. But, on the other 
hand, the plaintiff by his own instructions submitted the question of sui- 
cide and breach of warranty by the insured to the jury and tried the 
case on the theory that the liability of the defendant was a contestable 
matter on those grounds, as claimed by defendant. Having tried the 
case on that theory below, the plaintiff cannot in this court change his 
theory and contend for the first time, that the issues thus raised and 
tried were not contestable issues in case. Section 2081, R. S. 1909, 
provides as follows: 

“No exceptions shall be taken in appeal or writ of error to any 
proceedings in the circuit court, except such as shall have been expressly 
decided by such court.” 


In Howwell v. Jackson, 262 Mo. 414, 415, 171 S. W. 345, this court 
per Lamm, J., said: 
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“Finally, no such point was made below during the trial, or in the 
motion for a new trial. The circuit court ruled on no such question. 
Ergo we may not. * * * R. S. 1909, § 2081.” 


See, also, Maddis v. Kenny, 176 Mo. 200, 75 S. W. 633, 98 Am. St. 
Rep. 496; Kilpatrick v. Wiley, 197 Mo. 123, 95 S. W. 213; Walker v. 
Railroad, 193 Mo. 453, 92 S. W. 83; Chinn v. Naylor, 182 Mo. 583, 81 
S. W. 1109; Merrielees v. Railroad, 163 Mo. 486, 63 S. W. 718; 
Dougherty v. Gangloff, 239 Mo. loc. cit. 660, 144 S. W. 434; Bray’s adm’r 
v. Seligman’s Adm’r 75 Mo. loc. cit. 40: Henry County v. Citizens’ 
Bank, 208 Mo. 226. 106 S. W. 622, 14 L. R. A. (N. S.) 1052; Keele v. 
Railroad, 258 Mo. loc. cit. 75 167 S. W. 433; State ex rel. v. People’s Ice 
Co., 246 Mo. loc. cit. 201, 151 S. W. 101. 


[2-4] Ill. While it is true that suicide is not presumed, and cannot 
be found, as a matter of law, when the evidence is wholly circumstantial 
unless such circumstances exclude every reasonable hypothesis except sui- 
cide, yet it is improper in an instruction to so state to the jury when there 
is evidence both for and against suicide. Brunswick v. Standard Ac- 
cident Insurance Co., 278 Mo. 154, 213 S. W. loc. cit. 50, 7 A. L. R. 
1213; Kane v. Lodge, 113 Mo. App. loc. cit. 118, 119, 87 S. W. 547. In 
the case at bar, there was the strongest sort of evidence showing that the 
assured committed suicide, and in the face of such evidence all presump- 
tions disapper, and it is for the jury to determine, under all the facts 
and circumstances in the case, whether the assured did commit suicide, 
and on this proposition the burden of proof was upon the defendant in- 
surance company. In civil cases, even where the cause of action or 
defense is based upon a criminal charge a preponderance of the evidence 
is sufficient, although the evidence is all circumstantial. It need not be 
proved beyond a reasonable doubt, or what is the same.thing, exclude 
every other reasonable hypothesis. State ex rel. v. es 268 Mo, 239, 
187 S. W. 23; Edwards v. Knapp Co., 97 Mo. 432, 10 S. W. 54; Smith v. 
Burrus, 106 Mo. 101, 16 S. W. 881, 13 L. R.A, 59, 27 Am. St. Rep. 329; 
Marshall v. Ins. Co., 43 Mo. 586. The lower court properly rejected 
plaintiff’s instruction as requested on this subject, and properly gave it 
as modified, and also properly gave the defendant’s instructions on this 
question. 


[5-7] IV. Appellant objects to instructions Nos. 11 and 12, given on 
behalf of defendant on the subject of the insanity of the elder Woolfolk. 
The objection is that these instructions did not require the jury to find 
that he was totally bereft of reason, and told the jury that he was in- 
sane if he had delusions on any subject, even though he was sane in other 
respects, and his insanity was not of such type or degree as to justify his 
confinement in an aslyum. On behalf of plaintiff, the court gave an in- 
struction, on the same subject, that if the father was not insane in the 
usual and ordinary understanding of that word, then he was not insane 
within the meaning of the policy and his alleged insanity was no defense. 
These instructions must all be read together in view of the evidence in 
the case. When so read, the delusions required to be found by the 
jury, before they could find the father insane, were delusions “from 
which his mind could not be dissuaded.” 


This court in Fulton v. Freeland, 219 Mo. 494, 118 S. W. 12, 131 
Am. St. Rep. 576, opinion by Graves, J., in defining delusions stated (219 
Mo.. loc. cit. 517, 118 S. W. 18): 


“There is no such thing as a delusion founded upon facts. It is a 
mental conception in the absence of facts.” 


And further (219 Mo. loc. cit. 519, 118 S. W. 19): 


“In the case of Scott v. Scott, supra [212 Ill. 597], it is said, ‘An 
insane delusion is a belief in something impossible in the nature of 
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things, or impossible under the circumstances surrounding the afflicted 
individual, which refuses to yield either to evidence or reason.’ ” 


In Knapp v. Trust Co., 199 Mo. loc. cit. 667, 98 S. W. 78, Gantt, J., 
speaking for the court, said: 


“Whenever the person conceives something extravagant to exist, 
which has in fact no existence whatever, and he is incapable of being 
reasoned out of this false belief, it constitutes insanity.” 


To the same effect are Buford v. Gruber, 223 Mo. 231, 122 S. W. 
717; Benoist v. Murrin, 58 Mo. 307; Wigginton v. Rule, 275 Mo. 412, 
205 S. W. loc. cit. 179 (Div. No. 2, this court, Williams, J.). The in- 
structions complained of are in harmony with these pronouncements of 
this court. 

Indeed, in this case, the fact that the assured himself made and 
swore to the application for the confinement of his father in an asylum, 
on the ground that he was insane, and wrote out with his own hand, a 
material portion of the verdict, finding him insane, and had him incar- 
cerated for 4 years or up to the time of his death, as an insane person 
in the asylum, added to the other evidence adduced by the defendant on 
that subject, makes the fact of the father’s insanity well-nigh conclusive 
as against the assured, and also as against the plaintiff, who stands in his 
shoes. We should require material error in an instruction on that sub- 
ject, before it could be cansidered reversible error in this case. We must 
rule this point against the appellant. 

[8-10] V. It is also contended that the answer of the insured in his 
application for the policy, to the effect that neither of his parents ever 
had the disease or ailment of insanity, was simply a representation, and 
not a warranty, and, if not true, did not avoid the policy. We cannot 
uphold this contention. All the provisions of the application and the 
policy relating to this answer of the assured and to whether such answer 
is a representation or warranty have been set out in our statement, to 
which we refer, without repeating here. In the absence of a statute ef- 
fecting the question, said answer of the assured in connection with all 
the provisions of the application and policy relating thereto, would in 
this state be held to be a warranty, and, if it was untrue, the policy 
would be void. Life Ins. Co. v. Glaser, 245 Mo. 377, 150 S. W. 549, 45 
L. R. A. (N. S.) 222; Aloo v. Ins. Ass'n, 147 Mo. ‘561, 49 S. W. 553: 
Bank v. Bonding Co., 194 Mo. App. 229, 187 S. W. 99. 

Our statute (section 6937, R. S. 1909), which provides, that no mis- 
representation made in obtaining a policy shall be deemed material or 
render the policy void, unless the matter misrepresented shall have 
actually contributed to the contingency or event on which the policy is 
to become due and payable, has no application, because the policy sued 
on was made and payble in Illinois, the insured died there, it is an IIli- 
nois contract, and the substantive rights of the parties thereunder are 
governed by the laws of Illinois. Thompson v. Ins. Co., 169 Mo. loc. 
cit. 29, 68 S. W. 889; Liebing v. Mutual Life Ins. Co., 276 Mo. 118, 207 
SW. 230; Lewis v. Ins. Co., 201 Mo. App. loc. cit. 51, 209 S. W. 625. 

On the question whether said answer was a wafranty, the defendant 
introduced in evidence the following opinion of the Supreme Court of 
Illinois: Crosse v. Knights of Honor, 254 Ill. 80, 98 N. E. 261, 45 L. R. 
A. (N. S.) 162. In that case, the court said: 


“The rule established in this state is that, where an application for 
life insurance is expressly declared to be a part of the policy and the 
statements therein contained are warranted to be true, such statements ° 
will be deemed material whether they are so or not, and if shown to be 
false there can be no recovery on the policy, however innocently the 
statements may have been made. * * * In this case it was agreed 
that the answers made to the medical examiner should be warranties, 
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and that any false or untrue statement or answer should operate to for- 
feit the rights of the beneficiary. There is nothing in the contract which 
would give any room for interpreting it differently from the language 

employed in it, and counsel seeking to sustain the judgment do not con- 
’ tend that such is the case. In any event, the answers made were material 
to the risk, and did not relate to a matter of opinion or judgment con- 
cerning which there might be a mistaken, but honest belief. * * * 
The rule that ambiguous language is to be construed most strongly 
against the insurer does not authorize a perversion of language or the 
exercise of the inventive powers for the purpose of creating an ambigu- 
ity where none exists,” 

To the same effect are the following decisions of the Yonge 
court of Illinois, cited by respsondent: Cessna v. Endowment Co., 152 
Ill. App. 653: Karaffa v. Order of Foresters, 159 Ill. App. 498. Appel- 
lant, however, cites the following Illinois cases as announcing a con- 
trary doctrine: Continental Life Insurance Co. v. Rogers, 119 Ill. 474, 
10 N. E. 242, 59 Am. Rep. 810; A=tna Ins. Co. v. King, 84 Ill. App. 171; 
Weisguth v. Supreme Tribe, 272 Ill. 541, 112 N. E. 350; and Minnesota 
Life Ins Co. v. Link, 230 ill. 273, 82 N. E. 637. None of these cases 
are in point. The first three required the answers to have been fradu- 
lently made to avoid the policy, and none of them, including the last 
case, warranted the answers to be absolutely and literally true. and not 
simply to the best of the assured’s knowledge and belief, as in the appli- 
cation before us. We rule this contention against appellant. 

[11] VI. Prior to our statute on the subject, a provision in a pol- 
icy of insurance in this state, that it should be void or did not cover 
the risk, in case the assured committed suicide, sane or insane, was 
a valid provision. Adkins v. Ins. Co., 70 Mo. 27, 35 Am. Rep. 410; 
Haynie v. Knights Templars’ & Masons’ Life Indemnity Co., 139 Mo. 
416, 41 S. W. 461. 

There is no statute in Illinois prohibiting such a condition in a pol- 
icy, consequently it is a valid one in that state, and was a good defense 
in this case. Seitzinger v. Modern Woodmen, 204 Ill. 58, 68 N. E. 478; 
Kiesewetter v. Supreme Tent, 227 Ill. 48, 81 N. E. 19. Indeed, appellant 
makes no contention that any such statute existed in Illinois, when this 
policy was issued, 

[12] VII. It is also argued by appellant that defendant should 
have tendered back the premium collected, together with the note of the 
assured, for the uncollected premium, within a reasonable time after the 
assured’s death, and defendant’s knowledge of the father’s insanity, in 
order to avoid the policy on the ground of the father’s insanity. It is 
not claimed that defendant received any premium or payment on the note 
after it knew the assured had violated his warranty in this regard, but 
that a few months after the death of the insured the plaintiff demanded 
payment of the policy from the defendant, and the defendant refused 
payment on the ground that the assured made a false answer respecting 
the insanity of his father in the application, and therefore the policy 
was void; that defendant did not on that occasion tender to the plaintiff 
or any one else the cash and note it had received from Woolfolk as & 
payment of its premium. It is, however, admitted that about a year 
afterwards defendant did tender to the plaintiff (and defendant’s evi- 
dence is also to Mrs. Woolfolk, administratrix of her husband’s estate) 
the cash and note received by defendant as a premium on said policy. 
The record also shows that prior to the trial the defendant deposited 
said cash, with interest from the time of Woolfolk’s death, together 
with said premium note, in the circuit court where this case was tried. 

On this point, defendant introduced in evidence opinions in the 
following cases: Seabach v. Ins. Co., 274 Ill. 516, 113 N. E. 862: and 
Hermann vy. Court of Honor, 193 II. App. 366. In both of these cases, it 
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was ruled that tender in court was sufficient, unless after knowledge of 
the fact of forfeiture the company recognized the continued validity of 
the policy, or did acts in recognition thereof of which there is no evi- 
dence in this case. Furthermore, in the Seabach Case, the court ruled 
that it was not necessary to make a tender of such premiums to the 
beneficiary or an assignee of a policy, and that if any tender was neces- 
sary, it should be to the administrator of the insured. We rule that if 
any tender was required in this case to plaintiff, the tender into court 
made by defendant of the cash received and premium note from the as- 
sured was sufficient. 

[13] VIII. It is also said by appellant that defendant in its answer, 
in effect, claimed the right to retain the cash paid for premiums and 
the premium note, but we do not so understand the answer. It simply 
asks credit for the same, in case it is held liable for the full amount of 
the policy, but denied all liability thereon. This in no way waives any 
of the defendant’s rights. There is no evidence that plaintiff or any one 
ever demanded a return of the premiums paid or the premium note, or 
that defendant ever refused to repay or return the same, or ever demand- 
ed payment of said premium note at any time after Woolfolk’s death. 
We hold this point is not well taken by the appellant, and his instruc- 
tion on this subject was properly refused. 

[14-17] IV. The court committed no error in admitting the threats 
of the assured to commit suicide. State v. Ilgenfritz, 263 Mo. 631, 173 
S. W. 1041, Ann. Cas. 1917C, 366. Matters with reference to the admis- 
sibility of evidence are determined by the law of this state, where the 
case was tried, and not by the law of Illinois, where the contract was 
made. Thompson v. Traders’ Ins. Co., 169 Mo. loc. cit. 29, 68 S. W. 889. 
Nor did the court err in excluding the coroner’s verdict as to the cause 
of the death of the assured in this case. State v. Coleman, 186 Mo. 151, 
84 S. W. 978, 69 L. R. A. 381; Kane v. Lodge, 113 Mo. App. 119, 87 
S. W. 547. Nor was there error in admitting the petition signed and 
sworn to by the assured, charging his father with insanity, and the 
portion of the verdict in the insanity inquiry, written by the assured. 
They were admissions of the assured showing that his answer, as to his 
parent’s insanity in the application for insurance, was false, and known 
by him’ to be false. 

Other matters are urged by respondent to sustain the judgment of 
the court below, but it is not necessary to consider them. 

Finding no error in this case, let it be affirmed. It is so ordered. 

Ragland, C., concurs. 

Brown, C., concurs in result. 


Per CurtaAM. The foregoing opinion by Small, C., is adopted as the 
opinion of the court. 

Graves and Goode, JJ., concur. 

Blair, P. J., concurs in result. 

Woodson, J., absent. 
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LONG v. ST. JOSEPH LIFE INS. CO. (No. 13699.) 
(Kansas City Court of Appeals. Missouri. Nov. 8, 1920.) 
225 Southwestern Reporter, 106. 


1. INSURANCE—WAR CLAUSES IN LIFE POLICIES VALID. 

War clauses in ‘life policies, either reducing liability, or exempting 
the insurer altogether in case of insured’s death within the circum- 
stances and terms of such clauses, are valid. 


(For other cases, see Insurance, Dec. Dig. §§ 340, 438, 515.) 


2. INSURANCE—CONSIDERATION NOT NECESSARY FOR EX- 
ERCISE OF RIGHT TO INCORPORATE WAR CLAUSE IN 
POLICY. 

A life insurer, apprehending the increased hazard which may exist 
merely on account of insured’s becoming a soldier or sailor, may guard 
against such apprehension by a war clause in the policy, and need not 
furnish consideration for such exercise of its right to determine what 
sort of a contract it will make. 


(For other cases, see Insurance, Dec. Dig. § 340.) 


3. INSURANCE—INTERPRETATION OF AMBIGUOUS CLAUSE 
MOST FAVORABLE TO INSURED MUST BE ADOPTED. 
Where a clause of a life policy, as a war clause, is reasonably open 

to more than one interpretation, one favorable and the other less favora- 

ble to insured, that most favorable to insured must be adopted. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—LIFE INSURER HELD LIABLE FOR FACE OF 
POLICY ON LIFE OF MEMBER OF NAVAL RESERVE WHO 
DIED ON FURLOUGH, DESPITE WAR CLAUSE; “EN- 
GAGED.” 

Clause of a life policy reducing liability to the amount of premiums 
paid plus 5 per cent. interest, in case of the death of insured “while 
engaged in any military or naval service in time of war,” did not ex- 
empt the insurer from liability for the face of the policy, where insured, 
though he had enlisted in the United States Naval Reserve, after the 
signing of the armistice which terminated hostilities in the war with 
Germany died while at home on a furlough from influenza and pneu- 
ynonia not caused by his service; “engaged” denoting action or partici- 
pation in something being done in the service. 

(For other cases, see Insurance, Dec. Dig. § 515.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Engage.) 


Ellison, P. J., dissenting. 


Appeal from Circuit Court, Harrison County. 

“Not to be officially published.” 

Action by U. S. G. Long, administrator of the estate of Melvin A. 
Long, deceased, against the St. Joseph Life Insurance Company. From 
judgment for plaintiff, defendant appeals. Affirmed, but case certified 
to Supreme Court. 


Robert A. Brown and Richard L. Douglas, both of St. Joseph, for 
appellant. 

Barlow, Barlow & Kautz, of Bethany, and J. M. Johnson, and J. D. 
Hill, both of Kansas City, for respondent. 
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TRIMBLE, J. This is an action upon a policy of insurance issued by 
defendant July 26, 1917, on the life of Melvin A. Long in the sum of 
$2,000, payable upon his death to his estate. The insured died Decem- 
ber 4, 1918, 

The application, signed by plaintiff, and on which the policy was 
based, contained the following provision: 

“It is hereby understood and agreed * * * that, in case of my 
death while engaged in any military or naval service in time of war, to 
accept as full settlement of this policy the total premiums paid to the 
campany with five per cent. interest added for the time the company 
has had the use of my money.” 


The policy contained this provision: 


“This policy is incontestable after one year from date of issue and 
is free from conditions as to residence, occupation, travel, time and 
cause of death: Provided, however, that it is especially understood and 
agreed that, in case the death of the insured while engaged in any mili- 
tary or naval service in time of war, the. beneficiary or beneficiaries 
hereunder shall accept, in full settlement of this policy, a sum equal to 
the total premiums paid by the insured, together with interest thereon at 
the rate of five per centum per annum from the respective date such 
premiums were paid.” 

In the month of May, 1918, insured enlisted in the United States 
Naval Reserve Force, and from that time continued to be a member 
of the United States Naval Force attached to the United States Naval 
Training Station at Great Lakes, Ill., for training, and while at said 
Naval Training Station, insured was engaged in training for actual 
participation in hostilities of war in the naval service of the United 
States. 

On November 23, 1918, insured was granted a furlough, and went to 
his home at Bethany, in Harrison county, Mo., and while there became 
ill of influenza and pneumonia, and died as a result thereof on Decem- 
ber 4, 1918, without having returned to his station and while said fur- 
lough was still in force. Said illness was not caused by the service, nor 
is there any evidence that said service contributed to his death, but the 
furlough was granted and said death occurred after November 11, 1918, 
the date of the armistice between the forces of the United States and 
those of Germany. 

The company contended that it was not liable for the $2,000, the 
face of the policy, but was only liable for the amount of the two prem 
iums of $55.20 paid in 1917 and 1918, with 5 per cent. thereon aggregating 
$115.70, which sum it tendered to the plaintiff before suit was brought: 
and after suit was brought the company set up the said contention and 
retendered the said $115.70 and offered to allow judgment to be ren- 
dered against it for said amount. 

All of the above facts were agreed to by stipulation, and the case 
was submitted to the court sitting as a jury. Judgment was rendered 
for plaintiff for the full amount of the policy, and the defendant has ap- 
pealed. 

[1] There is no question but that “war clauses” of this character, 
either reducing liability or exempting the insurer altogether in case of 
insured’s death within the circumstances and terms of such clauses, are 
valid. Indeed, no controversy exists herein as to that. Such clauses 
vary, however, according to the language used and the interpretation 
thereof by the courts. Speaking generally, they may be roughly divided 
into three classes: (1) Those providing for forfeiture of the insur- 
ance if insured goes into military or naval service without the insurer’s 
consent and the payment of an increased premium which has for its 
basis the increased hazard thereby created; (2) those which apply only 
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in case the death of insured results from naval or military service; in 
such clauses the policy is in full force as to all risks not resulting from 
such service; (3) those which suspend or reduce liability during the 
period of time in which insured is in military or naval service, without 
regard to whether death be. caused by or arise out of the service. In 
this last classification the insurer, in order not to subject itself to the 
difficulty of proving that death was caused by such service, declines to 
enter into a contract imposing liability for the death of the insured oc- 
curring during the period of that service, but provides that, if death 
does occur during such period, the premiums paid shall be returned 
with interest, or that it will pay the reserve created. The insured in 
such a contract can safely pay his premiums thereunder, since, if his 
death does occur during such period, the amount of premiums paid will 
be returned with interest, whereas, if death does not so occur, im- 
mediately upon the termination of the period of service full liability 
will be restored, and that, too, regardless of whether death should there- 
after ensue as a result of such service. 

[2, 3] It is contended by appellant that the clause in the insurance 
contract now before us places the policy in the last-named category. 
In this connection we may say that respondent’s argument that any ex- 
emption in favor of an insurance company must be based on something 
relating to the hazard incurred, or else there is no consideration there- 
for, does not materially aid in solving the question before us. No doubt 
apprehended increased hazard is the reason and basis for inserting such 
exempting or restrictive clauses in insurance contracts. But, in the very 
nature of things, the mere fact that a man is an enlisted soldier or 
sailor may bear some relation to increased hazard. That hazard may 
arise from things obvious and directly connected with the performance 
of the duties of that service, or it may exist in unseen or unknown causes 
resulting from the mere status of being a soldier or sailor and liable to 
be called upon to perform those duties. At least, it may very well 
be apprehended that increased hazard may exist merely on account of 
such status. That being the case, the insurer may guard against such 
apprehension. The insurance company has the right to decide the kind 
of contract it will enter into. It does not have to furnish a consideration 
for the exercise of that right. If it chooses, it can say to the insured: 


“During the period you are an enlisted soldier or sailor I will not 
be liable for the insurance, should you die in that period, no matter 
whether such service caused it or not.” 


So that, as we view it, if the contract unequivocally and explicitly 
says that the mere status of being an enlisted man in the army or navy 
at the time death occurs will suspend the insurance and call for a return 
only of the premiums received with interest, then the question of con- 
sideration does not enter into the matter. But, since increased hazard 
is the basis or reason of such restrictive clauses, and insurance contracts 
are practical matters formulated exclusively in the language of the in- 
surer, it would seem that, if the latter desires to guard against any mere- 
ly apprehended increased hazard, it should do so in the clearest and most 
unmistakable terms ; in other words, the question before us is not wheth- 
er the clause can be understood to mean what appellant contends it does, 
but whether the clause as written is reasonably open to more than one 
interpretation, one favorable and the other unfavorable, or less favora- 
ble, to the insured. If so, then under well established rules the one 
most favorable must be adopted. 

[4] In this case death came during the time the insured was a 
member of, or an enlisted man in, the naval service: but such death 
occurred while insured was at home on a furlough; and, according to 
the stipulated facts, the illness resulting in insured’s death was not caused 
by the service he was in, nor is there any evidence that said service 
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contributed to his death. In the insurance contract liability is reduced 
to the amount of the premiums paid, plus interest thereon at 5 per cent. 
in case of the death of insured “while engaged in any military or naval 
service in time of war.” 

Now, if it was desired to express the thought that liability would be 
reduced if death occurred at any time during the period of insured’s 
service, from the date of entrance thereinto down to the date of his dis- 
charge, why was the word “engaged” used? If insured’s mere status of 
being an enlisted soldier or sailor at the time of his death is to give 
effect to the clause and reduce liability, what necessity existed for say- 
ing therein that death must occur while insured is “engaged” in any 
such service? The usual and ordinary, if not the universal, way of ex- 
pressing a man’s status in that regard, where no idea or thought of 
what he is doing therein is intended, is to say that he “is in the service,” 
not that he “is engaged in the service.’ No one ever heard a soldier 
or sailor, either from general to private or from admiral to “gob,” say 
he is engaged in the service, but only that he is “in the service.” If, how- 
ever, it is desired to convey the idea of his participation therein, or 
of what he is doing in that service, he will say, “I am in the service, 
engaged in recruiting, or in doing” so and so, whatever it may be. And 
this is the way these ideas are expressed in literature. Even in the 
quotation made by appellant in support of the contrary contention from 
the case of In re Smith’s Will, 6 Phila. (Pa.) 104, the word “engaged” 
is not used when the mere fact of being “in the service” is expressed, 
but it is used when the idea of participation in some act or duty of that 
service is intended. It says: 


“In common parlance, a soldier is understood to be in actual mili- 
tary service from the time of his enlistment until his discharge, whether 
he be in camp, garrison, hospital, at home on furlough, on the march, 
engaged in battle or siege.” (Italics ours.) 


If the clause in the insurance contract before us means what appel- 
lant contends it does, why was it not made to read “in case of the death 
of insured while in the service,” etc.? Had it said this, or had it read 
that if insured died “after having entered the military or naval service 
and -before his discharge therefrom,” there could be no doubt but that 
the clause had reference to the period of insured’s service or his mere 
status in that regard. But, instead of doing this, it says “in case of in- 
sured’s death while engaged in any military or naval service.” The 
word “engaged” has various meanings according to the subject-matter to 
which it is applied or the connection in which it is used., As -applied 
to military or naval service, the word “engaged’ denotes action or par- 
ticipation in something being done in that service. Benham v. Ameri- 
can Central Life Ins. Co. (Ark.) 217 S. W. 462; Nutt v. Security Life 
Ins. Co. (Ark.) 218 S. W. 675. Even if the war clause may mean what 
appellant contends for, yet, if it is open to two interpretations, the plain- 
tiff is entitled to the one most favorable to the insurance, since such 
clauses are construed so as to restrict them to their “narrowest limits.” 
Reid v. American, etc., Ins. Co., 218 S. W. 957, 959. By putting the 
word “engaged” in the exemption clause when it was unnecessary if the 
mere status of being a soldier or sailor would create the exemption, the 
idea is conveyed that death must occur while insured is participating or 
taking part in that service in some way, and not merely during the pe- 
riod he occupies the status of being a soldier or sailor. Although the 
policy nowhere expressly says that death must be connected with the 
service as a possible cause, yet that is implied, or at least the clause is 
susceptible‘of being so understood and interpreted. In Miller v. Illinois 
Bankers’ Life Ass’n, 212 S. W. 310, 7 A. L. R. 378, the word “engaged” 
in the exemption clause was not used with reference to such service, the 
clause in that regard merely reading “death while in the service,’ and 
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the application read that “death while in the service * * * is not a 
risk covered at any time,” etc. So that clearly the clause related to the 
period insured was in service. It will be observed, though, that the 
word “engaged” was elsewhere used in the exemption clause with ref- 
erence to “violation of the law,” and there it conveys the meaning here- 
inabove claimed for it, namely, action or participation therein in the 
thing guarded against. 

In Malone v. State Life Ins. Co., 202 Mo. App. 499, 213 S. W. 877, 
the clause read, “if the insured shall engage in any military or naval 
service,” liability should be limited “in the event of the death of the in- 
sured while so engaged,” etc., but the clause also provided that death 
should occur “as a result of such service.” The word “engage,” as used 
in the phrase “if the insured shall engage in the service,” was treated 
by the court as being synonymous with the word “enter,” and it held 
that insured, “having entered” the service, died “while so engaged” there- 
in, but that, as the clause also provided that death must occur “as a re- 
sult” thereof, and this was not shown, the plaintiff was entitled to re- 
cover. 

In Reid v. American National Assurance Co., 218 S. W. 957, the 
clause read, “if the insured shall die * * * while engaged in naval 
or military service,” etc., and the court held that insured, who contract- 
ed pneumonia and died therefrom after his enlistment and while at a 
military training camp, was engaged in military service and died while 
in such service, and that the exemption or restrictive clause applied. In- 
sured in that case was at a military training camp when he took sick 
and died, and therefore he could be said to be engaged or in the line of 
the performance of duty in the service, and the only possible difference 
between that case and the present one is that in this one insured died 
while at home on a furlough from a disease not caused by the service. 
If, however, the phrase “while engaged in any military or naval serv- 
ice” is the same as “while in the service,” and can mean nothing more 
that, then the fact that insured was at home on a furlough when he took 
sick and died makes no difference; for, whether in camp or on a fur- 
lough, he was “in the service.” It is manifest, therefore, that the case 
at bar cannot be distinguished from either of the cases last above cited 
merely because insured herein was not in camp, but at home on a fur- 
lough. Hence the view expressed herein is in conflict with those expres- 
sed in the above-cited cases by the Springfield Court of Appeals, and this 
case should be certified to the Supreme Court. 

Accordingly the judgment is affirmed, but the case is certified to that 
tribunal. . 

Bland, J., concurs. 
Ellison, P. J., dissents. 


(a ep 


TIERNEY v. PERKINS. 


(New York Supreme Court, Appellate Division, Third Department. 
November 10, 1920.) 


185 New York Supplement, 101. 


INSURANCE—CHANGE IN LAWS AS TO PAYMENT OF BENE- 
FIT, WHEN BENEFICIARY NOT DESIGNATED, HELD NOT 
INVALID AS TO EXISTING MEMBERS. 


Where the constitution of a benefit society provided for payntent of a 
death benefit to the member’s heirs, if the member failed to designate a 
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beneficiary, a change to provide for payment to the widow, minor chil- 
dren,.and dependent relatives in the order named was reasonable, and 
did not deprive the member or any other person of a vested right, and 
was not invalid as applied to existing members; the power of designating 
a beneficiary not being affected. 


(For other cases, see Insurance, Dec. Dig. § 719[2].) 
John M. Kellogg, P. J., and Kiley, J., dissenting. 


Appeal from Albany County Court. 

Action by Cornelius F. Tierney, individually and as administrator 
of Mary E. Tierney, deceased, against George W. Perkins, as Presi- 
dent of the Cigar Makers’ International Union of America. From a 
judgment of the County Court (111 Misc. Rep. 331, 181 N. Y. Supp. 
319), reversing upon the law and the facts, a judgment of the City 
Court of Albany in favor of plaintiff for an insufficient amount, de- 
fendant appeals. Reversed, and judgment of the City Court reistated. 


Argued before John M. Kellogg, P. J., and Woodward, Cochrane, 
Henry T. Kellogg, and Kiley, JJ. 


Mills & Mills, of Albany, for appellant. 
J. J. McManus, of Albany, for respondent. 


LIVINGSTON v. UNION CENT. LIFE INS. CO. (No. 10499.) 
(Supreme Court of South Carolina. Oct. 11, 1920.) 
104 Southeastern Reporter, 538.) 


* 
1. INSURANCE—APPLICANT NOT PUT ON NOTICE BY STIPU- 

LATION THAT HE MUST ANSWER QUESTIONS CORRECT- 

liv: 

Applicant for life insurance was not put on notice, by stipulation 
that all statements should be deemed representations and not warran- 
ties, and that no statement should avoid the policy unless contained in 
the written application, that he must answer the questions correctly at 
the peril of the loss of his policy, and he never agreed to so much by 
the stipulation. 

(For other cases, see Insurance, Dec. Dig. § 264[2].) 


2. INSURANCE — WHETHER ANSWER OF APPLICANT MA- 
TERIAL TO RISK MIXED QUESTION OF LAW AND FACT. 
Whether an answer of an applicant for life insurance was material 

to the risk is a mixed question of law and fact. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


3. INSURANCE — EVIDENCE INSUFFICIENT TO SUSTAIN 
FINDING INSURED’S NEGATIVE ANSWER IN APPLICA- 
TION WAS MATERIAL TO RISK. 

In an action on a life policy, evidence held insufficient to Justify 
finding that negative answer to the question whether insured had had 
any illness or consulted any physician in the last five years was material 
to the risk. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 
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Appeal from Richland County Court; M. S. Whaley, Judge. 
Action by Mrs. Mattie C. Livingston against the Union Central Life 
em Company. From judgment for defendant, plaintiff appeals. 
eversed. 


The exceptions follow: 


1. Because his honor erred in charging the jury as follows: 


“Now, I have ruled that no fraud was in this case. There is no 
testimony of fraud in this case. It is a question of false misrepresenta- 
tion. And in order to avoid this policy, to make it of no effect in the 
eyes of the law, any one of those two representations here must have 
been false, must next have been material to the risk, the insurance com- 
pany relying apes such representations in making or entering into its 
contract. * 

“As to the first answer, which is alleged here to have been false, 
which answer was, ‘No,’ to the following question, ‘Have you ever had 
any of the following diseases or symptoms, loss of consciousness, diz- 
ziness, duodenal ulcer?’ As to the first two there is no issue as to those. 
Those go out of the case. That leaves for your consideration only one 
—duodenal ulcer. Did the deceased make a false statement in answering 
that question? 

“There did not necessarily have to be any intent on his part to de- 
ceive. But was his answer correct or was it incorrect? * * * 

“What those facts are it is for you and not for me, but take them 
all, whatever they are, and from them say what conclusion would a rea- 
sonable, ordinary, prudent man, acting under similar circumstances, 
have come to. Would he have concluded that he had duodenal ulcer? 
If so, then Mr. Livingston should have so concluded, and if he answered, 
‘No,’ then his answer would have been false, no matter how it was made, 
it would have been false, and if material to the risk and relied upon by 
the insurance company underwriting that risk and enterirg. upon the 
contract of insurance, his policy would be void, because as we all know 
these contracts are determined by the risk. * * 

“As to whether or not there was any scutasiatininndthen is a question 
that should be left to you gentlemen. Take all of the facts and circum- 
stances there: apply the same test I gave you just now. Would that 
ordinary, reasonable, prudent man have considered that there was such 
a consultation as this contract called for? * * * 

“Now, if you believe that there was a falsity of representation un- 
der what I have already given you in regard to any one of those an- 
swers, that would not be enough to vitiate this policy. It must next be 
shown to you that they were material, each or both, as the case may be, 
and relied upon by the insurance company when entering into this con- 
tract.” 


The error being that in such a case a misrepresentation or mis- 
statement in the application will not enable the insurance company to 
avoid the policy, even though material and relied upon, unless the same 
be fraudulent—unless consciously made by insured, with intent to de- 
ceive. j 

2. That his honor erred in charging the jury: “* * * That leaves 
for your consideration only one—duodenal ulcer. Did the deceased 
make a false statement in answering that question? 

“There did not necessarily have to be any intent on his part to 
deceive. But was his answer correct or was it incorrect? * * * 

“If there was a consultation between him—between Livingston and 
the physicians—or if he had discussed the matter with a physician, or if 
there were any other circumstances bringing it to his attention that any- 
thing was the matter with him in the way of duodenal ulcer, then take 
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all of the circumstances, whatever they are, going only by the facts in 
this case, for outside of that realm you cannot go, and what those facts 
are it is for you and not for me, but take them all, whatever they are 
and from them say what conclusion would a reasonable, ordinary, pru- 
dent man, acting under similar circumstances, have come to. Would he 
have concluded that he had duodenal ulcer? If so, then Mr. Livingston 
should have so concluded, and if he answered ‘No,’ then his answser 
would have been false, no matter how it was made, it would have been 
ne. 7 = 

Thereby giving to the jury a false test to determine whether in- 
sured had correctly answered the question, “Have you ever had duodenal 
ulcer,” in that it permitted the jury to conclude that his answer was 
false or incorrect without even requiring defendant to prove that in- 
sured in fact had duodenal ulcer. ; 

3. Because, upon the motion for a new trial made by the plaintiff 
upon her first ground, as follows: 


“(1) That his honor erroneously charged the jury that the defend- 
ant need not establish fraud, in any of its phases or meanings, on the 
part of the insured in order to avoid the policy, and thereby by infer- 
ence, if not directly instructed the jury that it was not necessary for de- 
fendant to prove that Livingston was even conscious of the misstate- 
ments of fact alleged to have been made in the application,” 


—his honor refused the same and placed his refusal upon the following 
ground, as appears from his order: 


“* * * T am of the opinion that it was not necessary, in order 


to defeat the policy, for the defendant to show that Mr. Livingston was 
in bad faith endeavoring to defraud the insurance company, and it ap- 
pears from: the authorities that if one secures a contract for insurance 
upon a false statement of a material fact, which fact was in the knowl- 
edge of the applicant, and which false statement was material and mis- 
led the company issuing the policy, that said policy should be avoided. 
This was the issue which I left to the jury, instructing them that, while 
it was not necessary to show fraud, it was necessary to show that Mr. 
Livingston knew the representations to be untrue. * * * ” 


The error being; 


(a) That his honor thereby refused the motion upon the ground 
that he had submitted the issue of fraud to the jury, when, as a matter 
of fact, he had repeatedly ruled during the trial and had explicitly in- 
structed the jury that the issue of fraud was not in the case; and 

(b) That his honor sustained the verdict upon the ground that he 
had by his charge required defendant to show that insured knew the 
representations to be untrue, when he had made no such requirement. 

4. Because his honor refused plaintiff’s motion to set aside the ver- 
dict and enter judgment for plaintiff which was made upon the following 
ground: “Plaintiff also moves the court to set aside the verdict and 
enter judgment for plaintiff upon the ground that defendant could not 
succeed without proving fraud, and defendant's counsel stated in open 
court that he had not alleged fraud in his answer and did not intend to 
charge Livingston with fraud in the case’—and erred in refusing the 
same for the reasons therein stated, and further erred in refusing the 
same upon the ground set forth in his order: 

“* * * JT am of the opinion that it was not necessary, in order to 
defeat the policy, for the defendant to show that Mr. Livingston was 
in bad faith endeavoring to defraud the insurance company, and it 
appears from the authorities that if one secures a contract for insurance 
upon a false statement of a material fact, which fact was in the knowl- 
edge of the applicant, and which false statement was material and misled 
the company issuing the policy, that said policy should be avoided. This 
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was the issue which I left to the jury, instructing them that while it was 
not necessary to show fraud, it was necessary to show that Mr. Livingston 
knew the representations to be untrue. * * * ” 


The error being: 


(a) That his honor thereby refused the motion on the ground that 
he had submitted the issue of fraud to the jury, when, as a matter of fact, 
he had repeatedly ruled during the trial and had instructed the jury that 
the issue of fraud was not in the case; and 

(b) That his honor refused the motion upon the ground that he had 
required defendant to prove that insured knew the representations to be 
untrue, when he had made no such requirement. 

5. Because, for the reasons therein stated, his honor erred in refus- 
ing to direct a verdict in favor of the plaintiff upon the plaintiff's first 
ground of the motion to direct a verdict, as follows: 


“(1) Because, under the construction of the answer in this case, 
given to it by defendant’s counsel in open court, there is no allegation 
of fraud or fraudulent intent on the part of the insured in making the 
alleged misstatements of fact set up in the answer; and in the absence of 
fraud, such misstatements do not make the policy either void or void- 
able, and constitute no defense.” 


6. Because, for the reasons therein stated, his honor erred in re- 
fusing to direct a verdict in favor of the plaintiff upon plaintiff's second 
and third grounds, as follows: 


“(2) Because from the entire evidence it does not appear that the 
defendant has elected to avoid or cancel said policy with reasonable 
promptness. 

“(3) Because, under the entire evidence, the defendant has failed 
to establish that it tendered or offered to return the premiums paid on 
said policy within a reasonable time after it had notice of the misstate- 
ments in the application upon which it now relies to avoid the policy.” 


Lyles & Lyles, of Columbia, for appellant. 
R. B. Herbert, of Columbia, for respondent. 


Gace, J. The action is upon a contract of insurance, evidenced by 
a policy for $1,000, on the life of John F. Livingston. The defendant 
had a verdict, and plaintiff has appealed from the judgment. 

Let the exceptions be reported. 

The charge of the court amounted to a practical direction of the 
verdict, and that is the chief exception. The answer does not charge 
that the insured intended to decieve and defraud the company, nor does it 
recite circumstances from which that intent is reasonably inferable. 
The court “ruled that no fraud was in the case.” And though the 
appellant’s counsel said at the bar that he had not conceded so much, 
only that he did not then or now charge fraud; yet neither by plea nor 
by proof is the issue of fraud presented. And it is bound to be so, 
for the agent who wrote the policy testified that he solicited the msured 
for four years before he secured a contract for $2,000, and that upon 
the agent’s insistence $8,000 more was added to that. It is also in evi- 
dence that Mr. Livingston had in the same company a policy paid up 
some 20 years, and that he was a man of fine reputation. 

The company’s sole reason for rejecting the contract in issue lies in 
the single circumstance that the applicant answered “no” to the question: 
“Have you had any illness, or have you consulted any physician. in the 
last five years?” There was another question and answer pleaded in 
defense, one which asked if the applicant had ever had duodenal ulcer; 
but the appellant’s counsel said at the bar that his chief reliance was on 
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the answer to the question first above quoted, and especially to so much 
of it as inquired about consulting a phyysician; and we shall confine 
ourselves to that answer. 

[1] It is not contended by the defendant that the question and 
answer -before quoted, by themselves alone, would avoid the policy. To 
accomplish that end reliance is chiefly had upon a stipulation in the policy. 
That stipulation. with irrelevant words omitted and the words in brackets 
supplied, reads thus: 

“All statements (in the application) shall * * * be deemed represen- 
tations and not warranties. * * * 

“No such statement shall avoid this policy * * * unless it is contained 
in the written application.” 


The converse of the latter clause of that stipulation is that state- 
ments contained in the application shall avoid the policy. But there 
is no sense in such a stipulation: it is without meaning, and it must 
be read out of the contract. If the company meant to say that false 
statements in the application by the applicant should avoid the policy, it 
has not said so by expression or by necessary implication: it has said 
nothing like that. The applicant- was not put on notice by the quoted 
stipulation that he must answer the questions correctly at the peril of a 
loss of his contract, and he never agreed to so much by the stipulation. 
If the applicant’s answer was material to the risk, the applicant was not 
advised of it by the quoted stipulation and has not therein contracted 
about it, so that its materiality is irrelevant to the stipulation. But the de- 
fendant has also pleaded in defense to the action a declaration by the in- 
sured found in the application, and to the effect that the answer before 
quoted was true, and that it should “form a part of the contract issued by 
the said company on my life.” The testimony tends to show that the ap- 
plicant had consulted a physician about two years before the answer was 
made. So that we come instantly upon the defendant’s postulate that 
the applicant’s unexplained and may be inaccurate answer before quoted, 
though free from any taint of deceit, vitiates the contract of insurance. 
All the answers— and there were upwards of a half a hundred of them— 
were written by the hand of the soliciting agent or the examining phys- 
ician; and the present contention even that any inaccurate and thought- 
less answer thus made is fatal to the contract is ground for grave re- 
flection. It is true that the counsel for defendant concedes that the chal- 
lenged answer must be “material to the risk” in order to vitate the con- 
tract. And that fetches us directly to that question, and we confine our- 
selves to it. 

[2] Whether the answer under consideration was “material to the 
risk” is a mixed question of law and fact. 


[3] The only testimony thereabout is that of the medical director Dr. 
Muhlberg. He testified: 


“If any applicant states that he has consulted a phyysician within 
five years, our practice is to find out why he consulted a physician.” 

That is all. 

The defendant has drawn the sword, and it must abide the practice 
of.such. It has appealed to the letter of the contract: it must abide the 
letter of the testimony. It was bound to offer testimony tending to 
prove that in the instant case, had it known of the consultation, it would 
have “found out” the reason of the consultation; it did not do that. 
The witness did not say how he would “find out”, and he did not say that 
he would have rejected Dr. Gibbes’ diagnoses and made one for him- 
self; and if he could say with any certainity what he “would have done,” 
it would be hazardous to insurance contracts to make them depend upon 
what a person might have done under hypothetical circumstances. And 
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at most, the issue of what the company “would have done” is one ordi- 
narily for a jury, and not for a court. 

But we are satisfied that there is no testimony tending reasonably 
to prove that the instant answer was material to the risk, and that a 
verdict ought to have been directed for the plaintiff, and so much: must 
yet be done 

The judgment is reversed. 

Gary, C. J., and Hydrick, Watts, and Fraser, JJ., concur. 


HOUSE y. BANKERS’ RESERVE LIFE CO. OF OMAHA, NEB. 
(No. 4700.) 


(Supreme Court of South Dakota. December 1, 1920.) 
180 Northwestern Reporter 69 


2. INSURANCE—POLICY HELD NOT EFFECTIVE WHERE 
APPLICANT DIED. BEFORE DELIVERY 


Where application for life policy provided that policy should not 
take effect until delivered to applicant in his lifetime, policy given date 
of application but never delivered prior to applicant’s death held not to 
have taken effect. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


Appeal from Circuit Court, Minnehaha County; L. L. Fleeger, 
Judge. 

Action by Kate House against the Bankers’ Reserve Life Company of 
Omaha, Neb. From judgment for plaintiff and from an order denying 
motion for a new trial, defendant appeals. Reversed and remanded. 


Boyce, Warren & Fairbanks, of Sioux Falls, for appellant. 
George J. Danforth, of Sioux Falls, for respondent. 


McCoy, P. J. Action to recover on policy of life insurance. From 
findings and judgment in favor of plaintiff, defendant appeals. Respon- 
dent is the beneficiary under the policy sued on, and is the mother of 
John A. House, an unmarried young man, who is named in the said policy 
as the insured. On the 24th day of January, 1919, John A. House was 
solicited by agents of appellant to make written application for life insur- 
ance, and on that date signed, executed, and delivered to said agents 
written application, which, among other things, contained the following 
stipulations : 

No statements, representations or information made or given by or 
to the person soliciting or taking this application for a policy, or to 
any other person, shall be binding on the company or in any manner 
affect its rights, unless such statements, representations or information be 
reduced to writing and contained in this application; and that under no 
circumstances shall the insurance hereby applied for be in force until 
payment in cash for the first premium while the applicant is in good health 
and a delivery of the policy to the applicant in person during his life- 
time and while in good health. 

On the 26th day of January the said applicant was examined by the 
local medical examiner of appellant. On January 29th the said applica- 
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tion report of medical examiner, and $74.60 in money for the first 
premium, were delivered to appellant at its home office in the city of. 
Omaha, where, on January 30th, the same were referred to the medical 
committee of ‘appellant. Thereafter, said application was sent to and 
passed through the various departments of appellant’s home ofhce where 
on the 14th day of February, 1919, the said application was’ approved and 
said policy in fact executed by the proper officers of appellant, but which 
policy was then antedated and made to bear date of January 30, 1919, and 
was then mailed addressed to said John A. House at Sioux Falls, S. D., 
and was received by respondent on February 15th. On the 6th day of 
February said applicant was taken with influenza, from which he died on 
February 13th. On Februaryy 18th appellant was advised of the death 
of applicant, and on the 23d of April offered to return the premium. 


The president of appellant testified that all policies of appellant, by 
arbitrary rule, were dated on the day the application was referred to the 
medical committee; that the collection of all subsequent premiums was 
based on that date. Among other things, the said policy contained the 
following stipulation: 

In consideration of the application for this policy, which is made a 
part of this contract, and of an advance premium of $74.60, to be actually 
paid in cash on or before the delivery thereof, for one year’s insurance 
from the date of this contract, and for the advance reserve required 
thereon, and upon the condition of the further payment in advance of a 
like amount on or before the 30th day of the month of January in each 
succeeding year during the continuance of this policy, or until twenty 
years’ premiums shall have paid, hereby insures the life of John Albert 
House of Sioux Falls, S. D., in the sum of twenty-five hundred dollars. 

[1] On the trial respondent called as a witness one Newell, the local 
agent who solicited and took said application, and who testified that 
when he took said application one Salmons, state manager of appellant, 
was present and stated to applicant that the policy would be in force 
as soon as it was O. K.’d by the doctor, or as soon as he took the medical 
examination here; that the doctor, was practically the man that decided 
whether he could get insurance or not. Appellant objected to the re- 
ception of this evidence on the ground that it was an attempt to vary the 
terms of a written instrument. The reception in evidence of this testi- 
mony over the objection and exception of appellant is now assigned and 
urged as error. It is the contention of respondent, and the trial court 
so held and found, that, by virtue of said representation of Salmons, 
the evidence of the president of appellant that according to universal 
rule all policies of appellant were dated as of the date of the reference 
of the application to the medical committee and the fact that the policy 
by its terms commenced said term of insurance on the 30th day of 
January, appellant impliedly waived the said stipulation of the applica- 
tion as to the time of the commencement of the said contract of insur- 
ance. It is uncontroverted that this applicant for insurance, notwith- 
standing said oral conversation with said Salmons, executed and deli- 
vered to appellant the written application containing the said provisions 
hereinbefore quoted. Such are usual and common stipulatigms in insur- 
ance applications. We are of the opinion that the said evidence of 
Newell, under the circumstances of this case, was erroneously admitted. 
Section 860, Rev. Code 1919, provides: 

“The execution of a contract in writing, whether the law requires 
it to be written or not, supersedes all the oral negotiations or stipula- 
tions concerning its matter, which preceded or accompanied the execu- 
tion of the instrument.” 


We are of the view that the testimony of the witness Newell. is 
clearly within the rule established by this statute. 
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It seems to be generally held that the parties to insurance contracts 
may, by express or implied agreement, subsequent conduct, or by the 
terms of the policy issued, waive provisions of a written application on 
which the policy is based, and that where there is a conflict or material 
variance between the provisions of an application and the policy the pro- 
visions of the policy must control. Anderson v. Mutual Life Ins. Co., 
164 Cal. 712, 130 Pac. 726, Ann. Cas. 1914B, 903; Burt v. Burt, 218 Pa. 
198, 67 Atl. 210, 11 Ann. Cas. 708, and note. If by a lawful policy 
subsequently executed the appellant materially varied from the terms of 
the application and issued a policy expressly starting the running of said 
contract of insurance at a different and earlier date than that specified 
by the terms of the application, and said policy, as so drawn, had been 
accepted or consented to by the applicant in his lifetime, then, and in 
that case, it might properly be held that the provisions of the application, 
as to when the contract of insurance should commence, had been waived, 
and that the provisions of the policy must control; and, under such cir- 
cumstances, it also might properly be held that the admission of the 
testimony of the witness Newell, although erroneous, was wholly im- 
material and nonprejudicial to appellant. From the record before us 
there seems to have been no subsequent conduct or circumstances in re- 
lation to the acts of the parties that might or could upon any theory be 
held to constitute a waiver of the said provisions of the application, 
other than the issuance of the policy in question and the circumstances 
surrounding the issuance thereof. Therefore, as we view it, the vital 
question is whether or not a valid and binding contract of insurance 
ever came into existence between the appellant, insurance company, and 
said John A. House prior to his death on February 13th. In the case of 
Stemler v. Stemler, 31 S. D. 595, 141 N. W. 780, this court he]d that 
the liability of the insurer must be determined from the contractual re- 
lations existing between the insured and the insurance company at the 
instant of the death of the insured. that after the death of the insured 
the insurance company was powerless to enter into any new contract 
with him, or to change any old contractual relations existing between 
them, whether it had notice of his death or not. The decision in the 
case of Reserve Life Ins. Co. v. Hockett, 35 Ind. App. 89, 73 N. E. 
842, is directly in point. In that case the provisions of the application in- 

*volved were the same as in this; the application was signed and delivered 
and the first premium paid on April 5; the application and first prem- 
ium were received at the office of the insurer on April 7; the applicant 
died on April 8, and on April 9 the policy was in fact issued and mailed, 
which policy, like the one in question, expressly provided that the term 
of insurance commenced on April 5th, the date of the application and 
payment of the premium. Among other things, the court in rendering 
the opinion in that case, said: 


“When the decedent, in his application, made a proposal to become 
insured, he stated that a certain cash installment had been paid to make 
the insurance binding upon the company from the date of the delivery 
of the policy; and he agreed that the policy issued on the application 
should noti@fake effect unless the premium was paid, nor unless the pol- 
icy was delivered to him while he was in good health. Upon compliance 
with these conditions precedent, the contract of insurance was to take 
effect. The first was complied with—the premium was paid. The sec- 
ond—as indispensable to the taking effect of the policy as the first— 
was never complied with, and never could be complied with, because 
the life of the applicant sought to be insured had ended before the policy 
was written and issued. It is not a question of the proper construction 
to be given a doubtful or ambiguous provision of a policy. The parties 
had the right to contract out of their negotiations any uncertainty that 
might arise as to when the risk should attach and the insurance become 
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binding upon the company. This they did. While negotiations for in- 
surance wére commenced when the application was signed and the pre- 
mium paid on April 5th, yet no contract was then made, nor was it the 
purpose to contract afterwards in any manner other than by a policy 
issued by the company and delivered to the applicant: The contract was 
not made, in any event, before April 9th, and at that time one party to 
the contract was dead, and the subject-matter of the contract, the life 
regarding which the contract was made, did not exist. The death of 
Hockett on April 8th rendered the making of the proposed contract of 
insurance impossible. The fact that the policies, when issued on April 
9th, were dated back as of the date of the application, April Sth. is not 
controlling. No contract of insurance was made prior to April 8th, and 
after that date no contract could be made that would be effective from 
any date.” 


[2] For the reasons stated in the decisions cited and quoted, we are 
of the opinion that at the time of the death of the applicant, John A. 
House, the provisions of the said application, whereby he agreed that 
under no circumstances should said insurance so applied for by him be 
in effect until a delivery of the policy to him during his lifetime while 
he was in good health, was in full force and effect, the fulfillment of 
which agreement was a condition precedent to the completion of the 
contract of insurance thereby applied for by him: that the policy issued 
after his death was wholly ineffectual either as a completed contract 
of insurance or as a waiver of the said stipulation contained in the ap- 
plication ; and that, by reason thereof, no binding contract of insurance 
was in existence between appellant and said John A. House at the time 
of his death. 

The judgment and order appealed from are reversed, and the cause 
remanded. 


oo 


APPLEBY v. GRAND LODGE, SONS OF HERMANN. (No. 6464.) 
(Court of Civil Appeals of Texas. San Antonio. Nov. 23, 1920.) 
225 Southwestern Reporter, 588. 


1. INSURANCE—SECOND WIFE HELD ENTITLED TO DEATH 
BENEFIT, WHERE WIFE NAMED AS BENEFICIARY OB- 
TAINED DIVORCE. 


Under Rev. St. 1911, art. 4832, confining the payment of benefits by 
fraternal societies to the wife, husband, relatives by blood to the fourth 
degree, etc., and the laws of a fraternal order similarly providing, and 
also providing that, where the beneficiary died and there was no other 
designation, the benefit should be paid, first to the husband or wife, then 
to the children, etc., where a wife named as beneficiary obtained a di- 
vorce, and the husband remarried and did not change the beneficiary, 
the second wife was entitled to the death benefit. 


(For other cases, see Insurance, Dec. Dig. § 778.) 


2 INSURANCE — CLASSES ENTITLED TO BENEFITS, IN AB- 
SENCE OF BENEFICIARY IN ORDER NAMED IN STATUTE. 
Under Rev. St. 1911, art. 4832, confining the payment of benefits by 

fraternal societies to the wife, husband, .relatives by blood to the fourth 

degree, etc., the classes named are entitled to benefits in the order named, 
when there is no beneficiary designated. 


(For other cases, see Insurance, Dec. Dig. § 778.) 
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Appeal from District Court, Bexar County; J. T. Sluder, Judge. 
Suit by Lula Appleby against the Grand Lodge, Sons of Hermann. 
From an adverse judgment, plaintiff appeals. Affirmed. 


Ball & Seeligson and C. W. Trueheart, all of San Antonio, for ap- 
pellant. 

Horace E. Wilson and Chambers & Watson, all of San Antonio, for 
appellee. 


SOVEREIGN CAMP, W. O. W., v. LITTLE er at. (No. 6450.) 


(Court of Civil Appeals of Texas. San Antonio. Nov. 10, 1920. Re- 
hearing Denied Dec. 11, 1920.) 


225 Southwestern Reporter, 574. 


1. INSURANCE — PETITION TO RECOVER ON FRATERNAL 

LIFE POLICY SUFFICIENT. 

A petition to recover on fraternal life policy, alleging that insured 
had paid specified premiums, the death of insured, etc., held sufficient, 
especially as insurer’s answer admitted issuing policy and recognized in- 
sured as one of its members. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


2. INSURANCE — RECEIVING SAME DUES AFTER NOTICE 
THAT INSURED HAD OHANGED OCCUPATION WAIVES 
RIGHT TO LARGER PREMIUM. 

A fraternal insurance association receiving the same dues after no- 
tice that insured had entered a more hazardous occupation waived pay- 
ment of larger premiums and is estopped to claim forfeiture of the pol- 
icy. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 


On Motion for Rehearing. 


3. INSURANCE — EVIDENCE ESTABLISHES INSURER WAS 
NOTIFIED OF INSURED’S CHANGE OF OCCUPATION. 


In an action on a fraternal life policy, evidence that insured’s agent 
was told that insured was working at a more hazardous occupation and 
that the agent and insured had corresponded, etc., held to sustain a jury 
finding that the insurer knew of insured’s change of occupation. 


(For other cases, see Insurance, Dec. Dig. § 819[3].) 


Error from District Court, Medina County; R. H. Burney, Judge. 

Suit by Bertha A. Little and others against Sovereign Camp, W. O. 
W. Judgment for plaintiffs, and defendant brings error. Affirmed, and 
motion for rehearing overruled. 


E. D. Henry, John H. Bickett, Jr., and L. M. Bickett, all of San 
Antonio, for plaintiff in error. 


Briscoe & Morris, of Devine, for defendants in error. 
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NORTHWESTERN MUT. LIFE INS. CO. v. STATE. 
(Supreme Court of Wisconsin. Dec. 14, 1920.) 
180 Northwestern Reporter, 138. 


1. INSURANCE—MUTUAL LIFE INSURANCE COMPANY LIA- 
BLE TO PAY LICENSE FEES ON INTEREST DUE FROM 
“aaa POLICY HOLDERS, BUT NOT PAID TO IT IN 


A mutual life insurance company was liable to pay license Sate on 
some hundreds of thousands of dollars due it in a particular year from 
its policy holders as interest accrued on policy loans, but not paid to it 
in cash otherwise than by annually adding the amount due for interest 
to the principal of policy loans, there being a gain or income to the com- 
pany from such loans, by way of the added interest, which ultimately 
enables the company to offset the loans against the cash value of poli- 
cies. 


(For other cases, see Insurance, Dec. Dig. § 7.) 


3. INSURANCE — PAYMENT OF TAXES ON FUNDS TO PAY 
POLICIES DOES NOT AFFECT DUTY TO PAY TAXES ON 
INCOME FROM LOANS. 


The fact that a mutual life insurance company has paid all taxes 
due on the funds it uses to pay policies cannot affect its duty to pay 


taxes on income derived from loans made by it on the security of poli- 
cies. 


(For other cases, see Insurance, Dec. Dig. § 7.) 


Appeal from Circuit Court, Dane County; E. Ray Stevens, Judge. 

Action by the Northwestern Mutual Life Insurance Company against 
the State of Wisconsin. From an order overruling defendant’s demurrer 
to the complaint, it appeals. Order reversed and cause remanded, with 
directions to sustain demurrer and dismiss complaint on the merits. 


Action to recover the sum of $21,643.07, being the amount of license 
fees paid under protest by plaintiff on $721,435.77 due in 1919 from its 
policy holders, but not paid to it in cash otherwise than by annually 
adding the amount due for interest to the principal of the policy loan. 
The allegations of the complaint are summarized by counsel for plain- 
tiff as follows: 


“Plaintiff’s only sources of revenue always have been and now are 
(a) premiums paid in cash by member policy holders, and (b) inter- 
est or other income derived from the investment of portions of prem- 
ium payments. All of plaintiff’s funds have therefore been accumulat- 
ed directly or indirectly from premiums. Plaintiff has paid all taxes 
levied by the state of Wisconsin upon income received by it in money 
since its organization. In order to meet its policy obligations, it has 
been necessary for plaintiff, and it has been required by law, to set aside 
and accumulate reserve funds, the min‘mum amount of which for many 
years has been fixed by the laws of this and other states in which plain- 
tiff does business. These reserve funds plaintiff has kept invested in in- 
come-producing securities authorized by the laws of this state. Holders 
of policies issued by plaintiff have the right to surrender them and re- 
ceive the surrender value thereof. During the first 15 years of the life 
of a policy its surrender value is somewhat less than the reserve there- 
on, but thereafter the two are the same. Since 1863, plaintiff has been 

Vol. LVII—10. 
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authorized to advance or loan portions of its funds to policy holders 
upon the sole security of their policies, and since 1896 the policies have 
contained agreements to make such loans. Plaintiff has made numerous 
advances or loans to policy holders under agreements which provide: ‘In 
case of the nonpayment of any interest on said loan when due, such in- 
terest shall be added to and become a part of the principal of said loan 
and shall bear interest dt the rate aforesaid. If and whenever on any 
day the amount of such principal together with the interest accruing upon 
the same shall equal the then cash surrender value of the said policy and 
dividend additions thereto, if any, the said policy and dividend additions 
shall thereupon become void without action on the part of said company 
and be deemed surrendered in consideration of the cancellation of said 
loan. Under said agreements plaintiff has no right to enforce payment 
of either principal or interest, its only right being to offset the aggregate 
amount of principal and interest against the reserves held by plaintiff 
to meet its obligations under the policies on the security of which such 
advances or loans were made. When an advance or loan is made by 
plaintiff to a policy holder the surrender value or reserve is thereby re- 
duced by the amount advanced or loaned, and when interest is not paid 
the surrender value or reserve is further reduced, and when principal 
and accrued interest equal surrender value or reserve, the latter is wholly 
exhausted and wiped out and, by the terms of the loan agreements, the 
policy is deemed surrendered and the loan canceled. Interest accrued 
and was unpaid in 1918 to the amount of $787,455.74 and in 1919 to the 
amount of $721,435.77. This accrued, but unpaid, interest was added to 
the principal, as provided in the agreements, forming an offset to the 
reserves, and in some cases wholly exhausting the reserves and work- 
ing a surrender of the policies and cancellation of the loans. Plain- 
tiff’s assets were not thereby increased in any degree. All reserves held 
by plaintiff against which accrued and unpaid interest was charged or 
offset had been accumulated and built up out of income received by 
plaintiff prior to the year in which such charge or offset occurred, upon 
which income plaintiff had paid all taxes assessed under the law in 
force when the same was received by plaintiff.” 

The defendant demurred to the complaint, and the circuit court 
overruled the demurrer on the ground that, though there was an annual 
gain to the company, it was not paid anything until the policy was can- 
celed by the loan and accrued interest equaling the cash value of the pol- 
icy, or by death when the loan with accrued interest is deducted from 
the death benefit, or by a cash payment of the interest or interest and 
loan by the policy holder. From an order entered accordingly the de- 
fendant appealed. 


oie Blaine, Atty. Gen., and E. E. Brossard and J. E. Messerschmidt, 
tt 


Asst. ys. Gen., for the State. 
George Lines and Sam. T. Swansen, both of Milwaukee, for re- 
spondent. 


VinjeE, J. (after stating the facts as above). The gist of the argu- 
ment of counsel for plaintiff is that since, when interest on a policy loan 
is unpaid, nothing comes in to the company by way of money or its 
equivalent, there is neither gain nor loss by the transaction: that when 
the policy loan with accrued interest equals the reserve they cancel each 
other, leaving net assets as before. This argument is repeated in varying 
forms, thus: 


“By the terms of the policy and the loan agreement, whenever the 
loan with unpaid interest thereon equals the then reserve, both policy 
and loan are canceled. When that happens the reserve disappears from 
liabilities, and the loan and interest disappear from assets, leaving net 
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assets or unappropriated surplus unaffected. * * * It is admitted that 
all the reserves against which the unpaid interest was charged had been 
accumulated and built up out of money received by the plaintiff in years 
prior to those in which the unpaid interest accrued and was so charged, 
and upon which money plaintiff had paid all taxes imposed by law. It 
is clear, therefore, not only that nothing came in on account of this un- 
paid interest, there was no gain or increase in plaintiff’s total assets, but 
also that any increase in net assets would result wholly from the transfer 
on the books from reserve to unapportioned surplus of funds which had 
already paid all taxes lawfully imposed thereon. * * * When a pol- 
icy holder obtains a loan, the company’s cash is thereby depleted, and, as 
before stated, the loan becomes an asset secured by the reserve upon 
the policy, the same as a farmer’s note secured by mortgage. Therefore 
the insured, and not the company, has the use of the money loaned to 
him, and any income or benefit arising therefrom. *. * * The bor- 
rowing policy holder renders no service whatever to the company; nei- 
ther does he pay the company anything in money, or that which can be 
converted into money. He has the sole use of the money which he has 
obtained from the company. * * * If he dies, the company must pay 
the face of the policy, less only the amount of the loan and interest. 
For this protection the company receives nothing by way of return upon 
the money loaned. * * * When the policy and policy loan are can- 
celed because policy loan and interest have overtaken and equal reserve, 
there is no payment, satisfaction, or release of unconditional debts, * * * 
but merely the release of one party to a conditional executory contract 
by the failure of the other party to perform. No service has been ren- 
dered by either to the other. No debt has been paid or discharged. No- 
thing either in money or that which is convertible into money has passed 
from one to the other. Neither has gained anything. There has been 
no addition or increment to the estate of either. While the company’s 
book liabilities have been reduced, so have the book assets in like amount. 
The change is altogether in bookkeeping assets, not at all in real assets.” 


Such is the argument rung in varying changes, and finally an ex- 
ample of a loan is given to clinch it. A policy loan of $9,393 is made 
upon a policy whose reserve is $9,992.80. At the end of 3 years and 9 
months the policy loan with accrued interest amounts to $11,690.63 and 
the reserve to $11,690.52 and the two cancel each other. Counsel as- 
sume the company receives nothing for its loan, and then they show that 
if the company loaned out the same amount to one who paid interest 
annually it would receive at the end of 3 years and 9 months in cash in- 
terest, less 3 per cent. tax, the sum of $2,223.16. But they forget to 
point out that since the company is able to cancel an $11,690.63 indebted- 
ness by a loan of $9,393 through the earnings of the loan such earnings 
must amount to $2,297.63, which, less a 3 per cent, annual tax, equaling 
$74.47, leaves the company $2,223.16 for the use of its money the same as 
ou the cash interest paid loan. The original loan of $9,393 has in 3 years 
and 9 months grown to $11,690.63, and yet they claim there is no gain 
from the transaction. This and similar arguments above set forth cer- 
tainly challenge our attention, and make us question our ability to under- 
stand correctly. 

{1] Just why honest, intelligent, and capable officers of a company 
should loan millions to its policy holders without gain when they can 
loan them to others at a profit, is not so clear. Neither is it clear how 
such a business in a mutual company can be tolerated by nonborrowing 
policy holders. What right does the company have to loan out their 
funds without profit when they can be made to earn 6 per cent. by loan- 
ing them to nonpolicy holders? The question need not be answsered, be- 
cause there is a gain or income to the company from the loans in ques- 
tion. An analysis of the arguments of counsel shows that the fallacy of 
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all their reasoning lies in the fact that they ignore the earned increment 
of the loan, the added interest charge, that enables the company in time 
to offset the loan against the cash value of the policy. When the loan 
is made it is smaller than the then cash value of the policy, and cannot 
offset it. When by reason of the earned interest it equals the cash 
value of the policy, the latter is automatically canceled. Should death 
occur before the loan, plus the added interest, equals the cash value of 
the policy, the loan and interest is deducted from the sum due on the 
policy. So in any event the company collects the interest. It does so 
annually. It also does it whenever the loan, plus interest, equals the 
cash value of the policy, and whenever death occurs during the life of 
the policy. Since it has collected in advance from the policy holder the 
principal of the loan and all the interest the loan can earn before it 
cancels the policy, it receives the interest every time it adds it to the 
principal, for by so doing it increases thereby pro tanto the company’s 
assets held as an offset to the borrower’s*assets in the company. It pays 
itself out of his funds in its hands. The result would be just the same 
if it took so much cash out of the reserve held for the borrower and paid 
it to itself without adding it to the principal. The loan earns interest, 
and the company by adding it to its assets as an offset aga‘nst the assets 
of the borrower pays itself. 

If the loan were made to B., a nonpolicy holder, and the interest 
collected annually in cash and the loan were called in when the principal, 
together with the interest, equaled the then cash value of A.’s policy, the 
company would be exactly in the same condition as if it loaned the same 
amount to A. on his policy, and his interest accumulated till with the 
principal it equaled the reserve value of his policy and canceled it. Con- 
fessedly the company would receive a gain or income from its loan to B., 
and confessedly it receives the same gain or income from a like loan to 
A. When the unpaid interest is deducted from the amount due from 
the company to the policy holder, he pays it, and the company receives 
it. And it receives it in cash, for it has already in its hands the cash 
out of which to pay itself. 


If the making of the loan be regarded as the opening of an account 
current in which the policy value is the borrower’s item of account draw- 
ing interest.at the rate at which the company earns for its policy holders, 
which is less than 6 per cent., and the company’s item is the loan drawing 
interest at 6 per cent., then when its item has earned enough to equal the 
borrower’s item, the two cancel each other, each receiving his respec- 
tive gain from the investment. But perhaps the simplest way to state 
the proposition is that interest at 6 per cent., collected from a loan an- 
nually, results in an annual gain or income to the lender. 

[2] It is argued that since the complaint alleges that no gain or in- 
come results from the loans in question the demurrer admits the fact. 
A demurrer to a complaint admits all the facts therein well pleaded, but 
it does not admit erroneous conclusions drawn from such facts by the 
pleader, even though the conclusions bear the semblance of statements of 
fact. 

If it be said that unpaid interest is charged to the borrower's re- 
serve account, but not credited to the account of the company, the an- 
swer is that it should be so credited, and that it remains a credit to the 
company whether booked as such or not, and inures to its benefit when 
settlement is made. 

[3] The fact that the company has paid all taxes due on the funds 
it uses to pay policies cannot affect its duty to pay taxes upon income de- 
rived from loans made by it. Counsel for plaintiff stated upon the oral 
argument that if it was held there was an annual gain to the company 
resulting from the loans in question, then the company should be held to 
pay a tax on such gain annually, even though no settlement had been 
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made with the policy holder. It follows that the facts stated in the com- 
plaint do not constitute a cause of action, because the tax in question 
was lawfully collected, and plaintiff is not entitled to repayment thereof. 
Order reversed, and cause remanded, with directions to sustain the 
demurrer and to dismiss the complaint upon the. merits. 
Kerwin, J., took no part. 


NORTHWESTERN MUT. LIFE INS. CO. v. STATE. 
(Supreme Court of Wisconsin. Dec. 14, 1920.) 
180 Northwestern Reporter, 141, 


Appeal from Circuit Court, Dane County; E. Ray Stevens, Judge. 

Action by the Northwestern Mutual Life Insurance Company against 
the State of Wisconsin. From an order overruling demurrer to the com- 
plaint, defendant appeals. Order reversed, and cause remanded, with 
directions to sustain demurrer and dismiss complaint on the merits. 


Action to recover the sum of $23,623.67, being the amount of license 
fees paid under protest by plaintiff on $787,455.74 due in 1918 from its 
policy holders, but not paid to it in cash otherwise than by annually add- 
ing the amount due for interest to the principal of the policy loan. The 
trial court overruled a demurrer to. the complaint, and the defendant ap- 
pealed. 


J. J. Blaine, Atty. Gen., and E. E. Brossard and J, E. Messer- 
schmidt, Asst. Attys. Gen., for appellant. 

George Lines and Sam T. Swansen, both of Milwaukee, for re- 
spondent. 


VinjE, J. The case is similar to Northwestern Mut. Life Ins. Co. 
v. State, 180 N. W. 138, decided herewith, and is ruled by it. 

Order reversed, and cause remanded, with directions to sustain the 
demurrer and to dismiss the complaint upon the merits. 

Kerwin, J., took no part. 
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FIRE, TORNADO, ETC. 


NEWARK FIRE INS. CO. v. MARTINSVILLE HARNESS CO. 
(No. 10458.) 


(Appellate Court of Indiana, Division No. 2. Oct. 27, 1920.) 
128 Northeastern Reporter, 616. 


1, INSURANCE—NOTICE OF LOSS TO FIRE INSURER A CON- 
DITION PRECEDENT TO LIABILITY. 


Where a fire policy so provided, notice or proof of loss was a con- 
dition precedent to the insurer’s liability, and it was incumbent on in- 
sured to show a substantial compliance with the condition. 


(For other cases, see Insurance, Dec. Dig. § 612[2].) 


2. INSURANCE—FINDING PLAINTIFF WAS OWNER AT TIME 
OF LOSS NECESSARY TO SHOW INSURABLE INTEREST. 


In an action on a fire policy, finding that plaintiff insured was the 
owner of the property insured at the time of the fire was necessary to 
show his insurable interest. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


4, INSURANCE—FIRE POLICY WHICH MISTAKENLY FAILED 
TO COVER ENTIRE STOCK TO BE REFORMED. 


Where plaintiff intended his fire policy should cover and insure his 
entire stock of merchandise, but by mistake of the agent the stock was 
erroneously described as to the building in which it was located, which 
plaintiff insured did not know until after fire, he having directed the 
agent to insure his entire stock, equity can reform the policy and correct 
the mistake. 


(For other cases, see Insurance. Dec. Dig, § 143[4].) 


Appeal from Circuit Court, Morgan County; Nathan A. Whitaker, 
Judge. : 

Action by the Martinsville Harness Company against the Newark 
Fire Insurance Company. From judgment for plaintiff, defendant ap- 
peals. Reversed, with instructions to grant new trial. 


Burke G. Slaymaker, of Indianapolis, for appellant: 
John E. Sedwick, of Martinsville, for. appellee. 


Nicnots, J. Action by appellee against appellant to reform a writ- 
ten policy of insurance covering a stock of merchandise, and for re- 
covery on the policy when so reformed. 

The policy, which was the New York standard form, and which was 
made a part of the complaint, contained the following provision as to 
notice: 

“If fire occurs the insured shall give immediate notice of any loss 
thereby in writing to this company, protect the property from further 
damage, forthwith separate the damaged and undamaged persona! prop- 
erty, put in the best possible order, make a complete inventory of same, 
stating the quantity and cost of each article and the amount claimed 
thereon, and within sixty days after the fire, unless such time is ex- 
tended in writing by the company, shall render a statement, to this com- 
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pany, signed and sworn to by said insured, stating the knowledge and 
belief of the insured as to the time and origin of the fire, the interest 
of the insured and all others in the property, the cash value of each item 
thereof and the amount of loss thereon, all incumbrances thereon, all 
other insurance, whether valid or not, covering any of said property, and 
a copy of all descriptions and schedules in all policies, any changes in 
the title, use, occupation, location, possession, or exposures of said prop- 
perty since the issuing of this policy, by whom and for what purpose any 
building herein described and the several parts thereof that were oc- 
cupied at the time of the fire.” 


The cause was put at issue by a general denial, and submitted to the 
court for trial. On September 9, 1918, the court stated and filed its 
special finding of facts, upon which it stated conclusions of law that ap- 
pellee was entitled to have the policy reformed, and to recover thereon, 
when so reformed, from appellant $107. Judgment was rendered for 
appellee accordingly. Appellant duly excepted to each of the conclusions 
of law, and on appeal relies for reversal on error of the court in stat- 
ing each of the same. 

[1] The special finding of facts is silent as to any notice or proof 
of loss to conform to the provisions of the policy above quoted, nor does 
it appear by the finding that such notice and proof was in any manner 
waived. Such notice was a condition precedent to appellant’s liability, 
and it was incumbent on appellee to show a substantial compliance with 
the condition. Commercial, etc., Co. v. State ex rel., 113 Ind. 331, 15 
N. E. 518; Indiana Ins. Co. v. Capehart, 108 Ind, 270. 8 N. E. 285 ; 
Pheenix Ins. Co. v. Pickel, 3 Ind. App. 332, 29 N. E. 432: Hanover Fire 
Ins. Co. v. Johnson, 26 Ind, App. 126, 57 N. E. 277; Fidelity, etc., Co. v. 
Sanders, 32 Ind. App. 451, 70 N. E. 167; Shedd v. American, etc., Co., 
48 Ind. App. 23, 95 N. E. 316; Hatch v. U, S. Casualty Co., 197 Mass. 
= ray E. 398, 14 L. R. A. (N. S.) 503, 125 Am. St. Rep, 332, 14 Ann. 

as. . 

[2] There is no finding that appellee was the owner of the property 
insured at the time of the fire. Such a finding was necessary to show ap- 
pellee’s insurable interest. Home Ins. Co, v. Duke, 75 Ind. 535; Indiana, 
etc., Ins. Co. v. Bogeman, 4 Ind. App. 237, 30 N. E. 7; Vernon Ins. Co. 
v. Bank. 29 Ind. App, 678, 65 N. E. 23: Aurora Fire Ins. Co. v. a 
46 Ind. 315; Insurance Co. Vv Hegewald, 161 Ind. 638, 66 N. E. 902. 

[3] A failure to find each of these facts was a finding against ap- 
pellee as to each of them. Roder v. Nilcs, 61 Ind. App. 4, 111 N. E, 340; 
Mendenhall v. Farmers’ Ins. Co., 183 Ind. 694, 110 N. E. 60; Donaldson 
v. State, 167 Ind. 553, 78 N. E. 182, 

[4] Appellants contend that the court erred in its conclusion of law, 
which was to the effect that the appellee was entitled to have his policy 
reformed as to the description of the building in which the property de- 
stroyed was located. In the special finding of facts the court found that 
appellee intended that his policy should cover and insure his entire stock 
of merchandise, but by a mistake of the agent of appellant the stock was 
erroneously described as to the building in which it was located. Ap- 
pellee did not know until after the fire that appellant’s agent had writ- 
ten the wrong description in the policy. Such agent had been directed 
by appellee to insure his entire stock of merchandise, and the policy of 
insurance was intended to cover the entire’ stock in the buildings in 
which it was at the time actually located. We think y oe — were 
sufficient to justify the conclusion of law as stated by the 

In the case of German Ins. Co. v. Gueck, 130 Ill. 345, 23 'N. “E 112, 
6 L, R. A. 835, it was held that, if the contracting parties to a policy of 
insurance make a mistake in the description of the premises or the names 
of the insured, a court of equity, upon proper proof, has jurisdiction 
to reform the contract and correct the mistake. An instructive case 
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note on the question of mistakes is found with that case. See, also, 
a S. Health & Accident Co. v. Emerich, 55 Ind. App. 591; 103 N. E. 
43 

The majority of the court are of the opinion that justice may be 
best subserved by granting a new trial. The judgment is therefore re- 
versed, with instructions to the trial court to grant a new trial. 


VULCAN INS. CO. v. JOHNSON. (No. 10519.) 
(Appellate Court of Indiana, Division No. 2. Nov. 5, 1920.) 
128 Northeastern Reporter, 664. 


2. INSURANCE—CONDITION FOR SOLE AND UNCONDITION- 

AL OWNERSHIP WAIVED. 

Condition of sole and unconditional ownership is waived if at time 
of issuance or afterwards insurer is informed that insured is not the un- 
conditional owner and thereafter fails to rescind for an unreasonable 
time and retains the premium, 


(For other cases, see Insurance, Dec. Dig. § 390.) 


3. INSURANCE — REJECTION OF CLAIM ON ONE GROUND 
WAIVES OTHER GROUNDS. 
By rejection of claim on the sole ground that insured was not the 
sole and unconditional owner, other grounds are waived. 


(For other cases, see Insurance, Dec. Dig. § 395.) 


4. INSURANCE—CONDITION OF SOLE AND UNCONDITIONAL 
OWNERSHIP HELD WAIVED BY DELAY IN RETURNING 
PREMIUM. 

Where insurer, though knowing the character of insured’s title when 
policy was issued and again when proof of loss was made, delayed ten- 
dering back the premium till four months after proof of loss and two 
months after action was brought, the policy condition of sole and uncon- 
ditional ownership was waived. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


Appeal from Superior Court, Marion County; W, W. Thornton, 
Judge. 

Action by Archie Johnson against the Vulcan Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Carl J. Kollmeyer and Julian Sharpnack, both of Columbus, for 
appellant. 

James M. Ogden, of Indianapolis, and S. C. Kivett, of Martinsville, 
for ‘appellee. ; 


Nicnots, J. Action by appellee against appellant on a fire imsurance 
policy to collect insurance on account of the loss by fire of an auto 
mobile which was insured under the terms of the policy. The action 
was commenced in Morgan county, and venued to the Marion superior 
court. Appellant filed five paragraphs of answer, the first a denial; the 
second, third, and fourth averring in effect a condition of the policy 
that it should be void if the insured’s interest in the property was other 
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than unconditional and sole ownership. and that the insured’s interest 
was not sole and unconditional, being a purchaser’s interest where the 
payment of the purchase price was in installments, with a condition that 
the title should remain in the seller, until all installments were paid; 
and the fifth averring the amount that had been paid by appellee, on the 
purchase price of the automobile, and that it was the full amount that 
he should recover if he recover at all. Appellee filed two paragraphs of 
reply to these paragraphs of answer, the first a denial, and the second 
averring in substance that appellee purchased the automobile from one 
John L, Partlow, paying a part of the purchase price in cash, and giving 
his notes for the remainder thereof, with an agreement that, as security 
for the deferred payments, the title to the property should remain in 
said Partlow, until the notes were paid, and that appellee should take 
out insurance on the property; that, at the time of the application for the 
insurance, appellee fully informed appellant’s agent of the kind and char- 
acter of his title, and that with such full knowledge appellant issued 
the policy and accepted from appellee the premium: that the fire occurred 
March 3, 1916; that appellee furnished appellant with proof of loss 
April 24, 1916, at which time he again informed appellant of the nature 
of his title as in the beginning; that appellee’s action was commenced 
in July, 1916, and that with full knowledge of the facts appellant re- 
tained the premium until in December, 1916, and that it made no offer 
to rescind before that time, and that appellant thereby waived the condi- 
tions of its policy, averred in its paragraphs of answer. A demurrer to 
this paragraph of reply was overruled, and ‘the ruling is assigned as er- 


t. : 

[1, 2] As it does not appear by appellant’s brief that any exceptions 
were saved to the ruling on the demurrer, we are not requird to consider 
the question; but we deem it expedient to cite authorities that confirm 
the court in its ruling on the demurrer. If, at the time of issuing the 
policy, an insurance company is informed that the insured is not the un- 
condtional owner, or if afterward it receives such knowledge, and there- 
after fails to rescind for an unreasonable time and retains the premium, 
it thereby waives the condition. Western Insurance Co. v. Ashby, 53 
Ind. App. 518, 102 N. E. 45: Glenn Falls Insurance Co. v. Michael, 167 
Ind. 659, 74 N. E. 964, 79 N, E. 905, 8 L. R. A. (N. S.) 708; Caledonian 
Insurance Co. v. Indiana Reduction Co., 64 Ind. App. 566, 115 N. E. 596; 
Insurance Co. v. Indana Reduction Co., 65 Ind. App. 330, 117 N, E. 273. 


[3-6] At the trial it appeared by undisputed evidence that upon the 
receipt of the proof of loss, which contained, among other things, the 
value of the property burned, which was not questioned, appellant re- 
jected the claim upon the sole ground that appellee was not the sole and 
unconditional owner of the property destroyed. All other defenses were 
thereby waived (National, etc., Ins. Co. v. Elliott, 60 Ind. App. 112, 108 
N. E. 784), and it appearing by undisputed facts that appellant knew of 
the character of appellee’s title, when the policy was issued, and again 
when proof of loss was made, April 26, 1916, that suit was commenc- 
ed July 5, 1916, and that it delayed to tender back the premium until 
September 2, 1916, this defense was waived, and the court did not err in 
instructing the jury at the close of the evidence to return a verdict for 
appellee for the full amount of his claim (Insurance Co. v. Indiana Re- 
duction Co., supra). Though there was a request that the jury be in- 
structed in writing, it was not an error for the court to so instruct the 
jury verbally, as such direction was not a “general instruction”. within 
the meaning of section 558, Burns’ R. S. 1914, and, even if it were, ap- 
pellant could not have been harmed by such action. 

Appellant contends that the court erred in refusing to give each of 
three instructions tendered by it, but these instructions were not in any 
way made a part of the record, and we do not therefore consider them. 

Judgment affirmed. 


sme — repens 
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FISHER vy. GLOBE & RUTGERS’ FIRE INS. CO. OF NEW YORK 
CITY. (No. 22757.) 


(Supreme Court of Louisiana. May 31, 1920. On Rehearing, 
Nov. 3, 1920.) 


86 Southern Reporter, 417. 
































(Syllabus by Editorial Staff.) 
1. INSURANCE — TORNADO POLICIES CANCELED, WHERE 


VOLUNTARILY SURRENDERED ALTHOUGH PREMIUM 
NOT THEN REFUNDED. 


Although it was the right of an insured under a tornado policy to 
retain it for five days after receiving notice of cancellation, and to de- 
mand refunding of the pro rata unearned portions of the premiums be- 
fore he surrendered it, the policy was canceled, where immediately upon 
notice insured voluntarily surrendered it, although the premium was hot 
then refunded. 


(For other cases, see Insurance, Dec. Dig. § 230.) 


2. INSURANCE — EVIDENCE HELD TO SHOW THAT PLAIN- 
sae SURRENDERED TORNADO POLICY FOR CANCELLA- 


In an action on a tornado policy, evidence held to show that plain- 
tiff, at a time when he surrendered his policy to the insurer, agreed to 
cancellation. 


(For other cases, see Insurance, Dec. Dig. § 235.) 


3. INSURANCE — INSURED, VOLUNTARILY SURRENDERING 
POLICY, ESTOPPED TO CLAIM LOSS. 


Insured, under a tornado policy having voluntarily and uncondition- 
ally surrendered it immediately on receiving notice of cancellation from 
insurer, without having received from insurer the unearned premiums, 
thereby assented to the cancellation, and has no claim against insurer for 
a loss occurring after such voluntary surrender and before a refund of 
the premium, which he received and retained. 


(For other cases, see Insurance, Dec. Dig. § 234.) 
O’Niell, J., dissenting in part. 





On Rehearing. 


4. INSURANCE—TORNADO POLICY CANCELED BY MISTAKE 
REMAINED IN FORCE. 


Where tornado insurance company requested cancellation of one of 
two policies, and both policies were returned to insurer’s agent by mis- 
take, the policy delivered and indorsed canceled by mistake remained in 
force. 


(For other cases, see Insurance, Dec. Dig. § 233.) 


5. INSURANCE—CASHING REFUND PREMIUM CHECK HELD 
NOT WAIVER OF RIGHT TO SUE ON POLICY CANCELED 
BY MISTAKE TO RECOVER LOSS. 


If insured in a tornado policy was misled by a statement in a mem- 
orandum accompanying a refund premium check that a certain policy was 
canceled before a storm, his receiving and cashing the check was not a 
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waiver of his right to recover the amount actually due him under the 
policy; the policy having been surrendered and canceled by mistake. 


(For other cases, see Insurance, Dec. Dig. § 234.) 


6. INSURANCE — FAILURE TO GIVE NOTICE OF TORNADO 
LOSS NOT FORFEITURE. 


Under a tornado insurance policy, failure to give notice of loss with- 
in 15 days after a storm, as required by the policy, held not to work a 
forfeiture of the claim for loss, although in such case insurer cannot be 
deprived of any defense or advantage by the failure of the insured to 
give notice of loss within time. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 


Appeal from Civil District Court, Parish of Orleans; George H. 
Theard, Judge. 

Suit by Jules G. Fisher against the Globe & Rutgers’ Fire Insurance 
Company of New York City. Judgment for defendant, and plaintiff ap- 
peals. Judgment in part annulled. 


E. Howard McCaleb and Chas. J. Larkin, Jr., both of New Orleans, 
for appellant. 
Farrar, Goldberg & Dufour, of New Orleans, for appellee. 


BRISSON v. GLEN FALLS INS. CO. 


SAME v. FIRE ASS’N OF PHILADELPHIA. 
(Supreme Judicial Court of Maine. Oct. 26, 1920.) 
111 Atlantic Reporter, 417. 


2. INSURANCE — IN ACTION ON FIRE POLICY, EVIDENCE 
HELD TO SHOW INSURED PROPERTY WAS REMOVED 
BEFORE FIRE. 


In an action on a fire policy, a verdict for the insured held mani- 
festly against the weight of the evidence; it appearing that the property 
was not in the building when it was destroyed, and the story of the in- 
sured to explain removal of furniture therefrom being so inherently in- 
credible that a verdict based thereon could not stand. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


nd On Motion from Supreme Judicial Court, Androscoggin County, at 
aw 


Separate actions by Gilbert Brisson against the Glen Falls Insurance 
Company and against the Fire Association of Philadelphia.“ On general 
motion for new trial by each defendant, after verdicts for plaintiff. Mo- 
_tions sustained. 


_ before Cornish, C. J., and Spear, Hanson, Morrill; and Wil- 
son, JJ. 
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George C. Wing and George C. Wing, Jr., both of Auburn, for plain- 


tiff. 
William H. Newell, of Lewiston, for defendants. 


Cornisu, C. J. Actions upon two fire insurance policies on house- 
hold goods and furniture, dated April 26, 1918, and each for the sum of 
’ $750. The fire occurred November 7, 1918, and the house in which the 
goods were situated, together with its contents, was totally destroyed. 

That the fire was set by or with the connivance of the plaintiff is not 
directly charged, although its origin is unexplained, and the defendants 
regard the situations as suspicious. That the goods and furniture rep- 
resented a value equal to or in excess of the amount of the-insurance at 
the time the policies were issued is not contested. The insurance agent, 
before issuing the policies, examined the property and testified that it 
was a well-furnished house, and that he satisfied himself that that was 
the proper amount of insurance to issue. 

Nor do the defendants claim fraudulent overvaluation in the plain- 
tiff’s proofs of loss. Two or three days after the fire, the plaintiff, who 
cannot read, and is able to write only his name, sat down with his wife 
and daughter and together they made out a list of the articles claimed 
to have been lost assigning a value to each. This list was given to.the 
defendants. Subsequently, at defendant’s request, another proof of loss 
was furnished. 

The value of two of the articles named in-both lists was admitted 
by the plaintiff to have been wrong: A leather set of three pieces, which 
should have been $100 for the whole, instead of $100 each, or $300; and 
a sofa, which should have been $40, instead of $100. With the exception 
of these two items, which the plaintiff claims, and we think properly, to 
have been erroneously, and not fraudulently, overvalued, none of the 
valuations as stated in the proofs of loss was attacked by the defendants, 

[1, 2] This left a single issue of fact to be decided by the jury, 
and by that issue the plaintiff’s’ case was to stand or fall. That issue was 
whether prior to the fire the insured goods, or a substantial part of 
them, including a piano valued at $350, had been removed from this house 
in the town of Turner, and taken to a tenement in the city of Auburn, 
by one Lebarge, a brother-in-law and employee of the plaintiff on the 
Turner place, and therefore went around the fire, instead of through it. 

That Lebarge did haul several loads, three or four or five, with a 
team made up of the plaintiff’s horse and a neighbor's farm wagon, is 
testified to by various neighbors. The exact time when the removal took 
place is not definitely fixed, but in a general way is left as having oc- 
curred in the summer or fall of 1918. 

The plaintiff admits that Lebarge, who was his brother-in-law, but 
did not testify, hauled several loads of furniture and furnishings to the 
Auburn tenement, but replies to the charge of fraud by stating that those 
goods. formed no part of the property insured and situated in the house, 
but belonged to one Montreuil, his son-in-law. In this he is corroborated 
by Montreuil and his wife, the daughter of the plaintiff. Their story is 
that they were married in September, 1917, and were living together in 
Worcester, Mass., until the summer of 1918; he during that time, or just 
previously, being employed as a bartender and she as a waitress in a 
Chinese restaurant. They did not keep house, but were living at a rooming 
house, so called, and neither had, nor had need of, any household furni- 
ture. In June, 1918, Montreuil says he saw an advertisement in a Wor- 
cester paper for the sale of household furn‘ture, and with his wife visited 
the place and bought it of a woman who was a stranger to him, and whose ° 
name he does not remember. He purchased complete furntiure and 
furnishings for two bedrooms, kitchen, parlor, and dining room, to- 
gether with rugs, carpets, stove, mattresses, etc. 
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At this trial he stated that he paid her $350 cash for the entire lot; 
at a former trial of Brisson he testified that he paid $500 for the lot. 
He took no bill of sale of the property, nor a receipt for the money 
paid. Then he says he brought these goods by auto truck from Worces- 
ter to the plaintiff’s place at Turner about the Ist of July, 1918, and 
stored them in the plaintiff’s stable loft. He paid the driver of the truck 
$60 for transportation, but took no receipt, and does not know the driver’s 
name. Montreuil says he came on the truck with the goods, and re- 
mained in Turner until early September, working a part of the time on 
the farm and a part in the shoeshop, and then he went to Auburn. Mrs. 
Montreuil came from Worcester to Maine by train at the same time, 
- ~— at the Turner place with her father and mother up to the time 
of the fire. 


Early in October, Mrs. Montreuil hired a tenement in Auburn, and 
to that tenement the Montreuils say their goods were taken from the 
stable loft during the month of October. After the fire they went to this 
Auburn tenement, and the plaintiff and his wife with them, to make 
their home. 

The plaintiff's story as to the upright piano, which after the fire was 
found in the Auburn tenement uninjured, was this, as stated by him- 
self and his daughter, Mrs. Montreuil: The daughter in 1914, three 
years before her marriage, bought an upright piano (make unknown) 
from her sister, and it was taken to the parlor of the Turner house. 
Then, in 1916, the plaintiff bought another upright piano of one Good- 
nowsky, for $350, and that was placed in the parlor, and the daughter’s 
removed to the dining room. Then at Christmas, 1917, they exchanged 
pianos, and what had been the daughter’s became now the father’s, and 
was placed in the parlor and the Goodnowsky piano, now belonging to 
the daughter, was placed in the dining room. So that there were two 
pianos in the house from 1916 to October 11, 1918, a few days before the 
fire, when the Goodnowsky instrument was removed to Auburn, leaving 
the other to be burned. That is the explanation offered for the exist- 
ence of the Goodnowsky piano after the fire. 

The defendants rely, and with reason, upon the inherent improba- 
bility of the testimony of the plaintiff and his family as above related, 
an improbability which increases the more the case is studied. 

“Mere words are not necessarily proof, and courts are not com+- 
pelled to allow justice to be perverted because incredible evidence is 
not contradicted by direct and positive testimony.” Rovinsky v, Assur- 
ance Co., 100 Me. 112, 60 Atl. 1025. 


Here, however, the incredible evidence, corroborated by no one out- 
side the plaintiff’s family, is contradicted by direct and positive testi- 
mony from neighbors and others, all apparently disinterested and trust- 
worthy, who had occasion to be there—one negativing the storage of any 
goods in the stable loft; no less than eight who had been at the house 
on various occasions and knowing of only one piano, and it is quite un- 
likely that an article of furniture as bulky as a piano would have es- 
caped the attention of all these people, especially as two pianos in one 
small house are rather unusual; others, who looked in the windows soon 
after the fire started, when the occupants were absent and the house was 
locked, and saw no furniture of any amount; and still others, who ex- 
amined the contents of the cellar three weeks after the fire, and found 
the only metallic substances to be the parts of a stove, one part of an 
iron bedstead, a part of two springs, a wash boiler, some tin kettles and 
pieces of stove funnel. Yet the proof of loss contains many articles 
which could not wholly burn, such as a piano, a sewing machine, three 
iron bedsteads, three bed springs, a grafanola, and various smaller arti- 
cles. No remnant of these was found. True, this search was made 
three weeks after the fire; but there is no evidence that anything had 
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“wa removed or disturbed, and we see no reason why it should have 
en 

A careful study of all the evidence, in the light of the circumstances, 
leads us irresistibly to the conclusion that these cases call for the super- 
visory power of the court; the verdicts rendered being manifestly against 
the weight of the evidence. 

Motion sustained. 


HEIM vy. AMERICAN ALLIANCE INS. CO. OF NEW YORK. 
(No. 21875.) 


(Supreme Court of Minnesota. Dec. 10, 1920.) 
180 Northwestern Reporter, 225. 


(Syllabus by the Court.) 


1, INSURANCE — ON STANDARD FIRE POLICY INSURING 
AGAINST LOSS OF RENTS, INSURER MAY NOT USE A 
apg LIMITING RECOVERY TO LESS THAN ACTUAL 
LOSS. 

In insuring the owner of a building against loss of rents in con- 
sequence of fire, a fire insurance company may not lawfully use a rider 
upon the standard policy prescribed by statute, which provides for any 
method of determining l'ability that results in limiting the recovery to 
less than the actual loss and less than the amount of insurance. 


(For other cases, see Insurance, Dec. Dig. § 133[11.) 


(Additional Syllabus by Editorial Staff.) 


2. INSURANCE — STATUTORY DECLARATION AS TO FORMS 
OF CONTRACTS IS THE PUBLIC POLICY OF THE STATE. 
The declaration of the Legislature as to forms of contracts of in- 

surance, being within its constitutional powers, is the public policy of 

the state. 
(For other cases, see Insurance, Dec. Dig. § 133[1].) 


4. INSURANCE—REMEDIAL STATUTE AS TO POLICY FORMS 

IS TO BE LIBERALLY CONSTRUED 

Gen. St. 1913, § 3318, prescribing a danderd form of fire insurance 
policies, is a remedial statute, and hence is to be construed liberally, to 
suppress the mischief it was designed to prevent and to promote its in- 
tended objects. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 


Appeal from District Court, Ramsey County; Chas. C. Haupt, Judge. 

Action by Minnie Heim against the American Alliance Insurance 
Company of New York. Judgment was ordered for plaintiff for a less 
amount than demanded, and from an order denying her motion for new 
trial she appeals. Order reversed, and new trial granted. 


Ira C. Oehler and O’Brien, Young, Stone & Horn, all of St. Paul 
for appellant. 
Moore, Oppenheimer and Peterson, of St. Paul, for respondent. 
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Lees, C. Action to recover upon a policy insuring plaintiff against 
loss of rents caused by fire. The insurance was effected by a rider at- 
tached to the policy, reading as follows: 

“$1,600 on the rents of 1 & 2 story building, with roof, situate 144, 
146, 148 E. 6th St. St. Paul, Minn. 

“In case the above named building, or any part thereof, shall be ren- . 
dered untenantable by fire. this company shall be liable to the assured for 
the actual loss of rent ensuing therefrom, not exceeding the sum in- 
sured, to be computed from the date of the occurrence of said fire, and 
to be determined by the time it would require to put the premises in 
tenantable condition. 


“Attached to and forming a part of policy 6208.to the German Alli- 
ance Ins. Co. of New York.” 


There was a stipulation of facts from which the trial court found 
that the fire occurred while the insurance was in force, and injured the 
building covered by the policy. Plaintiff was prevented from repairing 
the building by reason of certain provisions of the charter and ordi- 
nances of the city of St. Paul and the orders of the lawful authorities 
of the city. If she had been permitted to repair, it could have been put 
in-tenantable condition in six weeks. The building could have been torn 
down and entirely rebuilt and put in tenantable cond‘tion in 90 days. 
Plaintiff neither repaired nor rebuilt it, but permitted it to remain in the 
condition in which it was left by the fire. Her consequent loss of rent 
during the period of 13 weeks (the time required to rebuild) was $187.46. 
Judgment was ordered in her favor for that amount. It was stipulated 
as a fact that $1,245.37 represented her total loss of rentals from the 
date of the fire to the date of expiration of the term of the lease under 
which the building was occupied by her tenant. The lease expired be- 
fore the policy. Plaintiff appealed from an order denying her motion 
for a new trial. The brief filed in her behalf prefaces the argument 
with this statement: 


“This appeal presents a single question which can be stated thus: 
May a fire insurance company insert in a standard policy a clause not 
specifically authorized by statute, providing for a method of determining 
liability which results in limiting the recovery to less than the actual loss, 
and less, also, than the insurance purchased?” 


[1] No other question was discussed in the briefs originally filed, but 
after the case had been argued orally the court requested additional 
briefs addressed to the question of the proper construction of the rider 
and plaintiff's rights thereunder, in view of the finding that she was 
prevented from repairing the building because of the city ordinances. 
Such briefs were filed. At the outset of the brief filed for defendant it 
is suggested that the questions submitted by the court are not open to 
consideration upon the record presented on the appeal. In plaintiff’s 
brief, her counsel, with characteristic candor, state that the point of the 
court’s inquiry had not occurred to them until the request for addition- 
al briefs was made. Upon further consideration of the record, and in 
view of the evident intention of the parties to litigate only the one ques- 
tion stated in plaintiff’s original brief, we have concluded that our deci- 
sion should be confined solely to that question. 

1. Section 3318, G. S. 1913, declares: 


“No fire company shall issue on property in this state any policy 
other than the standard form herein set forth * * * and no condi- 
tion, stipulation or term other than those therein provided for whether 
as to * * * limitation * * * or otherwise shall be valid if in- 
serted in any such policy, except as follows: * * * It may print or 
use in its policy printed forms for insurance against loss of rents and 
rental values, leaseholds of buildings use and occupancy. * * * ” 
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Plaintiff’s counsel contend that this statute forbids the use of a rider 
having the conditions and stipulations found in the one now before us. 
They do not deny that the limitation upon the amount of detendant’s 
liability would be good in the absence of the statute. 


Preceding the standard form, as set forth in section 3318, there is a 
lengthy enumeration of what may be printed or used in the policy in 
addition to its provisions. The form itself contains nothing relating to 
rént insurance. It was evidently designed to cover only the loss of phy- 
sical property. Necessarily there must be some addition to its terms if 
the owner of a building is to be insured against the loss of rents as well 
as against the loss of the building. The standard form was prescribed 
by section 53, c. 175, G. L. 1895. The first and only provision for rent 
insurance was made in chapter 331, G. L. 1909. Both are now part of 
section 3318. The act of 1909 permitted an insurance company “to print 
or use in its policy” forms for rent insurance, but did not prescribe the 
form of contract for such insurance. The rider now under consideration 
appears to be in the form in general use in writing rent insurance. 
Cooley, Briefs on Ins. Supp. pp. 1196-1198. That is a fact entitled to 
some consideration, but of course it is not decisive of the controversy 
over defendant’s right to use it. 

We have been cited to and have found no case in which the question 
now presented has been squarely decided. The indefiniteness of the 
statute gives rise to uncertainty. A consideration of the general purpose, 
scope, and effect to legislation of a similar nature may help to solve 
the doubts. 

[2-4] The statute is founded on public policy. It was enacted to do 
away with the evils arising from the insertion in policies of insurance 
of conditions ingeniously worded, which restricted the liability of the in- 
surer and gave the insured less protection than he might naturally sup- 
pose he was gett'ng under his contract. The declaration of the Legisla- 
ture on the subject of forms of contracts of insurance, being within its 
constitutional powers, is the public policy of the state. Midway Realty 
Co. v. City of St. Paul, 124 Minn, 300, 145 N. W. 21. It is a salutary 
rule of law that when a statute is founded upon public policy, those to 
whom it applies should not be permitted to waive its provisions. Fidelity 
& Casualty Co. v. Eickhoff, 63 Minn. 170-178, 65, N. W. 351, 30 L. R. A. 
586, 56 Am. St. Rep. 464; Reilly v. Franklin Ins. Co., 43 Wis. 449, 28 
Am, Rep. 552; Emery v. Piscataqua Ins. Co., 52 Me. 322. The statute is 
a remedial one, and therefore it is to be construed liberally for the sup- 
pression of the mischief it was designed to do away with: it was en- 
acted to promote beneficial public objects and therefore a broad con- 
struction is to be given to it. Doten v. A=tna Ins. Co., 77 Minn. 474- 
479, 80 N. W. 630: State v. Railway Co., 98 Minn. 380-397, 108 N. W. 
261, 28 L. R. A. (N. S.) 298, 120 Am. St. Rep, 581, 8 Ann. Cas. 1047. 
Regard should be had for its object and purpose because of the light 
they caS8t upon the meaning of the language employed. Washed Sand & 
Gravel Co. v. G. N. Ry. Co., 130 Minn. 272, 153 N. W..610. In prescrib- 
ing the form of standard policy, the Legislature sought to secure uni- 
formity in all contracts of fire insurance by requiring all companies to 
use the same form of policy instead of as many different forms as there 
were companies writing insurance. Its use is compulsory 
With such changes as are authorized by statute, it is the only form of 
fire insurance contract which may lawfully be used in this state. Wild 
Rice Lbr. Co. v. Royal Ins. Co., 99 Minn. 190, 108 N. W. 871. Its provi- 
sions not only constitute the contract between the insurer and the insured, 
but the law governing the rights of the parties as well. Straker v. 
Phenix Ins. Co., 101 Wis. 413, 77 N. W. 752; Hronish v. Home Ins. Co., 
33 S, D. 428, 146 N. W. 588. The statute does not prohibit a company 
from printing in or attaching to the policy terms or conditions not found 
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in the standard form, provided they are not inconsistent with or a waiver 
of any of the provisions of such form. So far as the conditions and 
provisions of the form go they are controlling, and may not be omitted, 
changed, or waived, through provisions not conflicting with them may be 
added when necessary to express the terms of a contract of insurance 
which is authorized by the statute. Bourgeois v. N. W. Nat. Ins. Co., 86 
Wis. 606, 57 N. W. 347. 

Tested by these principles, we conclude that such a'rider as we now 
have before us is not aitthorized by the statute. Plaintiff bought and 
paid for insurance to the amount of $1,600, sustained an actual loss of 
rents amounting to $1,245.31, and, if the rider is given effect, is permit- 
ted to recover only $187.46. We think defendant was not authorized to 
make a contract with her which would thus reduce her right of recovery. 
The rider purports to insure her to the extent of her actual loss of 
rent not exceeding $1,600, but contains a limitation which virtually nulli- 
fies the provision for such insurance. It was said of old-time policies of 
insurance that they contained a promise to pay in large type which was 
taken back in small type. So of this rider it may be said that it first 
contains a promise to pay the actual loss of rents, which is later modified 
materially by the provision for computing the loss. It is quite true that 
the Legislature has left it to the parties to frame their contract when 
rent insurance has been agreed upon, and has not attempted to provide a 
form for their use, but we think it may justly be inferred that the con- 
tract must conform to the policy of the Legislature respecting contracts 
of fire insurance in general. It was the purpose of the Legislature to se- 
cure to the insured payment in full of the loss up to the amount written 
in the policy. Sections 3318, 3322, G. S. 1913; Ohage v. Union Ins. Co., 
82 Minn. 426, 85 N. W. 212; Moore v. Sun Ins. Office, 100 Minn. 374, 
111 N. W. 260: Oppenheim v. Fireman’s Fund Ins. Co., 119 Minn. 417, 
138 N, W. 777. This purpose can be thwarted if an insurance company 
may lawfully use a rider like the one now under consideration, which 
cuts down the right to recover the amount of the loss to a sum represent- 
ing only a fraction thereof. If defendant had written a $1,600 policy of 
straight fire insurance covering plaintiff’s building, could it have law- 
fully inserted a clause in the standard form providing for a method of 
computng the loss whereby its liability, in case of a partial loss amount- 
ing to $1,245.31, would be limited to less than one-sixth of that amount? 
We think it is clear it could not have done so. It ought not to be per- 
mitted to do so where the insurance is against loss of rents. The use 
of such a rider is not specifically authorized by the statute: the limitation 
upon the liability of the insurer which it contains is not in harmony 
with the policy of the Legislature respecting fire insurance, and the con- 
clusion follows that such limitation cannot be given effect. 

The order appealed from is therefore reversed, and a new trial 
granted. 
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McQUAID MARKET HOUSE CO. v. HOME INSURANCE CO. 
ET AL. (No. 21951.) 


(Supreme Court of Minnesota. Dec. 3, 1920.) 
180 Northwestern Reporter, 97. 


(Syllabus by the Court.) 


1. INSURANCE — AWARD MAY BE IN FORM OF GENERAL 
CONCLUSIONS. 

In the absence of a statute otherwise providing, an award of arbi- 
trators made under the standard form of fire insurance policies need not 
set out in detail the facts made the basis thereof, but may be in the form 
of general conclusions, with a statement of the gross allowance made. 


(For other cases, see Insurance, Dec. Dig. § 574[1].) 


2. INSURANCE — REQUIREMENT THAT SOUND VALUE AND 
DAMAGE BE STATED APPLIES TO USE AND OCCUPANCY 
INSURANCE. 

The requirement of the policy that the sound value and damage shall 
be ascertained and separately stated applies to “use and occupancy” in- 
surance. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 


3. INSURANCE—AWARD OF ARBITRATORS PRESUMED VAL- 
ID: ATTACK ON AWARD MUST BE DIRECT AND SPE-. 
CIFIC, 
An award in such case is attended with every presumption of valid- 

ity, and when attacked for fraud or on other permissible grounds the 

burden to overcome the same rests with the attacking party. The grounds 
of the attack must be presented by direct and specific allegations of the 
facts relied upon. Allegations in the form of general conclusions will 
not suffice. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


Appeal from District Court, Ramsey County; James C. Michael, 
Judge, 

Action by the McQuaid Market House Company against the Home 
Insurance Company and others. Judgment for plaintiff on the pleadings 
and defendants appeal. Affirmed. 


Butler, Mitchell & Doherty, of St. Paul, for appellants. 
Morphy, Bradford & Cummins, F. M. Catlin, and Samuel Lip- 
schultz, all of St. Paul, for respondent. 


Brown, C. J. Plaintiff was engaged in the retail grocery trade on 
the premises occupied by it and known as 442 to 452 Cedar street, in the 
city of St. Paul. In the month of March, 1918, on the date stated in the 
complaint, the several defendants, fire insurance companies doing busi- 
ness in this state, issued and delivered to plaintiff their separate policies 
of insurance, thereby insuring plaintiff against loss or damage by fire in 
the use and occupancy of the premises in which its said business was 
carried on and conducted for the period of one year. The policy so 
issued by defendant Home Insurance Company was in the sum of $3,- 
500, that issued by the Hartford Insurance Company in the sum of $7,- 
500, and by the other defendant, Glen Falls Insurance Company, in the 
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sum of $4,000. A fire occurred on the premises on July 26, 1918, en- 
tirely destroying the property, thereby preventing plaintiff from resum- 
ing the business upon the premises so covered by the insurance; in other 
words, as claimed by plaintiff, there was a total loss under the policies. 
Due proofs of loss were subsequently made and presented to defendants 
and accepted by them. A controversy arose as to the extent of the loss 
and the matter was submitted to arbitration as provided by the policies. 
Plaintiff selected one appraiser, defendants joined in the selection of an- 
other, and those so selected named an umpire to act with them as the 
board of arbitrators, all as required by the insurance contracts. After 
due hearing, and on January 13, 1919, an appraisement and award was 
duly made by two members of the board, The third member, being the 
person selected by defendants, declined to join therein, though he partici- 
pated in all the hearings before the board. He disagreed with his as- 
sociates as to the amount of the loss and declined to sign the award. The 
award so made was in the following language: 


“We, the undersigned, Harry A. Hageman and Charles C. Mc- 
Elwee, constituting a majority of the board of appraisers in the above- 
entitled matter, having given due notice to the parties, * * * and the 
said parties having in accordance therewith duly appeared before said 
board, the insurance companies appearing by and through Messrs. Al- 
bert R. Moore and Thomas F. Charlton, and said insured by and through 
its president and H. A. Titcomb, Esq., and the said parties having pre- 
sented their evidence on all questions involved, and after full and care- 
ful consideration of all the evidence addressed as to said loss and dam- 
age, and the sound value of said use and occupancy, do hereby find, 
determine, and award as follows: That the sound value of said use and 
occupancy in question immediately preceding the fire was the sum of $15,- 
000.00. That the loss and damage thereto occasioned by said fire is the 
sum of $15,000.00.” 


Defendants refused payment, and after the lapse of 60 days from the 
date of the award plaintiff brought this action to recover thereon. De- 
fendants interposed two defenses: (1) That the award is invalid and 
void on its face, for the reason that no facts are stated therein which 
in any way fix the liability of defendants, and furnishes no guide or 
basis by which the court may apply the terms of the policies and ren- 
der judgment in harmony with the rights of the parties; and (2) that 
the appraiser selected by plaintiff, as well as the umpire, who was chosen 
in the manner stated, was not fair, impartial, and disinterested; that 
each was biased and prejudiced against defendants, by reason of which 
an unfair and excessive appraisement was made, one greatly in excess 
of the actul loss occsioned by the fire, which defendants allege did not 
exceed $6,600. The answer also alleged that the appraisers so reporting 
the award proceeded on an erroneous and mistaken basis of liability, and 
included therein “certain elements of loss or damage which are not 
legally recoverable under the terms of the policies.” Just what those ob- 
jectionable elements were does not appear from the allegations of the 
answer. The reply put in issue the alleged prejudice and bias on the 
part of the appraisers and also the alleged excessiveness of the award. 

At the trial both parties moved for judgment on the pleadings— 
plaintiff’s motion being based 6n the ground that the answer did not state 
facts constituting a defense, and that of defendants on the ground that 
the award, which is set out in full in the complaint, as a matter of law 
is too indefinite and deficient in the specification of facts, and therefore 
insufficient on which to base a judgment; hence that it is invalid and 
void. The court denied defendant’s motion, but granted that of plain- 
tiff, thereby holding the award to be sufficient in form, and that the al- 
legations of the answer do not state facts sufficient to present an issue 
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in impeachment or avoidance thereof. Defendant appealed from an or- 
der denying a new trial. 

Defendants present to this court in support of the appeal the same 
contentions that were advanced in the court below. A careful considera- 
tion thereof leads to a conclusion in harmony with the view of the trial 
court. 

{1] 1. The appraisement of the loss provided for by this and other 
standard form policies, takes the form of the common-law arbitration, 
and the procedure of inquiry and investigation, together with the award 
and its contents, are governed by the general rules of law upon that 
subject. Christianson v. Norwich Union Fire Ins. Co., 84 Minn. 526, 88 
N. W. 16, 87 Am. St. Rep. 379. The general statutes on the subject of 
arbitration and award (chapter 81, G. S, 1913) do not apply; and, ap- 
plying the rules stated, we have no difficulty in sustaining this award 
as to form and contents. It is well settled, in the absence of statute 
otherwise providing, that in the common-law arbitration the arbitrators 
need not specify in detail the facts made the basis of their decision, but 
may report the result of their deliberations in the form of general con- 
clusions, which determine the points involved, together with a statement 
of the gross allowance made. 5 Corpus J. 116; Jensen v. Deep Creek 
Farm, 27 Utah, 66, 74 Pac. 427: Brewer v. Bain,.60 Ala. 153; In re 
Curtis-Castle Arbitration, 64 Conn. 501, 30 Atl. 769, 42 Am. St. Te 200; 
Clark Millinery Co. v. National Union Insurance Co., 160 N. C. 130, 75 
S, E. 944, Ann. Cas. 1914C, 367; Patton v. Baird, 42 N.C. 255. 


[2] The policies in this case expressly required the arbitrators to 
“estimate and appraise the loss, stating separately the sound value and 
damages.” The award fully complies in general terms with the contract 
in this respect. The suggestion that this clause of the policies, which. is 
found in the statutory standard form, can have no proper application to 
“use and occupancy” insurance, and can only apply where specific prop- 
erty is the subject-matter of the contract, is not sound. The sound value 
of the “use and occupancy” may as readily be found and determined as 
the sound value of specific property. 

[3] The measure of defendant’s liability as fixed by the policies in 
question is one three-hundredth part of the sum insured for each work- 
ing day during the period the premises could not be occupied by rea- 
son of the destruction of or injury thereto by fire, not exceeding the 
amount stated therein. The award of the appraisers was in effect that 
there was a total loss, and the amount of the liability of each defendant 
is a matter of mathematical calcultion. So that the award, though couch- 
ed in general terms and conclusions, is full and complete, and the ob- 
jections urged against it are not sustained. 


1. Every presumption comes to the support of an award in arbi- 
tration proceedings. When attacked for fraud or on other permissible 
grounds, the burden of the assault rests with the attacking party, and to 
prevail he must establish the fraud or other ground relied upon by clear 
allegations and proof. The award will not be lightly set aside. Levine 
v. Lancashire Ins. Co., 66 Minn. 138, 68 N. W. 855. Mosness v. German- 
American Ins. Co., 50 Minn. 341, 52 N. W. 932: Brush v. Fisher, 70 
Mich. 469, 38 N. W. 446, 14 Am. St. Rep. 510; Rolfe v. Patrons’ Andros- 
coggin Mutual Fire Ins. Co., 105 Me. 58, 72 Atl. 732; 1 Dunnell’s Dig. 
488; 2 Ruling Case Law, 389. The remedy, except perhaps as to defects 
appearing on the face of the award, in all essential respects is equitable, 
and the rules and principles of equity control the procedure as well as 
the substantive relief to be granted in the particular case. 3 Cyc. 750. 

In the case at bar defendants interposed in their several answers that 
the appraisers joining in the award in the discharge of their duties were 
unfair, biased, and prejudiced against defendants. The grounds so relied 
upon are sufficient to upset the award, if established by necessary allega- 
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tions and proof. Levine v, Lancashire Ins. Co., 66 Minn. 138, 68 N. W. 
855. But the trial court held, in granting the motion for judgment on 
the pleadings, that the answers wholly failed in the statement of essen- 
tial facts. In that view we concur. The allegations of the answers 
consist in general charges of bias and prejudice on the part of the ap- 
praiser appointed by plaintiff, and on the part of the umpire, with no 
specific fact tending to support the conclusion of misconduct. Manson 
v. Wilcox, 140 Cal. 206, 73 Pac. 1004; Conrad v. Johnson, 20 Ind. 421; 
5 Corpus Juris, § 518, p. 203. There is no allegation or suggestion in the 
pleading that the appraisers did not hear and fully consider all evidence 
tendered by the parties upon the questions under arbitration; no sug- 
gestion that any evidence was excluded which should have been received; 
no allegation that either was in any manner or form influenced by cor- 
rupt motives; nor that plaintiff knew of their bias or prejudice, or par- 
ticipated therein, if any existed; in short, that sum total. of the alle- 
gations is that the appraiser named by the plaintiff was biased and un- 
fair because he had served in like capacity on the side of the insured in 
other insurance losses, and at the instance of one Titcomb, a profession- 
al insurance adjuster, and who represented plaintiff in this case; that the 
umpire, an attorney at law, had acted as an attorney for Titcomb in 
other like cases. There is no allegation that defendants were unaware of 
the alleged bias and prejudice before submitting to the arbitration; nor 
is the allegation that plaintiff’s loss did not exceed $6,600 supported by 
any fact tending to sustain that conclusion. 

[4] That appraisers chosen in such cases have frequently acted in 
other insurance disputes is no disqualification, nor evidence of bias or 
prejudice. It is a matter of common experience that both parties in con- 
troversies of the kind prefer and in fact chose appraisers with known 
fitness for the particular class of service. Nor is it a d‘squalification 
that the person chosen as umpire happens to be an attorney at law, and 
had previougly been employed by the adjuster representing the insured. 
To disqualify either there must be shown some act or acts of muiscon- 
duct prejudicial to the interests of the party complaining. There is no 
such act pleaded in this case, 

In that state of the pleading, surrounding it as we do with every 
reasonable intendment, we are clear that a case for equitable relief, or to 
rebut the presumption of verity, surrounding the award, is not presented. 
No issuable facts are alleged. 2 Dunnell’s Dig. 7517; Alden v. Christian- 
son, 83 Minn. 21, 85 N. W. 824; Goddard v. King, 40 Minn. 164, 41 N. 
W. 659. Duvall v. Sulzner (C. C.) 155 Fed. 910; Second Society of 
Universalists v. Royal Insurance Co., 221 Mass. 518, 109 N, E. 384. Ann. 
Cas. 1917E, 491: Russell v. Smith, 87 Ind. 457; Phillips’ Adm’r v. Phil- 
lips, 81 Ky. 147; 5 Corpus Juris, § 507, p. 198. The case of Baldinger v. 
Camden Fire Insurance Co., 121 Minn. 160, 141 N. W. 104, did not in- 
volve a question of pleading and is not in point. 

There was no abuse of discretion in refusing an offer to amend the 
answer in one respect. Had the amendment been allowed, the answer 
still would remain fatally deficient. 

Order affirmed. 





Insurance Law Journal, Vol. 57. [Feb., 1921. 


MOSBY et aL. v. AZTNA INS. CO. et at. (No. 20532.) 
(Supreme Court of Missouri, Division No. 1. Dec. 2, 1920.) 
225 Southwestern Reporter, 715. 


1. INSURANCE—EVIDENCE NOT SUSTAINING FINDING THAT 
DEEDS CONVEYING TITLE CONTRARY TO POLICY HAD 
NOT BEEN DELIVERED. 


In an action on fire insurance policies where the defense was inter- 
posed that insured had conveyed title without notifying insurer, in viola- 
tion of the policy, evidence of plaintiffs held not to sustain a finding that 
the deeds conveying such title had not been delivered. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


INSURANCE — PROVISIONS AS TO SUBROGATION OF 
INSURER TO RIGHTS OF MORTGAGOR HELD EN- 
FORCEABLE. 


A provision in a fire policy that, whenever the insurer should pay 
mortgagee for loss under policy and should claim that as to the mort- 
gagor or owner no liability existed, insurer should to that extent be 
legally subrogated to the rights of the parties to whom the payment was 
made under all securities held as collateral tu the debt or might at its op- 
tion pay the mortgagee the whole principal due and receive a full assign- 
ment and transfer of the mortgage and securities, held enforceable. 


(For other cases, see Insurance, Dec. Dig. § 606[2]. 


X 
Appeal from Circuit Court. St.Louis County ; G. A. Wurdeman, 
Judge. 
Suit by Margaret Mosby and another against the Atna Insurance 
Company and others. Decree for plaintiffs, and defendants appeal. 
Reversed, with directions. 


Leahy & Saunders, of St. Louis, for appellants. 
Frederick H, Bacon, of St. Louis, for respondents. 


BEALMER et at. vy HARTFORD FIRE INS. CO. OF HARTFORD, 
CONN. (No. 13693.) 
(Kansas City Court of Appeals. Missouri. Nov. 8, 1920.) 
225 Southwestern Reporter 132 


2. INSURANCE—SALE OF BUILDING AUTHORIZED PUR- 
CHASER TO SECURE INSURER’S CONSENT TO ASSIGN- 
MENT OF FIRE POLICY. 

The sale of a building authorized purchaser on behalf of vendors to 
secure insurance company’s consent to assignment of fire policy. 
(For other cases, see Insurance, Dec. Dig. § 220.) 





< 
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Appeal from Circuit Court, Macon County; Vernor K. Drain, 
Judge. 


“Not to be officially published.” 


Suit by George Bealmer and another, partners doing business under 
the firm name and style of Bealmer & Sons, against the*Hartford Fire 
Insurance Company of Hartford, Conn. Judgment for plaintiffs, and 
defendant appeals. Affirmed. 


Barger & Hicks and Bates, Hicks & Folonie, all of Chicago, Ill, and 
Barker & Jones, of La Plata, for appellant. 


Dan R. Hughes and John R. Hughes, both of Macon, for respondents. 


BLanD, J. This is a suit on a fire insurance policy. Plaintiff 
recovered. The case was appealed to the Supreme Court on the ground 
that a constitutional question was thought to be involved. The Supreme 
Court held that there was no constitutional question in the case and 
transferred the case to this court. 220 S. W. 954. 


[1] This is the second appeal in the case. See Bealmer v. Hartford 
Fire Ins. Co., 193 S. W. 847, where the facts will be found. The case 
when here before was reversed and remanded on account of error in one 
of plaintiff’s instructions. The case was retried in accordance with the 
former opinion in the case, and most of the points raised in this appeal 
are substantially those raised when the case was here before. It is un- 
necessary for us to again discuss these points, for the reason that the 
things decided in the former opinion are now res adjudicata. However, 
in addition to the points raised in the former case, it is insisted by the 
defendant that there is no evidence of Dr. Lyda’s authority from the 
church to transfer the insurance to plaintiff. We think there is ample 
evidence in the record of such authority. In fact, there is no dispute in 
the evidence on this point. Dr. Lyda was a member of the building 
committee, which consisted of three members who were appointed by the 
12 trustees of the church. He negotiated the sale of the church and the 
insurance policy as trustee and member of the building committee, 
accompanied by another member of the committee, one John H. Lyda. 
There is a strong inference from the evidence that all the trustees and 
members of the building committee knew of the sale and ratified the 
same: that the monthly payments for the building made to Dr. Lyda, 
trustee, were received by. him with the approval and consent of the other 
trustees. The trustees assert no claim to the policy of insurance. 


[2] It is insisted that there was no request made on the part of the 
trustees that defendant’s agent assign the policy to plaintiff. We think 
that the fact that the trustees sold the building and policy to plaintiffs 
authorized plaintiffs on behalf of the trustees to secure the consent of 
the company to the assignment of the policy. 


Attack is made upon the instructions. Taken as a whole, they fairly 
submit the case. The constitutional questions sought to be raised were 
declared by the Supreme Court not to be in the case when it transferred 
the case here. 

Finding no error, the judgment is affirmed: 

All concur. 
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ZACKWIK v. HANOVER FIRE INS. CO. (No. 13717.) 
(Kansas City Court of Appeals. Missouri. November 8, 1920.) 
225 Southwestern Reporter 135 


3. INSURANCE— FAILURE TO GIVE NOTICE OF LOSS DOES 
NOT AVOID POLICY, WHEN NOT SO PROVIDED. 
Failure to give written notice of loss, as required by an insurance 
policy, does not avoid the policy, in the absence of any provision therein 
for a forfeiture in such case. 


(For other cases, see Insurance, Dec. Dig. § 535.) 


5. INSURANCE—QUESTION AS TO EFFECT OF MISREPRESEN- 
TATIONS SHOULD HAVE BEEN CONFINED TO THOSE 
ALLEGED. 


In an action on a policy, testimony of the agent who wrote the policy 
that he would not have written it if he had known anything told him by 
plaintiff was not the truth, should have been confined to the misrepresen- 
tations alleged; and, where the testimony clearly indicated that he would 
not have written the insurance if he had known of the cond'tions alleged 
to have been misrepresented, the refusal to admit testimony not so con- 
fined was not error. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 


9. INSURANCE — TESTIMONY THAT COMPANY NEVER RE- 
FUSED TO PAY HONEST LOSSES NOT ADMISSIBLE ON 
_ QUESTION OF VEXATIOUS DELAY. 


In an action on a policy with claim for penalty for vexatious delay, 
the testimony of defendant’s adjuster that it was his experience that it 
never refused to pay losses deemed honest and in accordance with the 
policy was properly excluded, as it was not its reputation, but its con- 
duct in the case at bar, that was in issue. 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 


15. INSURANCE—INSTRUCTION, FAILING TO RFFER TO CON- 
CEALMENT OF FACTS, NOT ERRONEOUS, WHERE SAME 
MATTERS WERE ALLEGED AS MISREPRESENTATIONS. 
In an action on a policy, though the answer pleaded both misrepresen- 

tations and concealment of facts, where the concealment consisted of the 

misrepresentations and an instruction covered all misrepresentations al- 
leged, the failure to refer to concealment of facts was not erroneous. 


(For other cases, see Insurance, Dec. Dig. § 669[6].) 


18. INSURANCE — DEFENDANT HAS BURDEN OF PROVING 
FALSE REPRESENTATIONS. 
In an action on a fire insurance policy, the burden of proving false 
representations, pleaded as a defense, is on defendant. 


(For other cases, see Insurance, Dec. Dig. § 646[2].) 


21. INSURANCE—MANNER OF COMPUTING VALUE OF AUTO- 

MOBILE APPROVED. 

Under Rev. St. 1909, § 7030, requiring the amount of insurance to be 
taken as three-fourths of the value of the property insured, an tnstruc- 
tion, in an action on a policy for $2,000 covering an automobile, that the 
car as worth $2,666.66, and that subsequerit depreciation should be de- 
ducted from that amount, was correct. 


(For other cases, see Insurance, Dec. Dig. § 499.) 
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23. INSURANCE — INSTRUCTION NOT MISLEADING AS TO 
BASIS OF COMPUTATION OF PENALTY FOR VEXATIOUS 
DELAY. 


Where an instruction required the jury to find the actual cash value 
of the insured automobile immediately before its destruction by fire, and 
told them that they might assess a further sum, not exceeding 10 per cent. 
of the amount found due plaintiff for vexatious delay, but said nothing 
about interest, it was not misleading as to the amount on which the 
penalty should be computed. 


(For other cases, see Insurance, Dec. Dig. § 669[12].) 


24. INSURANCE — INSTRUCTION AS TO MISREPRESENTA- 
TIONS OR CONCEALMENT PROPERLY REFUSED, AS 
BROADER THAN ANSWER. 


Where the answer in an action on a policy pleaded specific misrepres- 
entations and concealments, and all matters of concealment or tisrepres- 
entation pleaded were covered by other instructions, an instruction that, 
if plaintiff concealed or misrepresented ‘any material fact at any time or 
made any attempt to defraud defendant, the verdict should be for defend- 
ant, was properly refused, as broader than the answer. 


(For other cases, see Insurance, Dec. Dig. § 669[6].) 


25. INSURANCE—AGENT’S KNOWLEDGE OF MISREPRESENT- 

ATIONS IMPUTED TO INSURER. 

In an action on a policy, an instruction that the insured did not know 
of alleged misrepresentations concerning the description of the insured 
automobile was properly refused, where there was evidence that the agent 
looked at the car before writing the insurance. 


(For other cases, see Insurance, Dec, Dig. § 378[1].) 


28. INSURANCE — ATTORNEY’S FEES AND PENALTY FOR 

VEXATIOUS DELAY PROPERLY ASSESSED. 

In an action on a policy, where plaintiff’s evidence showed a bona fide 
claim and the absence of any misrepresentations, concealments, or fraud, 
and the jury found against the defense of misrepresentations, it was jus- 
tified in assessing attorney’s fees and the statutory penalty for vexatious 
delay in payment. 


(For other cases, see Insurance, Dec. Dig. §§ 602, 675.) 


Appeal from Circuit Court, Buchanan County; William A. Utz, Judge. 
“Not to be officially published.” 


Action by Joe Zackwik against the Hanover Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


March K. Brown, Jr., of Kansas City, and Guitar & Innis, of St. 
Joseph, for appellant. 

Charles F. Keller and Strop & Mayer, all of St. Joseph, for respond- 
ent, 


Bianp, J. This is a suit on a fire insurance policy in the sum of 
$2,000, covering a Lexington automobile. Plaintiff recovered a verdict 
for <0 loss, $200 penalty, and $500 attorney’s fee, and defendant has 
appealed. 

The facts show that defendant insured plaintiff’s automobile at St. 
Joseph, Mo., on March 13, 1919. The car was totally destroyed by fire 
May 16, 1919, while in a garage in the rear of the house where plaintiff 
was boarding, and during the nighttime, while persons in the house were 
ane Plaintiff's evidence shows that the cause of the fire was not 

nown, 
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The defense pleaded was that plaintiff made misrepresentations 
concerning his automobile when he procured the insurance, to the ef- 
fect that he had purchased the car in December, 1918; that it was a new 
car when purchased; that the actual cost, including the equipment, was 
$2,000: and that the automobile was free and clear of incumbrances. 
The answer further pleaded that the policy provided that it should be 
void if the insured should misrepresent any material fact, or if he or 
his agent should attempt to defraud the company, either before or after 
the loss, and that “by reason of the aforesaid false statements plaintiff 
has concealed and misrepresented facts and circumstances concerning 
said insurance.” Defendant further pleaded the provision of the policy 
that it should be null and void if the interest of the insured should be 
other than that of unconditional and sole ownership; that plaintiff was 
net the sole owner of the property; that plaintiff had made false war- 
ranties that the car was new when purchased ; and that the total cost to 
plaintiff, including the equipment, was $2,000. It further pleaded that 
the property was burned by plaintiff and his agent with the intent to de- 
fraud the defendant. The reply was a general denial. 

[1, 2] Defendant makes the point that there is no allegation in the 
petition of the ownership of the automobile. The petition alleges “that 
on and prior to the 13th day of March, 1919, plaintiff was the owner of 
the automobile,” etc. In view of the fact that there was no objection to 
the petition before verdict, except by a general objection to the introduc- 
tion of testimony, a method of attacking the petition which is not 
looked upon with favor, this informal allegation of ownership was suf- 
ficient to allege the ownership of the automobile in plaintiff both at the 
time of the writing of the insurance and the time of the loss. Rodgers 
v. Fire Ins. Co., 186 Mo. 248, 85 S. W. 369; Cox v. Amer. Fire Ins. Co., 
137 Mo. App. 40, 119 S. W. 476; Thomasson v. Merc. Town Mutual Fire 
Ins. Co., 114 Mo. App. 109, 119, 89 S. W. 564, 1135. Defendant points 
out that in its motion in arrest of judgment it set forth “that the peti- 
tion does not state facts sufficient to constitute a cause of action against 
the defendant,” and therefore defendant insists that the petition was 
attacked at the trial. The attack should have been made on the petition 
before verdict, and the fact that it was made in the motion in arrest 
will not prevent the application of the rule that, although the petition 
is inartifically drawn, if it states any cause of action at all, however de- 
fectively, it is good. Bowie v. Kansas City, 51 Mo. 454. 


[3] It is insisted that no notice of loss in writing was given, as re- 
quired by the policy. There is nothing in the record to show that a 
written notice of loss was given to the defendant, but the record does 
show that the defendant had notice within 4 days after the fire, and, had 
an adjuster on the ground investigating the loss. While the policy pro- 
vides that the same shall be null and void unless insured should furnish 
a sworn proof of loss within 60 days, it does not provide for forfeiture 
for a failure to give immediate written notice of the loss, although it 
provides for such notice. It was stated in Dezell v. Fidelity & Cas- 
ualty Co., 176 Mo. 253, 281, 75 S. W. 1102, 1119: 


“There is no forfeiture expressly provided for, and we are not au- 
thorized to supply one by construction.” 

[4] Plaintiff purchased the car secondhand from one Riemer. Plain- 
tiff was asked on cross-examination if he had ever had a telephone con- 
versation with Riemer after plaintiff had talked to the adjuster, and if 
he had not instructed Riemer in that conversation to tell the adjuster 
that the car was new when plaintiff bought it, and that he paid $2,000 
for it. Defendant contended that plaintiff paid a much less sum for it. 
Plaintiff denied that he had any telephone conversation with Riemer. 
Defendant placed Riemer on the stand, and sought to show that he had 
a telephone conversation with the plaintiff in reference to the car. An 
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objection to the question was sustained. This is assigned as error. The 
witness had testified that “somebody called me.” He did not identify 
that person as plaintiff, and his testimony shows that he was not willing 
to say that it was plaintiff, nor was any offer of proof made. We find 
no error in connection with the matter. 

[5] The point is made in reference to the refusal of the court to 
permit defendant’s agent who wrote the insurance to testify that he 
would not have written the policy if he had known of anything that the 
plaintiff told him that was not the truth. Prior to this occurrence the 
agent had testified in relation to the manner of doing business, and the 
testimony clearly indicated that he would not have written the insur- 
ance if he had known of the conditions which the defendant claims were 
misrepresented by plaintiff. There were certain misrepresentations plead- 
ed in the answer, and the question should have been confined to those 
misrepresentations. We think that defendant got before the jury every- 
thing that it was entitled to in reference to this point. 

[6, 7] Defendant sought to elicit from a fireman, who attended the 
fire and who had been on the fire department for a year and had attend- 
ed several fires, whether the fire that consumed the automobile was of 
incendiary origin. Without passing upon the question as to whether such 
a matter is one for expert testimony, it is not shown that the witness 
knew about incendiary fires, or that he had ever seen one. There is no 
presumption that an incendiary fire is common, and during the time ‘this 
witness served on the fire department he may not have seen one. The 
court did not commit error in refusing to allow defendant’s adjuster to 
testify that the fire was “an unusual phenomenon,” however expert he 
may have been in the matter of incendiary fires. 

[8] Defendant sought to prove by plaintiff’s witness, Addie Klinek, 
who lived at the house where plaintiff boarded, that plaintiff was so 
situated in the house that it might have been possible for him to have 
gotten out of bed and left the house unknown to the other occupants of 
the house, and started the fire. Defendant asked the witness “ if it 
wouldn’t have been possible” for plaintiff “to have gone out the window” 
and she not heard him. Objection to this question was sustained. We 
think the court committed no reversible error. Defendant had already 
shown by this witness that she would have heard plaintiff if he had left 
the house, for the reason that he slept in the next room to her. From 
the witness’ testimony the jury was able to decide for themselves (if it 
was material) whether it was “possible” for him to have left by the win- 
dow and she not heard him. 

[9] The court did not err in refusing to permit defendant’s adjister 
to testify that in his experience with defendant company it never refused 
to pay a loss which it deemed honest and in accordance with the terms 
of the policy. The question before the jury was whether defendant’s 
conduct in refusing to pay the loss in this case amounted to a vexatious 
delay. Its reputation for fairness and prompt payment in no sense was 
in issue. 

Objection is made to plaintiff’s instruction No, 1. It is as follows: 


“The court instructs the jury that if you believe from the evidence 
that the automobile described in the policy sued upon and mentioned in 
the evidence was totally destroyed by fire on May 16, 1919, and that on 
the 13th day of March, 1919, and on the 16th day of May, 1919, the plain- 
tiff was the sole and unconditional owner of said automobile, your ver- 
dict will be for the plaintiff, unless you further find and believe from the 
evidence that at or about the time the policy sued on was issued plaintiff 
represented to defendant’s agent that said automobile was purchased 
by plaintiff in December, 1918, or that said automobile was new when 
purchased by plaintiff, or that said automobile, including equipment, had 
actually cost plaintiff $2,000, or that plaintiff made some misrepresenta- 
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tions in his proof of loss, introduced in evidence, or unless you find and 
— from the evidence that said automobile was burned by the plain- 
tiff.” 

[10] It is insisted that the instruction assumes the payment of the 
premium, the giving of notice of loss, and the sufficiency of proof of 
loss. The payment of the premium was not disputed. Failure to give 
. notice of loss, as we have already stated, did not void the policy, and 
defendant during the trial admitted the receipt of a proof of loss. There 
was no issue as to its sufficiency. 


[11] The instruction does not assume that the policy was in force at 
the time of the fire if plaintiff was guilty of the misrepresentations men- 
tioned therein. The instruction covered all of the alleged misrepresenta- 
tions pleaded in the answer. 

[12] The objection to the instruction that it does not have the jury 
find that plaintiff was the owner Of the car between the 13th day of 
March, 1919, and the 16th day of May, 1919, is hypercritical. There is 
no dispute in the evidence that if pla‘ntiff owned the car on the date it 
was insured that his ownership was no less from that time until it was 
destroyed. The instruction does not tell the jury that the misrepresenta- 
tions must have been willful in order to have voided the policy. 

[13, 14] It was not error to fail to define the word “misrepresenta- 
tion,” for the reason that the word as used in policies of insurance is 
taken in the same sense as it is ordinarily used by the laity, and it is 
therefore not a technical term. Webster defines misrepresentation as, 
“Untrue representation, false or incorrect statements or account”; and 
misrepresent as “To represent incorrectly * * * to give a false or 
erroneous representation of, either maliciously, ignorantly or carelessly.” 
Misrepresentation, as used in insurance law, means “a false statement 
touching matters material to the risk,’ and, as stated in Smith v. Ins. 
Co., 188 Mo. App. 297, 304, 175 S. W, 113, 115, it is immaterial “whether 
the misstatement resulted from bad faith or from accident or ignorance.” 


[15] It is insisted that the instruction does not take into considera- 
tion any voidance of the policy by concealment of facts by plaintiff, and 
that the answer pleads such concealment. The answser pleads conceal- 
fment, but that such concealment consists “of the aforesaid false state- 
ments,” and these false statements were the misrepresentations that de- 
fendant alleges plaint'ff made. All these alleged misrepresentations are 
taken account of in the instruction. 

[16, 17] It is insisted that the instruction tells the jury that plaintiff 
himself must have burned the car in order to be a defense, whereas the 
answer pleads that the car was burned by plaintiff or his agent, and, if 
it was burned by plaintiff’s agent, the policy would be void the same as 
if it were burned by plaintiff himself. The testimony tending to show 
that the fire was of incendiary origin was all circumstantial. There was 
no evidence that any person was seen to start a fire. The instruction 
does not tell the jury in express terms that if some other person than 
plaintiff set the automobile on fire defendant would still be liable: but 
would not the jury so understand? While it is somewhat obscure on 
the point now under discussion, we think on the whole the jury could not 
have been misled for the reason that defendant fully instructed the jury 
that if plaintiff burned the automobile “or caused somebody to burn it,” 
he could not recover. Under the circumstances we think there was no 
error in this regard in plaintiff’s instruction. Sutter v. Met. St. Ry. Co., 
208 S. W. 851, 853. There is no question but that there was a proof of 
loss introduced in evidence. The proof of loss was exhibited at the 
trial and admitted by the defendant to be the proof of loss. It has never 
been held reversible error for plaintiff in his instruction covering the 
entire case to fail to tell the jury that it must find the things necessary 
to his recovery by the preponderance of the evidence. 
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[18, 19] There was no error in plaintiff’s instruction No. 2. ‘It does 
not suggest that the burden of proving the whole case was upon the de- 
fendant, but only the burden of proving the false representations pleaded 

‘by the defendant. The burden of proving such representations was upon 
defendant (Ritter v. Ins. Co., 40 Mo. 40), and if the evidence in ref- 
erence to the misrepresentations preponderated in favor of neither par- 
ty then plaintiff was entitled to recover. It did not assume that plaintiff 
made any false representations. It defines “preponderance of the evi- 
dence” as “not the greater number of witnesses, but that evidence which 
is more satisfying and convincing to the minds of the jury.” It: is con- 
tended that the definition is defective, in that the words “in respect to 
its credibility’ were not added. We think the jury would understand 
the definition given to be the same as if those words were added. 


It is claimed that instruction No. 2 conflicts with instruction No. 1, 
because it is open to the construction that the false representations might 
be made at any time, while it is stated in instruction No. 1 ‘that they 
must have been made at or about the time the policy sued on was issued. 
Defendant adm‘ts that the statement in reference to the matter in the 
first instruction is correct. Instruction No. 2 is not susceptible of the 
construction put upon it by defendant. It refers to the alleged mis- 
representations, which the jury would understand were the misrepre- 
sentations pleaded and referred to in the evidence as those alleged to 
have been made at or about the time the policy was issued. 

[20] It is contended that instruction No. 2 is incomplete, in that it 
“takes from the consideration of the jury the question of fraudulent 
concealments of the plaintiff.” Instruction No. 2 does not purport to 
cover the entire case, and, taken in connection with all the other instruc- 
tions, is not misleading on this point. 

[21] There was no error in plaintiff’s instruction No. 3. This in- 
struction told the jury that the car was worth $2,666.66 when it was in- 
sured, that they should deduct from that amount any sum that they found 
the car had depreciated in value from the date it was insured to the date 
it was burned. A little more than two months had elapsed from the time 
the car was insured until the time it was destroyed, and pla‘ntiff’s evi- 
dence tended to show that there was no depreciation between the two 
dates. The statute (section 7030, R. S. 1909), provides that the amount 
of insurance shall be taken as three-fourths of the value of the property 
insured. We think there is no question but that the instruction was oor- 
rect. Joyce v. Fire Ins. Co., 194 S. W. 745; Joyce v. Fire Ins. Co., 211 
S. W. 390. 

(22] Error is claimed in failing to define the words “vexatious re- 
fusal” as used in the instruction. We find the same words in defendant’s 
instruction No. 9 without definition. Defendant having joined in the 
error, if any, it cannot now complain. 


[23] It is insisted that the 10 per cent. penalty for vexatious delay 
allowed by the statute “is based upon the amount of loss without inter- 
est,” and, as the instruction told the jury that they m‘ght assess on this 
ground a further sum, not to exceed 10 per cent. of the amount which 
the jury might find due the plaintiff under his policy of insurance, that 
the instruction is wrong. There is no matter of interest submitted to the 
jury. The instruction has the jury find the actual cash value of the auto- 
mobile immediately before the fire, and says nothing about the addition of 
interest, so it is apparent that the jury could not have been misled. The 
instruction is not open to the criticism that it required that the jury must 
allow attorney’s fees, as well as the 10 per cent. penalty if they found 
that defendant vexatiously refused to pay the loss. Neither the word 
“must” nor any word of similar import is contained in the instruction. 
The word “may” is used. 
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[24] Complaint is made of the refusal of defendant’s instruction No. 
10. This instruction sought to tell the jury that if plaintiff concealed or 
misrepresented any material facts at any time, or made any attempt to 
defraud the defendant, their verdict should be for the defendant. The 
instruction is broader than the answer, and all matters of concealment or 
misrepresentation that were contained in the answer are fully covered by 
other instructions, given by the court at the request of the defendant. 


[25] Instruction No. Y was properly refused. The evidence shows 
that the agent who wrote the insurance looked at the car before the same 
was written. It would have been improper to have instructed the jury 
to the effect that the company did not know of the alleged misrepresenta- 
tions concerning the description of the automobile, even though defend- 
ant’s agent saw the car before the insurance was written. 


[26] The court did not err in refusing to dismiss the jury on ac- 
count of remarks made by plaintiff's counsel during the cross-examina- 
tion of defendant’s agent who wrote the policy. There was a discussion 
as to whether under the laws of Missouri the policy was or was not a 
valued policy, the agent contending that it was not. Plaintiff’s attorney 
contended that it was. Defendant’s attorney objected to the line of cross- 
examination, for the reason that it suggested that the agent, who testi- 
fied that plaintiff told him the car was worth $2,000, was violating the 
law when he wrote the policy in that sum, instead of a sum equal to 
three-fourths of $2,000. In answer to the objection counsel for plaintiff 
stated, “Instead of insuring it for three-fourths of that, he insured it for 
the full amount, and then comes around and tries to get out of it.” 
Thereupon defendant’s counsel moved the court to dismiss the jury. 
There is no question but that this incident would not constitute sufficient 
grounds for dismissing the jury. 

[27] It is insisted that the verdict is against the weight of the evi- 
dence, and that the weight of the evidence preponderated so strongly in 
favor of the defendant that the judgment of the jury was unsoundly and 
arbitrarily exercised. There are a few casess in this state holding that 
where the verdict of the jury is so contrary to the weight of the evi- 
dence as to show passion, prejudice, and gross misconduct or corruption 
on the part pf the jury, the verdict will be set aside by the appellate court. 
The general rule is that an appellee court will not review the evidence as 
to the weight thereof. We have carefully examined the testimony in 
this case, and have unhesitatingly concluded that there is nothihng more 
involved than the mere weight of the evidence. 


[28] Defendant contends that there is no evidence to support the 
verdict for 10 per cent. penalty and attorney’s fees for vexatous refusal 
to pay. Plaintiff’s evidence shows that the fire was a bona fide one; that 
he was guilty of no misrepresentations, or concealments, or fraud. If 
plaintiff’s evidence is to be believed, and the jury believed it, there was 
no excuse on defendant’s part for the failure to pay the amount of the 
insurance. It is true that defendant attempted to support its defense by 
introducing evidence, but the jury did not, and was not required to, be- 
lieve the same. The defense wholly failed, and we do not feel justified in 
holding that the jury should not have assessed the penalty and the at- 
torney’s fees. Kellogg v. Ins. Co., 133 Mo. App. 391, 403, 113 S. W. 
663. From what we have said, the court did not err in admitting the 
oe of the attorney who testified to the legal services rendered in 
the case. 


The judgment is affirmed, 
All concur. 
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LEHDE v. NATIONAL UNION FIRE INS, CO. OF PITTSBURGH, 
PA. 


(Supreme Court of North Dakota. Nov. 16, 1920.) 
180 Northwestern Reporter, 56 


(Syllabus by the Court.) 

INSURANCE — AFTER UNEXECUTED ACCORD, INSURED 
HELD ENTITLED TO MAINTAIN ACTION ON ORIGINAL 
POLICY. 

In an action upon a policy of crop insurance to recover losses sus- 
tained, where the plaintiff received from the insurance company a re- 
payment of the premium, and signed a release and settlement in full 
upon the representations made, that the company was insolvent, and that 
he would receive further payment if likewise further payment were made 
to other policy holders, and where from the evidence it appears that the 
insurance company was not insolvent, and did make further payments 
to other policy holders, it is held that the settlement made constituted an 
accord, unexecuted by the insurance company, and that the plaintiff was 
entitled to maintain his action upon the original contract of insurance, . 


(For other cases, see Insurance, Dec. Dig. § 579.) 


Appeal from District Court, Morton County; Crawford, Judge. 

Action by William Lehde against the National Union Fire Insurance 
Company of Pittsburgh, Pa. From a judgment for plaintiff, and from 
an order denying a judgment non obstante or in the alternative for a 
new trial, defendant appealed. Affirmed. 


Barnett & Richardson, of Fargo, for appellant. 
Nuchols & Kelsch, of Mandan, and Jacobsen & Murray, of Mott, 
for respondent. 
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ACCIDENT AND HEALTH. 


THROOP v. WESTREN INDEMNITY CO. (Civ. 3338.) 


(District Court jof Appeal, Second District, Division 1, California. Sept. 
0, 1920. Hearing Denied by Supreme Court Nov. 18, 1920.) 


193 Pacific Reporter, 263. 


1. INSURANCE—FINDING INSURED WAS KILLED BY NEGLI- 
GENCE OF BENEFICIARY SHOWS ACCIDENTAL DEATH. 


In an action on an accident insurance policy, a finding that death did 
not result solely from accidental means must yield to the specific proba- 
tive finding that it resulted from discharge of gun in hands of benefi- 
ciary, because of the gross negligence of beneficiary, which establishes 
that killing was not intentional, and was therefore accidental, within the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE — INVOLUNTARY MANSLAUGHTER OF IN- 
SURED BY BENEFICIARY DOES NOT BAR RECOVERY. 


Even though death of insured was caused by gross negligence of 
beneficiary, so that latter was guilty of felony of involuntary manslaugh- 
ter, under Pen. Code, § 192, that fact does not defeat recovery by benefi- 
ciary on accident insurance policy, 


(For other cases, see Insurance, Dec. Dig. § 455.) 


Appeal from Superior Court, Los Angeles County; Wm. D. Dehy, 
Judge. 

Action by Charles B. Throop against the Western Indemnity Com- 
pany. Judgment for defendant, and plaintiff appeals. . Reversed. 


Swanwick & Donnelly and J. W. Swanwick, all of Logs Angeles, for 
appellant. 
Duke Stone, of Los Angeles, for respondent. 


Conrey, P. J. On the 17th day of August, 1916, the defendant ex- 
ecuted and delivered to Hilda E. Throop two policies of insurance 
against loss resulting from bodily injuries to her, effected directly and in- 
dependently of all other causes through accidental means (suicide or any 
attempt thereat, whether sane or insane, not covered) ; the beneficiary of 
said policies in the event of death thereunder being the plaintiff, Charles 
B. Throop. This action is brought upon those policies to recover the 
compensation therein named on account.of the death of Hilda E. Throop 
on the 13th day of September, 1916, occurring by reason of bodily in- 
juries sustained in a manner within the terms of said policies. Upon 
issues properly framed the court found: 

That “on September 13, 1916, said Hilda E, Throop was killed in the 
county of Riverside, state of California, by means of the discharge of a 
loaded shotgun in the hands of the plaintiff, and actually discharged by 
the plaintiff herein, but that said Hilda E. Throop did not thereby sus- 
tain bodily injuries, or bodily injury, which were effected directly and 
indepndently, or directly or independently of all other causes, through 
accidental means; that the discharge of said gun as aforesaid was occas- 
ioned by the gross negligence of said plaintiff, and because and by rea- 
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son of the fact that said plaintiff failed to use and did not use due or 
ordinary or any care or caution in handling the same; that said Hilda 
E. Throop died on the same day, to wit. September 13, 1916; and that 
her said bodily injuries, or injury were not caused by suicide or any at- 
tempt thereat on her part.” 


Judgment was entered in favor of the defendant, and the plaintiff 
appeals therefrom. 

Appellant contends that the judgment should be reversed: (1) Be- 
cause the findings show that the death was caused by accidental means: 
(2) because the findings are inconsistent and conflicting. The other 
points relied upon for reversal relate to alleged insufficiency of the evi- 
dence, and need not be considered on this appeal, if either of the fore- 
going stated contentions of appellant is sustained. 


[1] The finding that the said Hilda E. Throop “did not thereby sus- 
tain bodily injuries, or bodily injury, which were effected directly and 
independently, or directly or independently of all other causes, through 
accidental means,” considered separately and apart from the remainder 
of the finding, is sufficient to support the judgment. The real question 
presented is whether or not the finding as last above quoted is necessarily 
inconsistent with the probative fact thereinafter stated. That the two 
propositions cannot both be true is to our minds very clear. The fact 
found, that the discharge of the gun was occasioned by the gross negli- 
gence of the plaintiff, and because and by reason of the fact that the 
plaintiff failed to use and did not use due or ordinary or any care or 
caution in handling the same, excludes the possibility of any intentional 
discharge of the gun, and compels the conclusion that the injuries were 
effected solely by accidental means. “If the probative facts found were 
such as to necessarily overcome the finding of the ultimate fact, the 
latter could not prevail.” Estate of Hill, 167 Cal. 59, at page 63, 138 
Pac. 690, at page 692. ; 

[2] To meet the contingency that the court might decide as above 
indicated, respondent contends that under the finding hereinabove quoted 
the plaintiff was guilty of involuntary manslaughter, in that the discharge 
of the gun by the plaintiff, even if the same was a lawful act, was the 
commission of an act which might produce death, “in an unlawful man- 
ner, or without due caution and circumspection” (Penal Code, § 192); 
that this conduct of the plaintiff was subject to punishment by imprison- 
ment in the state prison and constituted a felony; and that a party can- 
not in any case recover insurance mjoney payable on the death of a 
party whose life he has feloniously taken. In support of the claim that, 
under these circumstances, the plaintiff will not be permitted to recover, 
we are referred to Drown v. New Amsterdam Casualty Co., 175 Cal. 21, 
165 Pac. 5, and N. Y. Mutual Life Ins. Co. v. Armstrong, 117 U. S. 591, 
6 Sup. Ct. 877, 29 L. Ed. 997. The decision in the Drown Case {fs not 
directly in point. The court was considering the sufficiency of the com- 
plaint, and held that under the allegations thereof there was no founda- 
tion in the complaint for the argument that Amelia C. Drown was guilty 
of the murder or of the unlawful killing of Archer Cullen Drown. 

“There are no allegations in the complaint to the effect that the kill- 
ing of Archer Cullen Drown was done with that malice, either express 
or implied, which is necessary to make the act a murder. In order to 
constitute voluntary manslaughter there must be an intent to kill, though 
it is not that deliberate and malicious intent which is an essential ele- 
ment in the crime of murder. People v. Freel, 48 Cal. 436, 437. There 
is no allegation that the killing, though without malice, was done upon 
the sudden quarrel or heat of passion, which is necessary to reduce an 
unlawful and intentional killing to manslaughter. It is not avered, ei- 
ther directly or indirectly, that the killing was done in the commission 
of an unlawful act, or in the commission of a lawful act in an unlaw- 


Vol. LVII—12. 
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ful manner, or without due caution or circumspection. There is, there 
fore, no basis for the claim that the complaint shows an involuntary 
manslaughter. It is not alleged that it was unlawful or that it was in- 
tentional.” 

From the language quoted an inference is attempted to be drawn 
that the court was of the opinion that a recovery could not be had by or 
for the benefit of Amelia C. Drown, or by an assignee of her claim, if 
the killing was the result of her intentional act amounting to involuntary 
manslaughter. Our reading of the opinion fails to convince us that the 
court intended to so decide. In the case of Mutual Life Ins. Co. of 
New York v. Armstrong the court was dealing with evidence of facts 
tending to show an intentional murder of the assured by one beneficially 
interested in the policy, and the language of the court must be considered 
in the light of the case thus presented. 

The rule which, in our opinion, should prevail in this case, is clearly 
stated in Schreiner v. High Court of Illinois Catholic Order of Foresters, 
35 Ill. App. 576, and was there stated as follows: 


“No homicide which is the result of carelessness, or which 1s not an 
intentional killing, should bar plaintiff’s rights to the money on her cer- 
tificate. A contract of insurance, or a certificate like the one in suit, im- 
pliedly assumes the risk of all carelessness by every person, whether a 
possible beneficiary under the contract or not, from which the death of 
the insured may result, unless such acts of carelessness are especially 
excepted: therefore a death which is unintentional, though caused by 
some neglect or unlawful act of the beneficiary, is within the contract, 
and ought not to defeat the policy. But it would be unjust and unrea- 
sonable to hold that the intentional taking of the life of insured, by the 
person who is to receive the insurance on the death, is a risk assumed 
and insured against by the company or the society which issues the policy 
or certificate.” 


Being of the opinion that the judgment herein is based upon a find- 
ing which is inconsistent and conflicting on the principal issue upon 
which the rights of the parties herein are dependent, we conclude that 
the judgment is not supported by the findings. 

For that reason the judgment is reversed, 

We concur: Shaw, J.; James, J 


BREEN v. GREAT WESTERN ACC. INS. CO. (No, 33552.) 
(Supreme Court of Iowa. Nov. 23, 1920.) 
179 Northwestern Reporter, 931. 


1, INSURANCE—AMBIGUITIES OPERATE IN FAVOR OF POL- 
ICY HOLDER. 


Ambiguities in a sickness and accident policy must operate in favor 
of the policy holder. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE — BENEFICIARY HELD ENTITLED TO PRIN- 
CIPAL AMOUNT OF SICKNESS AND ACCIDENT POLICY 
ON DEATH BY ASPHYXIATION. 


A provision in a sickness and accident policy that “disability or loss” 
resulting from gas should be classified and treated as sickness, and sub- 
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ject to provisions governing sickness insurance, held to refer to loss of 
time, and not to loss of life, and recovery could be had under the accident 
portion of the policy for the principal sum, where insured was accidental- 
ly asphyxiated by the escape of gas in her sleeping room. 

(For other cases, see Insurance, Dec, Dig. § 458.) 


j Appeal from District Court, Muscatine County: M. F. Donegan, 
udge. 

Action upon a policy of accident insurance for the loss of life of 
the insured. The policy was set out in the petition. There was a de- 
murrer to the petition. predicated upon the terms of the policy. The de- 
murrer was overruled. The defendant electing to stand thereon, judg- 
ment was entered for the plaintiff. The defendant appeals, both from 
the ruling upon the demurrer and from the judgment. Affirmed. 


O. B. Hartley and Nourse & Nourse, all of Des Moines, for appel- 
lant. 


J. F. Devitt, of Muscatine, for appellee. 


Evans, J. The defendant company insures its policy holders against 
loss and disability resulting from accident or sickness. It provides spe- 
cific benefits for loss of life or loss of bodily organs, and monthly bene- 
fits for loss of time resulting from accidental disability or from sick- 
ness. It will be sufficient for the purpose of this discussion to set forth 
a part of the policy. The following is a copy of the first three sections 
thereof : 

“This policy provides benefits for loss of time by sickness, or for 
the loss of life, limb, sight, or time by accidental means, to the extent 
herein provided. 


“TOak Leaf] 
“Great Western. 
“Principal Sum. Maximum Sum. 


$1,000.00. $2,000.00. 
“Accident Insurance Company. 
“Des Moines, Iowa, U. 
“Section I. Insuring Clause. 


“In consideration (1) of the payment of the policy fee of five and 
no/100 dollars, and (2) of all the agreements and representations con- 
tained in the application herefor, a copy of which is attached hereto and 
made a part hereof, and (3) of the conditions and provisions contained 
herein and indorsed hereon, the Great Western Accident Insurance 
Company (hereinafter called the company) hereby insures Kathryn L. 
Breen (hereinafter called the insured), of Chicago, state of Illinois, by 
occupation saleslady, office or salesladies’ duties, handling light goods 
at counter, under classification ‘AA,’ from 12 o'clock, noon, standard 
time, at the place of residence of insured on the date of issuance hereof, 
and the payment herefor in cash or its equivalent, until 12 o’clock noon, 
such standard time, of the Ist day of May, 1919, and for such further 
periods, stated in the renewal agreements, as the renewal premium of 
$1.75 per month, paid by the insured in advance, will maintain this pol- 
icy in force; (1) Against the effect of personal bodily injury which 
produces disability from the date of the accident, and which, exclusive 
of all other causes, is caused solely and directly by external, violent, and 
accidental means (suicide, or any attempt thereat, intentional self-inflict- 
ed injuries, or’ disappearance, while either sane or insane, are excluded 
from benefits hereunder). and (2) against disability resulting from sick- 
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ness, the infection, inoculation, and cause of which is contracted not less 
than thirty days after the issuance and acceptance of this policy, or not 
less than ten days after reinstatement of same; said insurance to be paid 
in the amounts and under the conditions herein provided. 


“Section II. Specific Benefits, 


“If such accidental injury, as defined in the insuring clause hereof, 
shall produce immediate and continuous total disability, and shall, within 
ninety days from the date of accident, result in one of the losses specified 
in this section, the company will pay to the insured, or the beneficiary, 
in lieu of all other indemnity, as follows, to wit: 

“(1) Life, one thousand dollars, the principal sum. 

“(2) Both hands (complete severance at or above wrists), the prin- 
cipal sum. 

“(3) Both feet (complete severance at or above ankles), the prin- 
cipal. sum. 

“(4) Both eyes (entire and permanent destruction of sight), the 
principal sum. 

“(5) One hand and one foot (complete severance at or above wrist 
and ankle), the principal sum. 

“(6) One hand (complete severance at or above wrist), one-half 
the principal sum. 

“(7) One foot (complete severance at or above ankle), one-half 
the principal sum. 

(8) One eye (entire and permanent destruction of sight), one- 
fourth the principal sum. 

“Section III. Benefits for Loss of Time. 

“J. Monthly Accide"t Payment —If such accidental injury as de- 
fined in the insuring clause hereof (not including injuries resulting in 
losses named in section II hereof) shall totally and continuously disable 
the insured from performing any and every kind of duty pertaining to 
insured’s occupation, or to any occupation in which the insured may en- 
gage, the company will pay sixty and no/100 dollars per month (but not 
to exceed the average salary or earnings of the insured) during the pe- 
riod of such total disability, but not exceeding twenty-four consecutive 
months: or, in case such injury causes a material, but not total, loss 
of time, or if total disability does not immediately follow the accident 
such disability indemnity shallaccrue at a rate according to the actual 
loss of time, not less than one-fourth and not exceeding one-half of the 
payment herein provided for total disability, and for a period not exceed- 
ing six consecutive months. 

“2. Monthly Sickness Payment—If the insured shall suffer bodily 
disease or illness, such as defined in the insuring clause hereof, except as 
hereinafter stated, the company will pay for the loss of time necessarily 
resulting from such sickness at the rate of sixty and no/100 dollars per 
month (but not to exceed the average salary or earnings of the insured) 
for a period not exceeding six consecutives months, for the number of 
consecutive days that the insured is totally disabled and wholly and con- 
tinuously confined within the house and prevented from performing any 
and all duties pertaining to insured’s occupation, and while regularly 
visited within the house by a licensed physician; or if the insured shall 
be totally disabled, although not confined to the house, and while under 
the care of a licensed physician by reason of such disease or illness, the 
company will pay one-half the amount provided herein for confining sick- 
ness, not exceeding two consecutive months, but such payment for both 
confining and nonconfining sickness shall not exceed six consecutive 
months for any one sickness. : 

“3. Covered as Sickness—Any disability or loss hereinafter defined 
caused by or resulting wholly or in part, directly or indirectly, in or 
from carbuncles, boils, felons, abscesses, ulcers, infection (external in- 
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fection of accidental injuries such as defined in section I, the insuring 
clause hereof are construed as accidents), cancer, gas, poison, anzsthe- 
tics, embolism, fits, vertigo, hernia, sunstroke, freezing, lame or sprained 
back, strains, sciatica, lumbago, over-exertion, dementia or insanity, or 
any injury complicated with disease, or any disability or loss where there 
is no wound or contusion visible to the eye to show a viofent and ex- 
ternal cause of such disability, then and in every such case, said dis- 
ability and any claim therefor shall be classified and treated as sickness, 
and shall be subject to the provisions, conditions and limitations govern- 
ing sickness insurance as set forth in section III, paragraph 2, hereof, 
the original cause of such disability or loss notwithstanding. 

“4. Double Benefits—If such accidental injury, as defined in the 
insuring clause hereof, results in one of the losses specified in section II 
or paragraph 1 of section III hereof (1) while the insured is a passenger 
within the inclosed part of any railway or street railway passenger car, 
or (2) while a passenger on board a steam vessel licensed for the regu- 
lar transportation of passengers, and such injury shall be the result of 
the wrecking of such car or vessel, the company will pay double the 
amount provided in said section or paragraph for such injury or loss.” 


The demurrer is predicated upon the foregoing section III and par- 
ticularly upon paragraph 3 thereof. The petition set forth that the in- 
sured was accidentally asphyxiated by the escape of gas in her sleeping 
room, which resulted in ger immediate death. The demurrer was put 
upon the following ground: That said petition shows upon its face that 
the said Kathryn L. Breen’s death was caused by “gas” and .Exhibit A 
of said petition stipulates among other things that— 

“Any disability or loss hereinbefore defined, caused by or resulting 
wholly or in part, directly or indirectly in or from * * * gas * * * 
or any injury complicated with disease, or any disability or loss where 
there is no wound or contusioin visible to the eye to show a violent and 
external cause of such disability then and in every such case, said dis- 
ability and any claim therefor shall be classified and treated as sickness 
and shall be subject to the provisions, conditions, and limitations govern- 
ing sickness insurance as set forth in section III, paragraph 2, hereof, 
the original cause of such disability or loss notwithstanding.” 


The question presented is whether the clause quoted in the demurrer 
from the policy is applicable to section II thereof. As already noted, 
the policy provides for different kinds of insurance. Indemnity for the 
different kinds of insurance is provided for by different plans. Under 
the quoted provision: 

“Said disability and any claim therefor shall be classified and treated 
as sickness and shall be subject to the provisions, conditions, and limita- 
tions governing sickness insurance.” 


Stress is laid by apellee upon the use of the word “disability” at 
this point, and upon the absence of the word “loss” from conjunction 
therewith. Though we reach the conclusion that the ruling upon the de- 
murrer was right, we do not lay controlling stress upon this particular 
feature of the language of the policy. The expression “disability or loss” 
appears conjunctively in other places in the same paragraph, and two 
words appear to be treated therein as synonymous. The disability to be 
indemnified is only such as results in loss of time. The disability bene- 
fits, resulting either from accident or sickness, are predicated upon loss 
of time. Loss of time is “loss.” If, therefore, the word “loss” had ap- 
peared in conjunction with the word “disability” at this point, it would 
not necessarily indicate that it had reference to a death loss. We must 
look, therefore, to the policy as a whole, in order to determine the fair 
construction to be adopted at this point. To put the question in another 
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way: Does the word “loss,” used in the conjunction “disability or loss,” 
refer to the loss of time resulting from disability or is it used in a generic 
sense to include all loss of every kind indemnified by the policy? The ap- 
pellant contends in effect for the latter construction. If the word were 
to be used in so broad and comprehensive a sense, why should it be con- 
joined with the word “disability”? The fact that it is not used at all 
in this paragraph, except in conjunction with the word “disability,” is of 
itself very suggestive that its use was intended in the related and re- 
stricted sense. 


The formulation of the policy, whereby it deals with the different 
classes of indemnity in separate sections, is not without significance along 
the same line. It will be noted that section II states its subject as “Spe- 
cific Benefits.” These are eight in number, and include loss of life and 
loss of hand, foot, or eye. As to these losses, specific sums are fixed, 
and no account is taken of loss of time by reason of any resulting dis- 
ability therefrom. Section III announces its subject as “Benefits for loss 
of Time.” Paragraph 1 of this section states its subject as “Monthly 
Accident Payment.” Paragraph 2 thereof states its subject as “Monthly 


Sickness Payment.” Paragraph 3 states its subject as “Covered as Sick- 
ness.” 


{1, 2] The first two paragraphs of section III assuredly deal wholly 
with indemnity for loss of time. Is there fair warrant for saying that 
paragraph 3 of section III deals with any other basis of indemnity than 
loss of time? Does it reach -back and embracé*the subject-matter of sec- 
tion II? The words “hereinbefore defined” might be construed as reach- 
ing back to the preceding sections, or they could be construed as reach- 
ing back to paragraphs 1 and 2 of section III. We note that in one place 
this paragraph does refer back to the subject-matter of section I. It 
does so, however, by express reference to “section I” in terms. It is 
significant, also, that paragraph 4 of this section does refer to the subject- 
matter of “section II,” and it does so in specific terms. Now, if it was 
necessary to refer to section II in specific terms, in order to include its 
subject-matter in paragraph 4 of section III, it would seem to be quite 
as necessary to have done so in order to include its subject-matter in 
paragraph 3. The fact, therefore, that section II is referred to in para- 
graph 4 in specific terms, and that section I is referred to in specific 
terms in paragraph 3, and that section II is not referred to in specfic 
terms in paragraph 3, furnishes much reason for saying that paragraph 
3 has no reference to the specific benefits provided by section Il. To say 
the least, the policy is capable of such a construction. We think that 
such is the construction which a policy holder, and perhaps an insurance 
solicitor, would most probably put upon the policy. Ambiguity in an 
part of the policy must operate in favor of the policy holder. We reac 
the conclusion, therefore, that paragraph 3 of section III must be con- 
strued as dealing with “benefits for loss of time”: this being the subject- 
matter of section III as announced in the heading thereof. The demurr- 
er was therefore properly sustained. 


[3] II. Appellant complains because the trial court entered judgment 
for the plaintiff after the defendant had elected to stand upon its demur- 
rer and the ruling of the court thereon. The argument on the point is 
very brief and fails to make clear upon what ground the complaint. is 
based. After the ruling on the demurrer, the defendant elected to stand 
upon it. This was an affirmative waiver of its right to plead over. It 
amounted to saying that, if the demurrer was not good, there was no de- 
fense. What could the trial court do? Could the defendant, by electing 
to stand upon its demurrer after an adverse ruling thereon, stop the pro- 
ceedings and forbid the plaintiff to proceed with his case? The defend- 
ant has a right to supersede the judgment until its demurrer is heard on 
apveal. If the demurrer were sustained on appeal, that would of course, 
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reverse the ruling below, and of itself would set aside the judgment. In 
such event we should have no occasioin to consider this ground of re- 
versal. In view of our affirmance of the ruling below, we affirm the 
right of the plaintiff to judgment: and this would be so whether judg- 
ment had been entered below or not. The plaintiff, therefore, has no- 
thing more than he is entitled to in any event. 

To put the matter briefly, the defendant having elected to stand 
after the adverse ruling, the plaintiff was presumptively entitled to judg- 
ment on the pleading. Whether upon defendant’s application the court 
could have made an appropriate order to stay proceedings upon proper 
conditions or otherwise, we need not consider. No such application was 
made. The judgment below is‘ affirmed. 


Affirmed. 
Weaver, C, J., and Preston and Salinger, JJ., concur. 


CLARKE v. TRAVELERS’ INS. CO. (No. 239.) 
(Supreme Court of Vermont. Chittenden. Oct. 1920.) 
111 Atlantic Reporter, 449. 


1. INSURANCE — SHOWING TOTAL DISABILITY UNDER AC- 
CIDENT POLICY NOT PRECLUDED BY FILING PROOF OF 
CLAIM ALLEGING PARTIAL DISABILITY. 


Insured by filing proof of claim under an accident policy alleging 
partial disability and stating it is not a full claim as disability still con- 
tinues is not, when afterwards suing for subsequent loss of time and loss 
of a foot from the same accident, precluded from showing his disability 
was total and continuous to the time of amputation; but the statements 
stand as admissions against interest to be considered by the jury, and not 
conclusive against his right. 


(For other cases, see Insurance, Dec. Dig. § 550.) 


2. INSURANCE—TERMS OF ACCIDENT POLICY TO BE GIVEN 
REASONABLE CONSTRUCTION IN VIEW OF PURPOSE OF 
CONTRACT. 

Terms of an accident policy must be given a reasonable construction 
in view of the purpose of the contract, and in case of doubt must be con- 
strued against insurer, but should be so construed as to serve the purpose 
of guarding insurer against fraud. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3 INSURANCE— ABSOLUTE PHYSICAL INABILITY ‘NOT 

NECESSARY FOR “TOTAL DISABILITY.” 

Absolute physical inability to transact any kind of business pertaining 
to insured’s occupation is not meant by the term “total disability,” or its 
equivalents, in an accident policy. 

(For other cases, see Insurance, Dec. Dig. § 524.) ; 

(For other definitions, see Words and Phrases, First and Second 
Series, Total Disability.) 





176 Insurance Law Journal, Vol. 57. [Feb., 1921. 


4. INSURANCE—INSURED TOTAL DISABILITY HELD 
QUESTION FOR JURY. 


Whether insured, the proprietor and manager of a store, was wholly 
disabled within an accident policy, held under the evidence, for the jury, 
notwithstanding occasional visits to the store, and a trip to assist in 
selecting goods therefor. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


5. INSURANCE— PROOF OF LOSS WAIVED BY DENIAL OF 
LIABILITY ON OTHER GROUND. 


Proof of loss is waived by distinct denial of liability and refusal to 
pay on a specific substantive ground uficonnected with and before ex- 
piration of time for proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 559[2].) 


6. INSURANCE—WAIVER OF PROOF OF LOSS UNDER 
ACCIDENT POLICY HELD TO COVER CLAIM FOR 
WEEKLY INDEMNITY AS WELL AS FOR LOSS OF FOOT. 


The indemnity provided by an accident policy for dismemberment of 
a foot being a specific sum and in addition the weekly indemnity for total 
loss of time to the date of dismemberment, the waiver of proof of loss 
by denial of liability and refusal to pay indemnity for loss of foot covers 
the claim for such weekly indemnity. 


(For other cases, see Insurance, Dec. Dig, § 559[2].) 


Exceptions from Chittenden County Court; Stanley C. Wilson, Judge. 

Action by William B. Clarke against the Travelers’ Insurance 
Company. Verdict and judgment for plaintiff, and defendant excepted. 
Judgment affirmed. 


Argued before Watson, C. J.,and Powers, Taylor, Milesand Slack, JJ. 


Harry B. Bradbury and Julian S. Eaton, both of New York City, 
and Clarence R. White, of Burlington, for plaintiff, 


Wm. W. Stickney, John G. Sargent, Homer L. Skeels, and Harlow 
G. Leavens, all of Ludlow, for defendant. 


TayLor, J. This is an action of assumpsit upon an insurance policy. 
The plaintiff had verdict and judgment below, and the case is here on the 
defendant’s exceptions. The plaintiff's recovery included damages un- 
der the policy for weekly indemnity and the loss of a foot. 


The case was submitted to the jury on the plaintiff’s evidence and 
certain documentary evidence introduced in connection with the cross- 
examination of the plaintiff and his witnesses. Therefrom it appeared, 
among other things, that the plaintiff received an injury to one of his 
feet on September 27, 1915, from which blood poisoning ensued, occas- 
sioning the disability and loss of limb sued for. On May 15, 1916, the 
plaintiff forwarded to the defendant a “proof of loss” in which he claimed 
indemnity for total loss of time for the period ending February 8, 1916, 
and for partial loss of time thereafter, stating that it was not full claim, 
as he was still partially disabled. On June 16 following the defendant re- 
mitted to the plaintiff the amount of indemnity claimed “in partial set- 
tlement under the policy.” A blank was inclosed for use in presenting 
any further claim on account of the injury, but the plaintiff made no 
.other or further proof of claim. June 1, 1916, the plaintiff suffered a 
relapse, and remained in a critical condition until July 17, 1916, when the 
foot was amputated. 
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The plaintiff sought to recover the balance of indemnity under the 
pclicy for total disability from February 8, 1916, to May 15, 1916, full in- 
demnity for total disability from that date to July 17, 1916, and the 
amount specified in the policy for the loss of a foot. The principal con- 
troversey at the trial was whether the plaintiff was entitled to recover 
for the loss of the foot. The claims for weekly indemnity were treated 
as a minor consequence. The court held that there could be no re- 
rote: « for additional indemnity from February 8 to May 15, but against 
the plaintiff's objection admitted evidence in support of the ‘other claims 
and "submitted them to the jury. Numerous exceptions were taken, but 
the errors relied upon are such that it is unnecessary to consider them 
seriatim. The defendant argues that it was error for the court to sub- 
mit the question of damages for weekly indemnity to the jury without 
proof of loss, there being no evidence of waiver, and that the court erred 
in not directing a verdict for the defendant on the ground that the plain- 
tiff had not shown continuous total disability from the date of the acci- 
dent to the date of dismemberment. It is also urged that it was error to 
permit the plaintiff to introduce evidence to vary or impeach the proof of 
claim filed with the company, as the evidence made a claim entirely in- 
consistent therewith. 

[1] The defendant’s contention that the plaintiff was precluded by 
the. proof of claim filed alleging partial disability from showing that his 
disability was in fact total and continuous to the time of the amputation 
cannot be sustained. Statements therein would stand as admissions 
against interest to be considered by the jury in determining the degree 
of plaintiff’s disability, but they would not be conclusive of his right of 
recovery. See Mellen v. U. S. Health & Accident Ins. Co., 83 Vt. 242, 
248, 75 Atl. 273: Mut. Ben. L. Ins. Co. v. Newton, 89 U, S. 32, 22 L. Ed. 
798 Travelers’ Ins. Co. v. Melick, 65 Fed. 178, 12C. CA. 544, 27 iy BM. 

A. 629. They would be open to explanation, and there was evidence tend- 
ing to show that they were not made understandingly. Nor does the evi- 
dence make a case of estoppel. If for no other reason, the necessary ele- 
ment of prejudice was lacking. If the plaintiff’s cla'm is sustained, the 
defendant paid less than it was liable to pay under the policy: and it 
does not appear that it omitted doing anything for its protection on 
account of the claim for partial disability. 


[2-4] Payment of indemnity for loss of the foot was resisted upon 
the additional ground stated in the motion for a directed verdict. By the 
terms of the policy the defendant contracted to indemnify the plaintiff 
for certain specified injuries. Among other things, it was stipulated 
that for the loss of either foot by severance at or above the ankle re- 
sulting from injury alone within 90-days from the date of the accident 
the defendant would pay a specified sum, or a like amount if the injury 
“shall independently and exclusively of other causes immediately, whol- 
ly, and continuously disable and prevent the insured from performing 
any and every kind of duty pertaining to his occupation and during that 
period of such continuous disability and within 200 weeks from the date 
of accident shall result in” such loss of either foot, and in addition 
weekly indemnity for total disability to the date of dismemberment. 
Plaintiff’s occupation and duties thereof were described in the policy as 
“manager with office and traveling duties.” It appeared in evidence that 
he was the proprietor and manager of a store in Burlington dealing in 
women’s wear, and had occasion at intervals to go to New York to pur- 
chase goods. It was on one of these trips that his foot was injured. 
The exception to the overruling of the motion presents the single ques- 
tion whether there was evidence tending to show that the plaintiff’s dis- 
ability was of the character stipulated in the policy. 


Apart from the admission in the proof of loss, which we have seen 
were not in the circumstances conclusive of the plaintiff's right of re- 





178 Insurance Law Journal, Vol. 57. —‘[Feb., 1921. 


covery, the defendant contends that, on the undisputed evidence, from 
February 8 to June 1, 1916, the plaintiff performed many substantial acts 
required of him in his business, and so was not “wholly and continu- 
ously disabled and prevented from performing any and every kind of 
duty pertaining to his occupation,” which would defeat his right of re- 
covery. In support of this claim attention is called to testimony relat- 
ing to two trips to New York between those dates in connection with 
the purchase of goods. The evidence relied upon is to the effect that the 
plaintiff went to New York to buy goods about February 4, returning 
about February 21; that he “made an effort” to buy goods assisted by his 
wife, who accompanied him to New York, and by his resident buyer 
there; that he went out from his hotel to look at goods, using an auto- 
mobile in getting around and the elevator in going up or down; that he 
sat and looked at the goods shown and made selections; that when he be- 
came tired he would go back to the hotel and rest. Respecting the latter 
trip to New York, nothing is called to our attention except the state- 
ment of plaintiff’s physician in a paper put in evidence by the defendant 
that the plaintiff announced on May 23 that he was again going to New 
York on business and was absent until May 30. 

Whether these facts are sufficient to conclude the plaintiff depends 
upon the construction that should be given the language of the policy 
quoted above. We have no case directly in point on this question. The 
defendant cites Bylow v. Union Casualty, etc., Co. 72 Vt, 325, 47 Atl. 
1066, but that case goes only to the extent of holding that one whose du- 
ties were “overseeing and changing and boxing granite, loading and 
unloading cars,” cannot be said to be wholly and continuously disabled 
from performing any and every duty pertaining to his occupation, within 
the meaning of an accident policy, when he continues in the same employ- 
ment superintending the same kind of work he had previously been en- 
gaged in, working nine-tenths of full time and receiving 90 per cent. of 
full pay. The rule of general application to policies of accident insur- 
ance is that their terms must be given a reasonable construction in view 
of the purpose for which the contract was made, and in case of doubt 
must be construed against the defendant. Bates v. German Com. Acci- 
dent Co., 87 Vt. 128,88 Atl. 532, Ann. Sas. 1916C, 447: Robinson v. Mas- 
onic Protective Ass’n, 87 Vt. 138, 88 Atl. 531, 47 L. R. A, (N. S.) 924. 
At the same time the language employed should be so construed as to 
serve the purpose of guarding the insurer against fraud or imposition. 


The provision as to disability in such a policy as this cannot be gi- 
ven a literal construction. To do so would be to hold in effect that the 
insurer would be liable in no case unless the insured by the accident 
should lose his life or his reason; for, so long as one is in possession 
of his mental faculties, he is capable of transacting some parts of his 
business, whatever it may be, although incapable of physical action. 
Thayer v. Standard Life & Acc. Ins. Co., 68 N. H. 577, 41 Atl. 182. The 
term “total disability,” or its equivalents, is necessarily a relative term, 
depending in a measure upon the character of the occupation and the 
capabilities of the insured,-and to a large extent upon the circumstances 
of the particular case. Ordinarily it is a question of fact, and not of 
law. 4 Cooley’s Briefs on Ins. 3288. It does not mean absolute physical 
inability to transact any kind of business pertaining to the insured’s oc- 
cupation. It is fairly supposable that it might be physically possible 
for the injured party to perform some act relating to his occupation when 
common prudence would require him to desist to effettuate a cure. The 
ability to perform some duty pertaining to his occupation would not in 
such circumstances defeat his right to indemnity, but he might be totally 
disabled in contemplation of the insurance contract. Metropolitan Cas- 
ualty Co. v. Edwards (Tex. Civ. App.) 210 S. W. 586. Likewise an at- 
tempt to perform some of the duties of one’s occupation when such an 
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attempt is an indiscretion or an error of judgment would not prevent 
him from showing that he was totally disabled. United Casualty Co. v. 
Perryman, 203 Ala. 212, 82 So. 462. An honest effort to labor which 
ought not in fact to be made should not, nor does it, defeat a right to 
indemnify under a policy of accident insurance. It is generally held that 
total disability may exist though the insured is able to perform a few 
occasional or incidental acts pertaining to his occupation, if he is unable 
to perform any substantial portions of his work. The defendant gives 
countenance to this proposition in stating its claim under the motion. 


While the courts of last resort are not in complete accord, the 
weight of authority supports the rule that the insured is totally disabled, 
even under the terms of an accident insurance policy like the one in ques- 
tion here, if he is disabled from performing the substantial and ma- 
terial acts connected with his occupation. 4 Cooley’s Briefs on Ins. 
3290. Kerr on Ins. §§ 385, 386. The term as used in such a policy is 
sometimes defined as inability to perform all the duties necessary to the 
practical prosecution of one’s vocation or business, disregarding all tri- 
vial acts which are not material to the prosecution thereof, but which 
are merely incidental thereto. Note Ann. Cas. 1918C, 113; 14 R. C. L. 
1316; note 38 L. R. A. 529, where many cases are reviewed. Applying 
these well-recognized tests to the facts relied upon, we are unable to say, 
as matter of law, that the plaintiff was not totally disabled in contem- 
plation of the clause of the policy in question. It follows that the plain- 
tiff was not concluded by these facts from claiming indemnity under the 
policy. 

When all the evidence bearing upon the question is considered, it is 
very evident that the motion for a directed verdict was properly over- 
ruled. The evidence tended to show during all the time the defendant 
claimed that the plaintiff was partially disabled he was physically unfit 
for the transaction of business. It is unnecessary to rehearse the evi- 
dence in detail . We content ourselves with stating only a few of the sa- 
lient facts. The condition of the plaintiff’s leg was such that he could 
not put his foot to the floor, and could only get around with difficulty 
on crutches. Incisions had been made in the foot and leg, which were 
from time to time renewed, in which drainage tubes were constantly 
kept for the removal of pus. These open sores had to be cleaned and 
dressed at regular intervals. The plaintiff was under treatment of a 
physician constantly. He was in constant pain, was weak and nervous, 
and could sleep only under the influence of drugs. The diseased condi- 
tion of the foot, admittedly due to the accident insured against, was con- 
tinuous and progressed in spite of surgical skill to a point where. amputa- 
tion was necessary to save the plaintiff’s life. At times the plaintiff was 
confined to the house. At times when able to leave the house he rode to 
the store and would sit in his office for a while with his foot in a chair. 
These occasional visits to the store were, as plaintiff testified, to get re- 
lief from his loneliness and pain. He was unable to and did not transact 
any of the business at the store. Respecting the trip to New York, the 
plaintiff testified that he went because he had nobody to send to select 
goods for the spring opening. In addition to what already appears, the 
evidence tended to show that the plaintiff was obliged to stop off at 
Troy on the way down and back for rest; that each time he went out he 
was obliged to return to his hotel after an hour or two and go to bed: 
that he was unable to do the purchasing without the assistance of Mrs. 
Clarke and the resident buyer, who virtually did the buying; that he did 
not examine the goods, but sat around while the rest examined them. 
This evidence made the question of the plaintiff’s disability one of fact 
for the jury under proper instructions. 


[5, 6] The defendant briefs the claim that it was error to admit 
evidence in support of the claim for weekly indemnity and to submit 
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that question to the jury in the absence of the proof of loss required by 
the policy. It is therein stipulated that affirmative proof must be given 
to the company at the home office within 7 months from the date of 
death, dismemberment, or loss of sight, or within the same time from 
the termination of each 13-week period of continuous disability, or from 
the termination of such disabililty if the full period is more or less than 
13 weeks. It has been held that the filing of such proof is a condition 
precedent to a right of recovery. Bickford v. Travelers’ Ins. Co., 67 
Vt. 418, 32 Atl. 230. But the requirement can be waived and is waived 
by a distinct denial of liability and refusal to pay upon a specific sub- 
stantive ground unconnected with the proof of loss, before the time has 
expired within which the insured is bound by the terms of the policy to 
present formal proof of loss. Frost v. North British & Mercantile Ins. 
Co., 77 Vt. 407, 418, 60 Atl. 803; Mellen v, U. S. Health & Accident Ins. 
Co., 83 Vt. 242, 75 Atl. 273. There was evidence tending to show a dis- 
tinct denial of liability and refusal to pay any indemnity for loss of the 
foot, amounting to a waiver of the proof of loss to that extent, on the 
ground that the plaintiff was not wholly and continuously disabled from 
the time of the accident to the time of dismemberment. The defendant 
practically concedes this by making no claim here that the right of in- 
demnity for dismemberment was lost by failure to make the required 
proof. It would seem to follow that want of proof of loss would not 
affect plaintiff’s right to recover for loss of time, to the extent at least 
that he was permitted to recover. ,So far as now material, the policy 
provides for two distinct classes of indemnities: (a) A single indemnity 
for death, dismemberment, or loss of sight; (b) a single indemnity for 
total loss of time. The indemnity for dismemberment of a foot is a spe- 
cified sum and in addition the weekly indemnity for total loss of time 
provided in class (b) to the date of the dismemberment. The denial of 
liability under class (a) amounted to a waiver of all proof of loss re- 
quired for a recovery under that classification. But the weekly in- 
demnity recovered by the plaintiff is part of the single indemnity for loss 
of the foot. This being so, if a case was made out entitling him to re- 
cover for loss of the foot, he would be entitled to an entire recovery, 
which would include the weekly indemnity specified in class (a). It is 
enough to say that the waiver of proof of loss shown covered the claim 
for weekly indemnity recovered. 
Judgment affirmed. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


MANNHEIMER BROS. v. KANSAS CASUALTY & SURETY CO. 
(No. 21892.) 


(Supreme Court of Minnesota. Dec. 17, 1920.) 
180 Northwestern Reporter, 229. 


(Syllabus by the Court.) 


2. INSURANCE — INSURED’S TRUCK HELD NOT DRIVEN BY 
PERSON CONTRARY TO STATUTORY AGE LIMIT. 


Defendant issued a policy, insuring plaintiff against loss from lia- 
bility for damages by reason of its ownership and use of motor delivery 
trucks. The policy did not cover. liability if a truck was being driven by 
any person contrary to the statutory age limit of the state. While a 
truck was being driven by an employee over 16 and under 18 years of 
age, who held a state license as a chauffeur, there was a collision with 
another automobile, and plaintiff was held liable for damages, 

Held, that plaintiff’s truck was not being driven contrary to the 
statutory age limit of this state (Gen. St. 1913, section 2621, and section 
638, as amended by section 4, c. 33, Laws 1915 [Gen. St. Supp. 1917, § 
2638]), and therefore the proposed answer stated no defense. 


(For other cases, see Insurance, Dec. Dig. § 437.) 


Appeal from District Court, Ramsey County; J. C. Michael, Judge. 

Action by Mannheimer Bros. against the Kansas Casualty & Surety 
Company. Default judgment against defendant, and from an order 
denying its motion to vacate such judgment and for leave to answer, it 
appeals. Order affirmed. 


Dille, Hoke, Krause & Faegre and R. F. Merriam, all of Minneapo- 
lis, for appellant. 
C. D, & R. D. O’Brien, of St. Paul, for respondent. 


Lees, C. This is an appeal from an order denying defendant’s mo- 
tion to vacate a default judgment and for leave to answer. 

In July, 1918, defendant insured plaintiff for the term of one year 
against loss from liability for damages by reason of its ownership and use 
of automobiles in transporting merchandise. The policy contained a 
clause reading: 

“This policy does not cover in respect of any automobile while 
driven or manipulated by any person contrary to the statutory age limit 
of any state or under the age of sixteen years, where there is no age 
limit.” 

In March, 1919, one of plaintiff’s delivery trucks collided with an 
automobile occupied by Charles L. Hillstrom and Walter Hanscom, un- 
der the circumstances related in Hillstrom v. Mannheimer Bros., 178 
N. W. 881. Hanscom sued and obtained a verdict against plaintiff for 
damages for personal injuries sustained in the collision. and judgment 
was entered thereon. In defending the action plaintiff expended $1,050. 
It had requested defendant to defend, but it had declined to do so. 
Plaintiff paid the Hanscom judgment, and then brought this action to re- 
cover the sum paid and its expenditures in making its defense. 

The summons was served January 14, 1920, by the delivery of copies 
to the commissioner of insurance. On February 7, 1920, a default judg- 
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ment was entered for the amount demanded in the complaint. On Febru- 
ary 20, 1920, defendant obtained an order to show cause why the judg- 
ment should not be vacated on the ground that it had failed to answer 
seasonably through inadvertence and excusable neglect. On March 1, 
1920, the motion was denied, and the order to show cause discharged. 
On March 22, 1920, a further order to the same effect was entered, re- 
eiting that it was made “on the ground and for the reason that the de- 
fendant’s proposed answer * * * does not state facts sufficient to 
constitute a defense.” The defense pleaded was that at the time of the 
collision the truck was being driven by one Sampson, who was employed 
by plaintiff as a chauffeur contrary to the Minnesota age limit; that he 
was less than 16 years of age, and no chauffeur’s license had been lawful- 
ly issued to him as prescribed by the statute. 


The answer also raised an issue as to the reasonableness of plaintiff's 
expenditures in defending the case, but this issue was subsequently with- 
drawn. At the hearing of the motion plaintiff produced evidence that 
Sampson was born August 22, 1902, and it is now conceded that at the 
time of the collision he was over 16 and under 18 years of age. 

{1] 1. Plaintiff urges that the showing to excuse the failure to an- 
swer was so unsatisfactory that the court properly denied the motion in 
the exercise of a sound judicial discretion. The recital in the order 
which we have quoted indicates that the motion was denied solely on the 
ground that the answer did not state a defense. We dispose of the case 
on the theory that this is the only question for our determination. 

(2, 3] 2. Two sections of our statutes control the decision of this 
question (section 2621, G. S. 1913), which declares that no person under 
the age of 16 years shall drive a motor vehicle unless accompanied by the 
owner or by a duly licensed chauffeur, and section 2638, G. S. 1913, as 
amended by chapter 33, G. L. 1915, § 4 (Gen. St, Supp. 1917, § 2638), 
which creates a board to examine and license applicants for chauffeur’s 
licenses, directs that a license shall not be issued to any person under 
18 years of age, requires each licensed chauffeur to wear a badge, and 
forbids the loaning of the license or badge to any one. Since Sampson 
was over 16 he might lawfully drive an automobile otherwise than as a 
hired chauffeur, and the exception in the policy would have no applica- 
tion if section 2621 were involved*alone. The language of the exception 
is not clear. It may be construed to mean only that the insured will not 
be protected if his automobile is driven by a person who is either under 
16 or under such age as the statute fixes as the minimum. If that is the 
proper construction, defendant is liable. The construction for which de- 
fendant contends is that there shall be no liability if the automobile of 
the insured was driven by a person under the minnimum age fixed by 
statute for licened chauffeurs, viz. 18 years. Sampson was under the age, 
and was entitled to receive a license (section 2638, G. S. 1913, and chap- 
ter 33, G. L. 1915), though in fact a license was issued to him in regular 
form in January, 1919, and he had also received a badge as a licensed 
chauffeur. The prohibition of the statute (section 2638 as amended) is 
directed against issuing a license to a person under 18. It does not ex- 
pressly prohibit any one under 18 from driving an automobile as a hired 
chauffeur. It prohibits any one from driving as a chauffeur without hav- 
ing a license. It provides that a license shall not be issued to a person 
of defective eyesight, but not that such a person shall not drive an 
automobile. It directs that no license shall be issued to excessive users 
of intoxicating liquors, and in another section expressly declares that it 
shall be a misdemeanor for any one to drive while intoxicated. The 
omissions, as well as the contents of the statute, are significant, and must 
be considered in arriving at a correct construction. As it has stood since 
1915. it has omitted express prohibition of the driving of an automobile 
by any person over 16 years of age, either as a chauffeur or otherwise. 
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Defendant's counsel argue forcefully that, notwithstanding such omis- 
sion, the statute should be construed to prohibit a person under 18 from 
driving as a chauffeur. They insist upon the application of the doctrine 
that a statute is understood to contain by implication, if not by express 
terms, all such provisions as may be necessary to effectuate it objects, 
and such collateral consequences as may be fairly and logically inferred 
from its terms. Dun. Dig. 8947, 8962. In view of the growth of auto- 
mobile traffic and the recklessness of some drivers, particularly those 
of immature years, the need for legislation is urgent. We have not the 
slightest disposition to relax the rules the Legislature has prescribed to 
regulate automobile traffic, but we cannot supply omissions in the statu- 
tory law by judicial legislation, or restore to the statute a provision 
which the Legislation dropped out of it in 1915. Section 2638, when first 
enacted, contained the following express prohibition: 


“No person shall operate or drive a motor vehicle as a chauffeur upon 
a public highway of this state after the first day of January, 1912, unless 
such person shall have complied in all respects with the requirements of 
this section.” 


Section 4, c. 33, G. L. 1915, provided that section 2638 “be and the 
same is hereby amended so as to read as follows,” and then wholly omits 
the prohibitory language above quoted. The statute was originally en- 
acted in 1911. From 1911 to 1915 it expressly prohibited a person from 
driving as a chauffeur upon a public highway unless he had complied in 
all respects with the requirements of section 2638, and one of those re - 
quirements was that such person must be at least 18 years of age. In 
1915, either intentionally or inadvertently, the Legislature dropped this 
prohibition from the statute. At subsequent sessions it has not seen fit 
to restore it. If it had never been in the statute, there might be more 
room for a presumption that the Legislature intended to prohibit a per- 
son under 18 from driving as a chauffeur for another. But the Legisla- 
ture first put it in the statute and later took it out, thereby indicating its 
purpose to change the scope and operation of the statute. We must take 
the statute as we now find it, and are controlled by the familiar rule that 
when an amendatory act is a substitute for the origin! statute, it repeals 
those parts of the prior act which it omits. St. P., M. & M. Ry. Co. v. 
Broulette, 65 Minn. 367-370, 67 N. W. 1010; Shadewald v. Phillips, 72 
Minn. 520, 75 N. W. 717; State v, Dist. Ct., 134 Minn. 131-136, 158 N. W. 
798. 


The order appealed from is therefore affirmed. 


GOLDMAN v. INSURANCE CO. OF NORTH AMERICAN. 


(New York Supreme Court, Appellate Division, First Department. 
December 3, 1920.) 


185 New York Supplement, 210, 


‘, INSURANCE — “PILFERAGE” HELD TO MEAN ALL THEFT 

OF PART OF PACKAGE. 

In a policy against theft, which provided that it covered theft of an 
entire shipping package, but that pilferage was expressly excluded, the 
term “pilferage” does not mean petty theft, but includes all theft of part 
»€ a package, where the package itself was not stolen. 


(For other cases, see Insurance, Dec. Dig. § 425.) 
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2. INSURANCE—CONSTRUCTION AGAINST INSURER. 
An insurance contract must be construed strictly against the insurer, 
because the insurer wrote it. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE — POLICY SHOULD BE CONTRUED TO HAVE 
DEFINITE MEANING; “PILFERAGE” CONSTRUED. 


Applying the principle that a court should lean to the construction 
of an insurance policy which makes the contract definite and certain, 
and not to one which leaves a question which must in substantially every 
case be submitted to a court for determination, the term “pilferage,” in 
policy insuring against theft of a package, but not including pilferage, 
will not be construed to mean petty theft, which would involve dispute in 
every case as to whether the value taken was petty or not. 


(For other cases, see Insurance, Dec. Dig. § 146[1], 425.) 


Appeal from Appellate Term, First Department, 


Action by Charles Goldman, doing business as the Charles Goldman 
Company, against the Insurance Company of North America. Judg- 
ment for plaintiff for $691 damages and costs in the Municipal Court 
was affirmed by the Appellate Term, and defendant appeals. Judgment 
of Municipal Court and determination of Appellate Term reversed, and 
complaint dismissed. 


Argued before Clarke, P. J., and Dowling, Smith, Page, and Green- 
baum, JJ 


_ Levy & Becker, of New York City (Joseph Levy, of New York City, 
of counsel), for appellant. 
Joseph L. Prager, of New York City (Edward C. O. Thomas, of 
New York City, of counsel), for respondent. 


Situ, J. [1] The action is upon an insurance policy. The policy 
after including theft as one of the risks thereby covered,, states “ex- 
cept as hereinafter specified,” and there was then provided: 

“This policy covers theft of an entire shipping package, but all pil- 
ferage is expressly excluded.” 

The shipment was of 12 pieces of woolen cloth, each piece wrapped 
in a separate piece of paper, but all included in one wooden case which 
was closed, nailed up, marked and addressed to the consignee. When 
it reached the consignee five pieces were missing from one of the 
cases of the value of $611.10. There is a single question in the case, and 
that is whether the theft of these five pieces of woolen cloth from the 
package constituted pilferage as the word is used in this contract. A 
number of definitions are given, indicating that pilferage generally 
means petty theft. It is claimed, therefore, that this, not being a petty 
theft, was not pilferage, and was covered by the policy. This was so 
held by the Municipal Court, as matter of law, and by the Appellate 
Term. The intent of the policy, as I read it, simply covered the theft 
of an entire package, and did not cover the theft of any part of a pack- 
age, where the package itself was not stolen. 

[2] I recognize that an insurance contract must be construed strict- 
ly against the insurer, because the insurer wrote the contract. The 
intention of the insurer, however, was plainly expressed to cover only 
the theft of the entire package, and the words “excluding pilferage” 
were intended to exclude any theft from the package, small or great, 
where the package itself was not stolen. 
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In the case of Tamarin v. Insurance Co. of North America, 68 Pa. 
Super. Ct. 614, this was expressly held, in the Superior Court of Penn- 
sylvania. The same clause was there for consideratiom The opinion 
in part reads: 

“The purpose of this clause is obvious. The company would under- 
take responsibility for the trunk. That was the thing which was checked. 
A record was presumably kept of its transfer from place to place. It 
was an object under the eye of baggage agents, station agents, and other 
persons into whose custody it came. Its movement could be traced by 
the records of the transporting company, or by the knowledge of agents 
and employees into whose care it came. But this could not be said of 
the contents of the trunk. They were not observable. In case of dis- 
appearance, there would be no record by which they could be traced. 
While the insurer, therefore, might be willing to take the risk of a trunk, 
he might for manifest reasons decline to assume the risk of the abstrac- 
tion of articles therefrom. This intention is further made apparent by 
the exception of all pilferage. This, as contended by the plaintiff could 
only apply to articles of trifling value, and appeal is made to the de- 
finition of the term in support of that view. But, when read with the 
context, we regard the word as being used in the sense of filching; of 
taking a small part only, rather than the whole; of stealing privily. There 
could be no reasonable explanation of the use of the term if it was to 
apply to trifling things only, rather than the articles of greater value. 
It has force, however, when construed to mean an exception from the 
risk of the abstraction of a part of the contents of a shipping package. 
The difficulty of guarding against larcenies of the latter kind is an ap. 
parent reason for the insertion of such a clause in the policy.” 


[3] In that case a fur coat of the value of $300 was stolen from a 
trunk. To this reasoning might be added the further consideration, 
that the construction as thus claimed would require in almost every case 
a submission to the jury of the fact as to whether the article stolen 
from the entire package was of trifling value within the meaning of the 
policy. This would render the policy indefinite and uncertain, and 
would cause the necessity of a lawsuit substantially upon every theft, 
in order that the court might determine whether the theft was of 
such an amount as constituted a petty theft, or whether it was a 
theft of a sufficient amount as not to come within the meaning of the 
word pilferage. In construing a contract the court should lean to a 
construction which makes the contract definite and certain, and not to 
a construction which leaves in substantially every case a question which 
must be submitted to a court for determination. It would seem clear 
that the policy never was intended to have such an indefinite and un- 
certain meaning. 

The plaintiff admits, if the word “only” had been inserted after the 
words “entire package,” so that the clause should read, “This policy 
covers the theft of an entire package ‘only,’ but does not include pil- 
ferage,” that he would have no cause of action. Such an interpretation 
in my judgment should be put upon this clause, and I think the judg- 
ment of the Municipal Court and the determination of the Appellate 
Term should be reversed, with costs, and the complaint dismissed, with 
costs. All concur. 


Vol. LVII—13. 
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AMERICAN INDEMNITY CO. v. FELLBAUM. (No. 6448.) 


(Court of Civil Appeals of Texas. San Antonio. Nov. 17, 1920. 
Rehearing Denied. Dec. 22, 1920.) 


225 Southwestern Reporter, 873. 


1, INSURANCE — FINDING THAT ADMINISTRATOR OF IN- 
SURED IN GOOD FAITH GAVE NOTE TO PAY JUDGMENT 
WARRANTED. 


In an action on a policy of indemnity insurance where the administra- 
tor of the imsured executed'a note to pay a judgment rendered against 
the estate of the insured, a fact finding by the court that the note was 
executed in good faith to pay off the judgment held warranted. 

(For other cases, see Insurance, Dec, Dig. § 665[4].) 


2 INSURANCE—DEFENSE OF ACTION WAIVER OF CONTEN- 
TION THAT CAUSE DID NOT FALL WITHIN INDEMNITY 
POLICY; DEFENSE. OF ACTION WAIVES. NECESSITY 
platy INSURED PAY JUDGMENT BEFORE RECOVERING 
OVER. 

Where an indemnity policy provided that the insurer at its own ex- 
pense would settle or defend suits and ‘that the insured should not as- 
sume any liability or interfere with any negotiation or proceedings, the 
insurer by assuming to defend an action against the insured was 
made unconditionally liable for any judgment rendered against the: in- 
sured up to the amount of the indemnity, and insured was not compel- 
led to pay the judgment in order to recover from the insurer, nor could 
the insurer escape on the contention that the cause of action was not 
within the scope of the. policy. 


(For other cases, see Insurance, Dec. Dig. § 388[5], 514.) 


Appeal from District Court, Bexar County; J. T. Sluder, Judge. 
Suit by Ernest Fellbaum against the American Indemnity Company. 
From a judgment for plaintiff, defendant appeals. . Affirmed. 


Arnold & Cozby, of San Antonio, for appellant. 
McAskill & Mauermann, Perry J. Lewis, H. C. Carter, Champe G. 
Carter, and Randolph L. Carter, all of San Antonio, for appellee, 


FRINT MOTOR CAR CO. v. GENERAL ACCIDENT, FIRE & :LIFE 
ASSUR. CORPORATION, Limiten, OF PERTH, SCOTLAND 
(Supreme Court of Wisconsin. Dec. 14, 1920.) 


180 Northwestern Reporter, 121. 


INSURANCE--WORKMEN’S COMPENSATION POLICY HELD 
TO COVER MECHANIC KILLED DURING AUTOMOBILE RACE 


A compensation policy in general terms procured by an automobile 
dealer, complying with the Workmen’s Compensation Act, St. 1919, §§ 
2394—24(2), 2394—27(1), “eld to cover a mechanic employed as a pit- 


man during automobile race, who was killed while venturing onto the 
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track, although the insurer had not filed premium rates or classification - 
of employees engaged in automobile racing, and there was some evi- 
dence ‘that insured employer, compelled to pay compensation, had not 
regarded automobile racing accidents as subject to policy, 


(For other cases, see Insurance, Dec. Dig. § 435.) 


] uneeen from Circuit Court, Milwaukee County; G. N. Risjord, 
udge. 

Action by the Frint Motor Car Company against the General Acci- 
dent, Fire & Life Assurance Corporation, Limited, of Perth, Scotland. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Action on an insurance policy to recover a loss sustained under 
Workmen’s Compensation Act, §§ 2394—1 to 31, Stats. Plaintiff had 
judgment in the trial court, and defendant insurance company appeals. 

Respondent was engaged in the business of buying, selling, demon- 
strating and dealing in automobiles in Milwaukee and throughout Wis- 
consin, and maintained a warehouse, garage, and repair shop in connec- 
tion therewith. For the purpose of advertising, and, as its officers said, 
“‘demonstrating,” the cars which it had to sell, respondent from time to 
time entered cars in races in the territory in which it did business. It 
did not treat this racing as a separate business, but considered it a part 
of its business of selling cars. 

One Carl Healy was in respondent’s employ as a mechanic. He work- 
ed on the machinery of cars, and it was part of his business to prepare 
the cars used during tlhe races for that purpose. During races he was at 
times used as a “pitman,” stationed in an enclosure adjacent to the inner 
edge of the race track, and separated from the latter by a fence. On 
August 5, 1917, he was so engaged . It was his duty io work on cars at 
the pit, and to have charge cf supplies and spare pacts, and hand them 
out to those who drove his employer’s cars in the races. He was in- 
structed not to enter the track while they were in progress. 

During the race one of respondent’s cars had trouble, and stopped on 
the track some distance troin the pit. Healy entered the track, as t was 
shown pitmen did at times despite instructions, and ran toward the car. 
There was a collision with another car, and he was killed. 

A claim under the Workmen’s Compensation Act was opposed on 
the grounds, inter alia, that Healy was not performing services growing 
out of and incidental to his employment when he was killed, and that his 
employment as a pitman was casual. Both these contentions failed, and 
the award of the Industrial Commission was affirmed in this court, 
Frint Motor Car Co. v. Indust. Comm. et. al.., 168: Wis. 436, 170. N, W, 
285. Thereupon respondent paid the award. : 

Respondent was not exempted from being insured under the Com- 
pensation Act as to the whole or any part of its business. It carried 
insurance with appellant company, and brought this action to recover 
the amount of the award which it had been compelled to pay. 

Material portions of the policy of insurance read as follows: 


“Wisconsin Compensation Policy. 


“A, * * * FAppellant]. agrees to assume and»)pay all liability, loss 
and obligation for accidental injuries or death. suffered while this policy 
is in force at the place or places of work and in the operation of the 
business described’ herein, by the employers of * * * (respondent) un- 
der the provisions of the Workmen’s Compensation Act of. Wisconsin 
as set forth in * * * sections 2394—1 to 2394—31 inclusive, according 
to the provisions of said act, except the liabililty of the assured for pen- 
alties for misdemeanors imposed by sections 2394—16 and 2394—24 of 
said act.” 
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“E. This policy does not cover any loss, liability or obligation 
of the assured for injury to or death of any employees of the assured, 
whose compensation is not included in the schedule hereinafter set 
forth. The estimated compensation includes, and the adjustment of 
the same will include, all compensation of every kind earned by all of- 
ficials and employees of the assured described in said schedule, on page 


three hereof, including the amount paid to contractors and subcontrac- 
tors.” 


“(10) No condition or’ provision of this policy shall be waived or 
limited except by written indorsement attached hereto, signed by the 
United States manager.” 


“Schedule. 


“4. Location of all places where the work undertaken by the assured 
is performed, including shops, yards, offices, workplaces or premises of 
the assured: Milwaukee and elsewhere in state of Wisconsin. 


Description of work covered by this policy 
and classification of risk. 


Prem. Rate per $100 


of Remuneration. 
Advance Premium. 


EE 
e 

a 
i 
g§ 
gm 
x 


(a) All operations—not included in subdivision (b) 

and (c)—necessary and incidental to the per- 

formance of the work herein described as fol- 

lows: Operating automobile salesroom, garage 

and repair shop. The buying, selling, demon- 

strating and dealing in automobiles throughout 

the state cf Wisconsin $6,840.00} $.90 |$61.56 
(b) Work done at the shops, yards, or other work 

places or premises of the assured as above lo- 

cated, or work done in connection with or prep- 

aration for the work described in (a) fore- 

going (mining or blasting excluded). 
(c) Elective «fficers—office duties only. Executive 

officers superintending or doing manual labor, 

if any 90 
Traveling salesman 14 : 
Clerical force: Engaged in office duties exclusively | 2,400.00} .07| 1. 


“Draughtsmen: Office duties exclusively; no exception. 
“Drivers—wherever engaged: Included under itein A above. 
“Chauffeurs—wherever engaged: Included under item A above. 
“Alterations and repairs and additions, if any, $4.00. 

“Total premium. sixty-nine and 12/100 dollars, $69.12.” 
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“6. If work is done by the assured, or contractors or subcontrac- 
tors of the assured, and which is not included in the descriptio.s given. 
then this policy -shall be construed to cover such work and a premium 
charge made in respect thereof according to the premium rates in usc 
by this corporation, pursuant to section 2394—6 of the said act, and if 
done ky contractors or subcontractors shall be based on the amount 
paid to such contractors and subcontractors.” 


Besides the fects heretofore stated the trial court found: 


“(6) * * * That Healy’s work was not materially different at the 
time of the accident from that which he ordinarily did; that h> was a 
mechanic, kept cars in proper condition, and was working as such me- 
chanic and pitman in the regular course of his employment at “*e time 
of the accident. 


“(7) That at the time the said policy was issued to the plaintiff, 
the representative of the defendant located at Milwaukee knew that the 
plaintiff had been engaged to some extent in demonstrating its cars by 
racing them, and that some of its employees were used in looking after 
the cars on the racing ground. 


“That the racing of its cars by the plaintiff was for the purpose of 
furthering the sales of its machines: and, while it was not the usual 
method of demonstrating its cars, the plaintiff was engaged in racing 
for the purpose of furthering its sales, and that racing to that ‘extent 
was incidental to the operation of the business described in said policy 
of insurance, but was not a necessary undertaking for that purpose, 
and not gencrally incidental thereto. 


“(8) That the plaintiff did not maintain a separate organization for 
the purpose of racing, and that nothing appeared on its books or pay roll 
to indicate that any of its employees were engaged in such capacity, 
and the men upon the cars. while racing, were not regularly in plaintiff’s 
employ. 


(9) That during the life of said policy there were no premium 
rates on file with the Industrial Commission of Wisconsin by the de- 
fendant covering persons engaged in any manner in automobile racing, 
nor any classification of any employees so engaged, and that at the time 
the said policy was issued none of the companies engaged in the business 
of writing workmen’s compensation insurance accepted insurance on 
persons engaged in automobile racing, and that prior to the time the 
said policy was issued plaintiff so knew that the defendant would not 
write insurance on employees engaged in automobile racing.” 


The trial court decided that Healy was not employed in racing at 
the time of the accident, and that the provisions of the insurance policy 
connected themselves up closely with the Compensation Act, and cov- 
ered the employment in question. He concluded that respondent was 
entitled to recover, and judgment was entered accordingly. 


Lines, Spooner & Quarles, of Milwaukee, for appellant. 
Upham, Black, Russell & Richardson, of Milwaukee, for respondent. 


JONES, J. (after stating the facts as above) . When the action be- 
tween the respondent and Healy the employee came before this court 


the nature of his employment was in issue, and the following language 
was used in the opinion, 
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“He was a regular employee of appellant. and his work was not 
materially different at the time of the accident from that which he or- 
dinarily did. He was a mechan‘c, kept cars in proper condition, and 
was working in the regular course of such employment at the time of 
the injury. therefore his employment was not casual.” 


It is conceded by appellant that when the accident occured the em- 
ployee was in the regular scope of his employment, but it is claimed 
that he was engaged in racing when killed, and that his death was the 
result of a hazard which was not insured. As supporting this conten- 
tion, it is argued, among other things, that the respondent knew that ap- 
pellant could not write insurancee on employees engaged in racing; that 
racing was a prohibited risk, which was known to respondent; that re- 
spondent knew that no classification or rates of premium including rac- 
ing was on file with the Industrial Commission; and that policies could 
only be writen for risks contained in such classification. 


It is further argued that Healy's work as .a pitman was more haz- 
ardous than the ordinary work in the garage, and that to extend the mean- 
ing of the policy to cover the hazard of racing would be discriminatory 
and contrary to the language of the statute existing when the policy was 
issued. 


Of course the language of the policy and the statute must be the 
chief guide in determining whether the policy covered this risk. Clause 
A, quoted above, is very broad and general in its terms, and is intended 
to give protection for accidental injuries or death suffered at the places 
and in the kinds of business described. The description of the work in- 
cluded in the schedule is also quite comprehensive. 


Appellant’s counsel claim that the clause E of the policy above quoted, 
which excepts any loss or liability for injury or death not included in 
the schedule, should prevent a recovery, This clause, however must be 
construed in connection with paragraph 6 above quoted, which provides 
that if work is done not included in the description given, tte policy 
shall be construed to cover such work, and provides for making the 
premium charge in the mode specified. Appellant’s counsel give to this 
clause a very fiee c nstruction, arguing that it has a cifierent meaning 
from *!.at expressed in the language uced in its literal sense, and they 
claim that it cannot be said to claim a prohibited risk. There is no 
actual racing. The fact that a kind of work is hazardous or more haz- 
express prohibition in the policy or the statute against extending in- 
surance to the kind of work in which Healy was engaged, or even against 
ardous than other forms of work does not preclude insurance. 


The policy must be interpreted in connection with the statute on the 


subject. Sections 2394—24(2), 2394—27(1). The former statute pro- 
vides : 


“An employer liable ynder this act to pay compensation shall insure 
payment of-such compensation in some company authorized to insure 
such liab‘lity in this state unless such employer shall be exempted from 
such insurance by the industrial commission.” 


The statute then proceeds to state the mode of obtaining the exemp- 
tion. 
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The respondent had elected to becomee subject to the terms of the 
act, and at no time obtained any exemption. In view of these facts, 
it is fair to presume that both respondent and appellant knew that if any 
insurance was taken. all the employees in the regular course of employ- 
ment should be covered, And we do not consider that the insurance 
company was relieved from the obligation of the contract, and the lan- 
guage actually used therein, because it had not filed premium rates nor 
a classification of employees engaged in racing. 


Much of appellant’s argument bearing on the intention and know- 
ledge of respondent is based upon the fact that it paid employees for 
minor injuries incurred in previous races, and had paid its drivers for 
injuries received in the same race in which Healy was killed, and had 
made no claim upon appellant for reimbursement. It is said that— 


“This shows that assured did not consider racing covered until they 
had a real expensive accident.” 


This position is untenable. None of the previous accidents are 
shown to have occurred during the period that the policy in question 
was in force. We are not shown the terms of previous policies. Even 
if respondent did not consider this class of injuries covered under pre- 
ious policies, it shows nothing as to its understanding of its rights under 
this policy, which was drawn under its direction to have it cover all its 
employees. If it showed anything, it would show that injuries of the 
kind in question may have been in respondent’s mind as those not pre- 
viously covered, and for which it then wanted insurance. That respond- 
ent did not make claim for reimbursement for amounts paid to its drivers 
who were injured in this race is not very significant, for they were en- 
gaged only for the occasion in the asbsence of its regular drivers. 


The claim of knowledge of respondent that racing was uninsurable 
is further based upon the fact that it had been refused a personal az- 
cident policy upon a race driver. This seems to us an entirely different 
matter ftom the insurane>, under the Compensation Act, of a whole 
automobile ! usiness, including iff the employces crazed in the various 
activities not infrequently cartied on by those in the business, including 
such duties as were performed by Healy, at ocassional races on fair 
grounds tracks in the territory where they do business, for the purpose 
of showing off and advertising their cars, 


Considerable other testimony was given by both parties, relating to 
the kncwledge and intention of, respondent and appellant at the time 
the policy was issued. There might be language in a policy doubtful or 
ambiguous that parol evidence of this character would be quite con- 
trolling in interpreting its real meaning. But as we construe the policy 
in connection with the statute and then the former decision of this court 
above quoted, this is not such a case. 


It is significant that the only exception found in the schedule relates 
to mining and blasting. Applying the ordinary rules for the construc- 
tion of insurance policies if the company had intended to avoid liability 
suffered in other kinds of work in this business of the respondent the 
exemption should have been expresed. 


Appellant urges that the familiar rule as to the strict construction 
of policies against the insurer does not apply in this case, because, it is 
claimed, respondent framed the policy. We do not feel the need of 
relying on this rule, but it shoyld be noted that we find no proof that 
the insured wrote the policy, but merely that the insurance agent was 
referred to its attorneys to see that it was properly covered. 
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It is our holding that the risk was carried by the appellant. 
Judgment affirmend. 
Kerwin, J., took no part. 





Spicer v. New York Life Ins, Co. 


SPICER v. NEW YORK LIFE INS. CO. (No. 3576.) 
(United States Circuit Court of Appeals, Fifth Circuit. November 26, 
1920.) 


268 Federal Reporter, 500. 


INSURANCE—JOINT POLICY, PAYABLE TO SURVIVOR, NOT 
COLLECTIBLE BY DECEASED’S REPRESENTATIVES. 


Where a husband murdered his wife, an insurance policy on the joint 
lives of the husband and wife, payable to the survivor on the death of 
either, cannot be collected by the wife’s representatives, although the hus- 
band’s conviction for the murder precluded him from recovering on the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 448.) 


In Error to the District Court of the United States for the Middle 
District of Alabama: Henry D. Clayton, Judge. 

Action by Carl E. Spicer, administrator of the estate of Nobie N. 
Spicer, deceased, against the New York Life Insurance Company. 
aeons for defendant (263 Fed. 764), and plaintiff brings error. 
Affirmed. 


D. M. Powell, of Greenville, Ala. (Powell & Hamilton, of Green- 
ville, Ala., on the brief), for plaintiff in error. 

B. P. Crum and Leon Weil, both of Montgomery, Ala, for defend- 
ant in error. 


Before Walker, Bryan, and King, Circuit Judges. 


Watker, C. J. This was an action by the plaintiff in error, suing 

as the administrator of the estate of Nobie N. Spicer, deceased, on a 
policy of life insurance dated December 23, 1912, to take effect after 
its delivery, upon the payment of the first annual premium, as of Decem- 
ber 9, 1912, in favor of Samuel C. Spicer, Jr., and Nobie N. Spicer, then 
husband and wife, whereby the defendant in error agreed— 
“to pay $10,000 at the home office of the company in the city and state of 
New York to the survivor of the insured beneficiary, with right of revoca- 
tion, upon receipt at said home office of due proof of the death, first oc- 
curring during the continuance of this contract, of either Samuel C. 
Spicer, Jr., or Nobie N. Spicer.” 

It was disclosed by pleadings and admissions that the husband mur- 
dered the wife by shooting her on February 25, 1913, her death so 
caused occurring on April 2, 1913; that the husband was duly indicted, 
tried, and convicted of the crime, and was sentenced therefor to im- 
prisonment in the penitentiary of the state of Alabama for the term 
of his natural life; that on appeal to the Supreme Court of Alabama 
from the judgment of conviction it was duly affirmed (198 Ala. 13, 73 
South. 396); and that the husband was serving the sentence imposed 
upon him. The policy contained the following provision: 

“Change of Beneficiayy—When the right of revocation has been re- 
served, or in case of the death of any beneficiary under either a revoca- 
ble or irrevocable designation, the insured, if there be no existing assign- 
ment of the policy made as herein provided, may, while the policy is in 

Vol. LVII—14. 
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force, designate a new beneficiary, with or without reserving right o1 
revocation, by filing written notice thereof at the home office of the com- 
pany accompanied by the policy for suitable indorsement thereon. Such 
change shall take effect when indorsed on the policy by the company and 
not before. If any beneficiary shall die before this policy shall become a 
claim, the interest of such beneficiary shall vest in the insured.” 


It was not disclosed that, after the policy went into effect, any 
change of it in any respect was made or attempted to be made. The 
claim asserted by the suit is that, the surviving insured, as a result 
of the crime of which he has been convicted, having been deprived of 
the right to recover on the policy, the right to recover the stipulated 
sum is vested in the personal representative of his murdered wife. 
What is relied on as error is the action of the court in ruling against 
that claim. 

The policy was on the joint lives of the husband and wife, payable to 
the survivor on the death of either. Connecticut Mut. Life Ins. Co. 
v. Schaefer, 94 U. S. 457, 24 L. Ed. 251. The liability imposed on the 
insurer by the policy is purely contractual. That instrument is the 
measure of the rights of everybody under it. It furnishes no support 
for a recovery against the insurer by one in whose behalf or favor 
the insurer has promised to pay nothing in the event of the death of 
one of the insured, leaving the other. surviving. Northwestern Life 
Insurance Co. v. McCue, 223 U. S. 234, 32 Sup. Ct. 220, 56 L. Ed. 
419, 38 L. R. A. (N. S.) 57. In the absence of ‘any change of bene- 
ficiary, made in pursuance of the provision on that subject contained 
in the policy, the sole obligation imposed by it on the insurer in the 
event of the death, first occurring during the continuance of the con- 
tract of one of the two insured, is to pay to the survivor the sum 
stated, upon receipt at the place stated of due proof of such death. 
There is no promise to pay anything to the estate, or to the personal 
representative, of that one of the two insured whose death first oc- 
curs during the continuance of the contract. 

The acceptance of the policy evidences the consent of each of the 
insured that the occurrence, while the policy is in force of his or 
her death, the other insured surviving, shall have the effect of entitling 
the survivor, and no one else, to the sum payable under the policy. 
The terms of the policy give to the death of one of the two insured 
the effect of making the survivor the sole beneficiary. The claim as- 
serted by the suit cannot be sustained without deciding that tne insurer 
is subject to a liability which the terms of its policy do not show it 
has consented to incur. The fact that the policy contained a provision 
giving “the insured’”—not one of them—the right to designate a new 
beneficiary is not a material circumstance in the instant case, as that 
right was not attempted to be exercised. 

It was contended in argument that the claim asserted by the suit 
is supported by the decision in the case of Cleaver v. Mutual Reserve 
Fund Life Association, 1 Q. B. Law Reports (1902) 147. The facts 
of that case and the law applicable to it clearly distinguish it from the 
instant one. That was a suit by the executors of James Maybrick on 
a life insurance policy issued to him in favor of his wife, Florence 
E. Maybrick. It was decided that the executors were entitled to re- 
cover on the policy, notwithstanding the fact that the death of the 
insured was caused by the felonious act of the wife. It is clearly 
disclosed by the opinions rendered in the case that under the law gov- 
erning the policy the right to maintain an action on it was in the de- 
ceased insured’s personal representative, not in the person named as 
beneficiary. The opinions also show that the court decided that, the 
trust created by the policy in favor of the insured’s wife having become 
incapable of being performed by reason of her crime, an English stat- 
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ute, which was referred to, had the effect of making the insurance 
money part of the estate of the insured, and recoverable by his legal 
representative. 

_ That decision furnishes no support for the proposition that the 
insurance money payable under a life policy in the event of the death 
of the insured is recoverable by one to whom in such event the terms 
of the policy give no right of recovery. The just stated proposition 
is supported by the decision of the Supreme Court of Oklahoma in the 
case of Equitable Life Assurance Society v. Weightman, 61 Okl. 106, 
160 Pac. 629, L. R. A. 1917B, 1210. The theory relied on by that 
court to sustain its decision is indicated by the following headnote: 


“Where no alternative beneficiary is designated in a contract of life 
insurance, and the designated beneficiary becomes barred * * * by rea- 
son of the fact that she has murdered the assured, in the absence of a 
statute which provides an alternative beneficiary, by operation of law a 
trust arises in favor of the estate of the assured, by virtue of which the 
representative of the assured is entitled to recover the insurance fund.” 


Of the opinion rendered in that case no more need be said than that 
it has not convinced us that the rule stated in the quoted headnote is a 
part of the law governing the policy which is in question in the instant 
case. So far as we are advised, the law of Alabama, which deter- 
mines the rights arising from the policy sued on, does not make the 
insurer in such a policy liable in any contingency to pay anything 
to the personal representative of that one of the two insured whose 
death first occurs during the continuance of the policy, by tne terms 
of which in that event the insurance money is payable to the survivor 
alone. That law does not give to the making of such a contract the 
effect of imposing on a party to it a liability not shown by the written 
instrument evidencing it to have been incurred by such party. 

Reference was made in argument to decisions to the effect that, in 
the case of the murder of the insured by the beneficiary named in a 
certificate of a mutual benefit society, the amount payable under such 
certificate in the event of the insured’s death is recoverable by his 
personal representative, or by the person or persons who, under the 
rules or the law governing the society, are entitled to such amount in 
case of the death, or ineligibility to take, of the beneficiary named in 
such certificate. Schmidt v. Northern Life Association, 112 Iowa, 41, 
83 N. W. 800, 51 L. R. A. 141, 84 Am. St. Rep. 323 Supreme Lodge 
Knights and Ladies of Honor v. Menkhausen, 209 Ill. 277, 70 N. E. 
567, 65 L. R. A. 508, 101 Am. St. Rep. 239; Sharpless v. Grand 
Lodge A. O. U. W., 135 Minn. 35, 159 N. W. 1086, L. R. A. 1917B, 
670. The difference between a certificate of a benefit society and an 
ordinary life insurance policy is such (Royal Arcanum v. Behrend, 
247 U. S. 394, 38 Sup. Ct. 522, 62 L. Ed. 1182, 1 A. L. R. 966), as 
to deprive the just cited decisions of influence in the consideration of 
the question presented in the instant case. In determining who, if 
not the. beneficiary named, is entitled to the sum payable under a bene- 
fit certificate on the death of the insured, the rules of the society and 
the law governing it generally have controlling effect. The terms of 
an ordinary life insurance policy determine the purely contractual rights 
arising out of it, unless a statute provides otherwise. 


In the case of New York Mutual Life Ins. Co. v. Armstrong, 117 
U. S. 591, 6 Sup. Ct. 877, 29 L. Ed. 997, it was decided that a result of 
an assignment by the insured in a life policy of his whole interest to 
one who was convicted of murdering the insured, and was tegally 
hung for the crime, was that the assignee’s representative would alone 
have a valid claim under the policy, if it were not void in its inception, 
and that error was committed by the court in refusing to admit test?- 
mony that the assignee was instrumental in procuring the issuance of 
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the policy with the purpose of cheating and defrauding the company, 
and that he caused the death of the insured by felonious means. An 
unrevoked designation of a sole beneficiary in a life insurance policy 
itself is not less effective than an assignment of his whole interest by 
the insured. The unrevoked designation in the policy sued on of the 
survivor of the two persons jointly insured as the sole beneficiary in 
the event of the death of the other insured while the policy was in 
force stands in the way of the personal representative of the de- 
ceased insured having any valid claim to the insurance money sought 
to be recovered. 

We think that the foregoing considerations require the conclusion 
that the court did not err in ruling against the claim asserted by the 
suit. The judgment is affirmed. 


WESTERN UNION LIFE INS. CO. v. BARBER, Strate INsuRANCE 
Com’R or Orecon. (No. 3450.) 


(United States Circuit Court of Appeals, Ninth Circuit. October 18, 
1920.) 


268 Federal Reporter, 763. 


INSURANCE — EFFECT OF STATUTE ON RIGHT OF AGENTS 

TO TAKE AND SELL PREMIUM NOTES STATED. 

Gen. Laws Or. 1917, pp. 333, 386, §§ 14, 24k, the former providing 
that any note taken by any company or its agent or agents in whole or 
part payment of a premium for insurance shall be regarded as the prop- 
erty of the insurance company issuing the policy, and any suit thereon 
shall be brought by and in the name of such company, and the latter, 
relating expressly to life insurance companies providing that it shall be 
unlawful for any such company or its agent or representative to hypoth- 
ecate or sell any note taken for all or part of a premium prior to the 
delivery. of the policy, held not to prohibit agents of a life insurance com- 
pany from taking notes for the amount of a premium in their own name, 
remitting the premium to the company in cash, or from selling such 
notes after delivery of the policy. 

(For other cases, see Insurance, Dec. Dig. § 87.) 


Gilbert, Circuit Judge, dissenting. 


Appeal from the District Court of the United States for the Dis- 
trict of Oregon; Robert S. Bean, Judge. 

Suit in equity by the Western Union Life Insurance Company 
against A. C. Barber, State Insurance Commissioner of Oregon. De- 
cree for defendant, and complainant appeals. Reversed. 


F. H. Graves, W. G. Graves, and B. H. Kizer, all of Spokane, 
Wash., for appellant. 

George M. Brown, Atty. Gen., of Oregon, I. H. Van Winkle, and 
Millar E. McGilchrist, Asst. Attys. Gen., of Oregon, and L. A. Lilje- 
qvist, of Portland, Or., for the appellee. 


Before Gilbert, Ross, and Hunt, Circuit Judges. 
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Ross, C. J. The decree appealed from dismissed the bill of com- 
plaint at the complainant’s cost. The case made by the bill is clearly and 
tersely stated by the learned judge of the court below as follows: 

“The plaintiff is a life insurance company organized under the laws of 
the state of Washington, authorized to do business in this state [Oregon]. 
It has numerous agents engaged herein, and it is alleged. such agents can- 
not solicit business and write policies successfully unless they wili extend 
credit for the first year’s premium to and accept notes from applicants 
for insurance; that under the laws of Washington plaintiff cannot accept 
such notes as admitted assets, and it is therefore compelled to require its 
agents to remit to it in cash the amount due it on all first year premiums, 
for business written by them; that the agents are not financially able to 
take and hold until due promissory notes, and remit to the home office 
the amount thereof in cash, and therefore, when the applicant has not the 
money to pay the premium and desires to give his note, it is necessary 
for the agent to take such note as his own property and sell the same 
to some banking house, remitting plaintiff from his own funds the 
amount due ‘t; that in February, 1919, the defendant in his official 
capacity as insurance commissioner advised plaintiff's agents that the 
taking of notes in their own names and the sale thereof by them as their 
own property, either before or after the delivery of the policy, was il- 
legal, and he so notified the banking houses with which plaintiff's agents 
had been doing business, and to which were sold the notes taken by them. 


“Upon learning of the action of the commissioner, plaintiff took the 
matter up with him, urged that premium notes were not necessarily the 
property of plaintiff, but, subject to the limitations as to negotiation im- 
posed by the state law, the agent was at liberty to take such notes in his 
own name and as his own property, and to negotiate and dispose of the 
same as such; but*the commissioner adhered to his ruling that they were 
the property of the company, and the agents could not lawfully take them 
as their own, or dispose of them as such, and to do so was cause for 
revocation of the agent’s license to do business in the state. It is al- 
leged that the defendant threatens to and will unless restrained revoke 
the license of agents who. dispose of premium notes as their own prop- 
erty, and will revoke the license of insurance companies which know- 
ingly permit their agents to do so.” 

February 16, 1917, the state passed an act “to provide for the regu- 
lation and supervision, of insurance in the state of Oregon, otner than 
state industrial accident insurance” (General Laws, 1917, c. 203), the 
fourteenth section of which reads: 

“Any note taken in payment or part payment of or for any premium 
to be paid as the consideration for any policy or indemnity coniract is- 
sued or delivered in this state by any company or its agent, or agemts, 
shall be regarded as the property of the insurance company issuing such 
policy or contract, and any suit to collect any such note shall be brought 
by and in the name of the company issuing such policy or contract.” 

Section 21 is headed “Domestic Insurance Companies,” and is fol- 
lowed by a number of subdivision thereof containing a large num- 
ber of provisions regarding such domestic companies. Section 23 
is headed “ General Provisions Relating to Mutual Fire Insurance 
Companies,” and that section contains a large number of provisions 
regarding mutual fire insurance companies. Section 24 is headed 
“General Provisions Relating to All Life Insurance Companies,” and 
in that section and in the succeeding section 24a such life insurance 
companies are “defined.” Section 24k of the subdivision relating to life 
insurance companies is as follows: 

“(1) It shall be unlawful for any company or agent, or other rep- 
resentative thereof, to hypothecate, sell or otherwise dispose of a promis- 
sory note, order or other similar obligation received in payment for all 
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or any part of a premium on a policy of insurance applied for under the 
provisions of the laws of this state, prior to the delivery of the policy. 


“(2) Any company or any agent or other person who violates any of 
the provisions of this section shall be deemed guilty of a misdemeanor 
and, upon conviction thereof, be punished by a fine of not exceeding one 
hundred dollars ($100.00) for each offense, and the insurance commis- 
sioner shall have authority in his discretion to revoke the liicense to trans- 
act business in this state theretofore issued to such company or agent.” 


Immediately following the provisions relating to life insurance com- 
panies, ending with section 240, is section 25, headed “Provision Re- 
lating to Surety Companies,” containing a large number of provisions 
relating to such surety companies, which is followed by other specifical- 
ly stated provisions, headed “Provisions Relating to Interinsurance 
Exchanges.” 


We have no doubt that section 14, above quoted. means exactly 
what it plainly says, which is in effect that any and every note taken 
in payment of or for any premium to be paid as the consideration for 
any policy or indemnity contract issued or delivered in the state of 
Oregon (which manifestly includes all contracts of insurance desig- 
nated in the act of February 16, 1917), by any company or its agent 
or agents, shall be regarded as the property of the insurance com- 
pany issuing such policy or contract, and that any suit to collect any 
such note shall be brought by and in the name of the company is- 
suing such policy or contract. But the declaration that any and every 
such note shall be regarded as the property of the company issuing the 
policy or contract for which the note is given, and that in the event 
suit upon such note is resorted to such suit shall be brought in the 
name of such company, is very far from declaring what the agent ot 
the company holding such note may or may not do with it in any 
other respect. By subdivision (k), however, of section 24—which sec- 
tion deals expressly and specifically with .“‘All Life Insurance Com- 
panies”—it is expressly declared that it shall be unlawful for any 
company or agent or other representative,, thereof to hypothecate, 
sell, or otherwise dispose of such note, order, or other similar obli- 
gation received in payment for all or any part of a premium of a 
policy of insurance applied for under the provisions of the laws of the 
state, prior to the delivery of the policy, and, further, that any com- 
pany or any agent or other person who violates any of the provisions 
of section 24 shall be deemed guilty of a misdemeanor, and upon con- 
viction thereof be punished in a prescribed way, and that the insurance 
commissioner of the state shall have authority in his discretion to re- 
voke the license to transact business in the state theretofore issued to 
such company or agent. Subdivision (k) not only does not prohibit 
the agent or other legal representative of life insurance companies 
doing business in Oregon from hypothecating, selling, or otherwise 
disposing of such notes, orders, or other similar obligations given on 
account of premiums for inisurance, after the delivery of the policy, 
but, in our opinion, impliedly permits that to be done by expressly 
making it unlawful to do so prior to such delivery. And we find 
strong corroboration of the correctness of the construction thus placed 
on sections 14 and 24k of the Act of February 16, 1917, in the later 
statute of the state, enacted in 1919 (Laws of Oregon 1919, p. 160), 
which reads as follows: 


“Whenever any bill, note or other written evidence of indebtness is 
given to any person, firm or corporation for the premium of any policy 
of life insurance, said note shall have printed thereupon in legible char- 
acters ‘Non-negotiable for thirty days after the date hereof’ and said 
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bill, note or other evidence of indebtedness shall be nonnegotiable during 
Said time, as understood by the Negotiable Instrument Law of the state 
of Oregon.” (Italics ours.) 

The judgment dismissing the bill is reversed, with costs to the ap- 
pellant. 


Gitpert, C. J. (dissenting). It is the contention of the appellant 
that the Oregon statutes permit the appellant’s agents who solicit in- 
surance in the state of Oregon to receive premium notes in their own 
names and as their own property, and to negotiate and dispose of the 
same as such. I think that the court below properly held otherwise. 
Section 14 of the Laws of 1917 provides in clear terms that all notes 
taken in payment of premiums shall be regarded as the property of the 
insurance company, and that any suit to collect any such note shall be 
brought by and in the name of the company. Section 24k of the same 
act makes it unlawful for any insurance company or its agents to pledge, 
sell, or dispose of any such notes so belonging to it prior to the delivery 
of the policy. The amendment of 1919 contains no repeal of the former 
statutes. It provides that— 

“Whenever any bill, note or other written evidence of indebtedness is 
given to any person, firm or corporation for the premium of any policy of 
life insurance, said note shall have printed thereupon in legible char- 
acters Nonnegotiable for thirty days after the date hereof.’ ” 


These three statutory provisions, under well-settled rules, must be 
construed together, so as to give, if possible, effect to all. The provi- 
sion of the amendment that when a premium note is given “to any 
person, firm or corporation’ is taken by the majority of this Court 
to repeal section 14, and provide that premium notes may be given 
to and become the property of persons and firms, as well as insur- 
ance companies. This, I think, is error. 

An insurance company can act only through its officers or agents. 
Its premium notes, in the usual course of business, may be delivered 
to persons or firms who act for it, as well as to the officers of the 
corporation itself. The amendment does not mean that such notes 
may be payable to such persons or firms as their individual property. 
Its.meaning, in view of the existing law, is that, while such notes may 
be given to persons or firms on behalf of a corporation, the corpora- 
tion itself shall be the owner thereof. This is the contemporary con- 
struction adopted by the state officials whose duty it is to enforce the 
law. That fact is to be taken into consideration here, notwithstanding 
that so brief a period has elapsed since the enactment of the statutes. 

In Lewis’ Sutherland Statutory Construction, § 474, it is said: 

“The practical construction given to a doubtful statute by the de- 
partment or officers whose duty it is to carry it into execution is entitled 
to great weight and will not be disregarded or overturned except for 
cogent reasons, and unless it is clear that such construction is erroneous.” 


Said the court in Edwards v. Darby, 12 Wheat. 206, 210: 

“In the construction of a doubtful and ambiguous law, the contem- 
poraneous construction of those who were called upon to act under the 
law, and were appointed to carry its provisions into effect, is entitled to 
very great respect.” 

This rule is reaffirmed in United States v. Moore, 95 U. S. 760, 763, 
and in subsequent cases, and it has been applied in Fitzwilliam v 
Campbell, 99 Fed. 30, 37, Southern Pine Co. v. Hall, 105 Fed. 84, 
91, and by this court in Grossett v. Townsend, 86 Fed. 908 912. 

Repeals by implication are not favored. The intention to repeal 
“will not be presumed, nor the effect of repeal admitted, untess the 
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inconsistency is unavoidable, and only to the extent of the repugnance.” 
Lewis’ Sutherland Statutory Construction, § 247. In Winters v. George, 
21 Or. 251, 257, the court said: 

“It is a reasonable presumption that the Legislature did not intend 
to keep really contradictory enactments in the statute book, or to effect 
so important a measure as the repeal of a law without expressing an 
intention to do so. Such an interpretation, therefore, is not to be adopted 
unless it be inevitable.” 

And in Swensen v. Southern Pac. Co., 89 Or. 275, it was said: 

“A repeal by implication is effected, if there be such positive repug- 
nancy between the new and the old enactments that they cannot stand 
together or be harmonized; but the courts will, however, if possible, 
construe the two statutes together, and adopt any reasonable construc- 
tion which will sustain both of them.” 


———_— 


SOVEREIGN CAMP, W. O. W., v. ADAMS. (7 Div. 35.) 


(Supreme Court of Alabama. Oct. 14, 1920. Rehearing Denied 
Nov. 18, 1920.) 


86 Southern Reporter, 737. 


2. INSURANCE—COMPLAINT ON BENEFIT LIFE CERTIFICATE 

HELD TO SUFFICIENTLY PLEAD OWNERSHIP. 

Complaint in action on benefit life certificate sufficiently alleged its 
ownership in plaintiff, as required by Code 1907, § 5362, form 12, pro- 
viding form for complaint on life policy, it alleging execution of life 
policy “payable to this plaintiff, as provided by the terms of said policy 
in the event of the death of the” assured. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 


3. INSURANCE — COMPLAINT ON BENEFIT LIFE CERTIFI- 
CATE HELD TO SUFFICIENTLY AVER COMPLIANCE BY 
ASSURED WITH CONDITIONS. 


Compliance by assured with the conditions of the benefit life certi- 
ficate held sufficiently averred by the complaint thereon, stating all its 
material provisions, and alleging generally that assured complied with all 
its conditions required of him. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


4. INSURANCE — ENOUGH TO ALLEGE THAT EXHIBIT AT- 
TACHED IS SUBSTANTIAL COPY OF CERTIFICATE. 


It is enough that complaint on a benefit life certificate alleged that the 
exhibit attached is a substantial copy of the certificate. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


6. INSURANCE — PLEA SHOULD AVER CONDITION FROM 
WHICH AN ALLEGED DEFAULT OF ASSURED FOLLOWED. 
Plea to complaint in action on benefit life certificate should aver 

the condition or agreement from which an alleged default of assured 

followed and continued to his death. 


(For other cases, see Insurance, Dec. Dig. § 815[2].) 
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7. INSURANCE— POLICIES CONSTRUED STRICTLY AGAINST 
ASSURER. 


Insurance policies are construed strictly against assurer, and favora- 
ble to assured, especially with reference to forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


8 INSURANCE — NEW CONTRACT NOT CREATED, BUT OLD 
CONTINUED BY WAIVER OF FORFEITURE FOR NONPAY- 
MENT OF PREMIUM. 


Waiver of forfeiture for nonpayment of premium on the date it 
accrued does not create a new contract of insurance, but its effect is to 
treat the original contract of binding force as if no cause of forefiture 
had occurred. 


(For other cases, see Insurance, Dec. Dig. § 371.) 


9. INSURANCE — NEW CONTRACT NOT CREATED BY REIN- 
STATEMENT OF FRATERNAL BENEFIT INSURANCE. 


In case of reinstatement of fraternal benefit insurance, as by pay- 
ment, in accordance with provision of constitution, within 10 days after 
suspension for failure to pay monthly installment of assessment, a new 
contract or certificate of insurance, dating from reinstatement, is not 
created, but the effect is the continuing of the original contract as if no 
cause of forfeiture had occurred. 


(For other cases, see Insurance, Dec. Dig. 764.) 


10. INSURANCE—UNDENIED CERTIFICATE PROOF OF DEATH, 
AND NOTICE MAKE OUT PRIMA FACIE CASE. 
There being no pleading denying execution of a life certificate sued 
on, plaintiff makes out a prima facie case on admission in evidence of 


the certificate and proof of death of assured and due notice thereof to 
assurer. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 


12. INSURANCE—WHETHER ASSESSMENT MAILED IN TIME 
FOR REINSTATEMENT WAS RECEIVED SO AS TO CON- 
STITUTE PAYMENT HELD FOR JURY. 


Whether assessment, which plaintiff testified and defendant admitted 
was seasonably mailed, was received so as to work a payment and rein- 
statement of assured, was a question for the jury; the clerk to whom 
it was addressed testifying it was not received. 


(For other cases, see Insurance, Dec. Dig. § 825[2].) 


13. INSURANCE — PAYMENT OF ARREARAGES WITHIN 10 
DAYS OF SUSPENSION HAS PRIMA FACIE EFFECT OF RE- 
INSTATEMENT. 


Under constitution of fraternal benefit insurance society providing 
that if a member suspended for nonpayment of assessment within the 
month pay all arrearages within 10 days of suspension, if in good health 
and not addicted to excessive use of intoxicants, he shall be restored to 
membership, and his benefit certificate shall become valid, it not being 
made a condition precedent to reinstatement within the 10 days that as- 
sured give evidence of his good health and freedom from excessive use 
of intoxicants, as it is where the payment is after the 10 days, payment 
within the 10 days has the prima facie effect of reinstatement, subject to 
be defeated by plea and proof that assured was not in good health, and 
was addicted to excessive use of intoxicants. 


(For other cases, see Insurance, Dec. Dig. § 760.) 
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14. INSURANCE—QUESTION OF PAYMENT OF ASSESSMENTS 
BEING RECEIVED SO AS TO WORK REINSTATEMENT NOT 
ONE OF “WAIVER.” 

The question of whether money for an assessment was received so 
as to constitute a payment and reinstate a benefit certificate is not one of 
waiver Within Acts 1911, p. 713, § 20, as to who can waive provisions of 
the laws or constitution of a fraternal benefit society. 

(For other cases, see Insurance, Dec. Dig. § 760.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Waiver.) 


17. INSURANCE—LETTER OF PLAINTIFF'S ATTORNEY TEND- 
ING TO SHOW NOTICE TO DEFENDANT OF ASSURED’S 
DEATH ADMISSIBLE. 

Letter of attorney of plaintiff in action on a benefit life certificate 
may be introduced, it tending to show notice to defendant of assured’s 
death, and neither being a confidential communication nor containing any- 
thing else rendering it inadmissible. \ 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 


Appeal from Circuit Court, Talladega County; A. B. Foster, Judge. 

Action by Maude E. Adams against the Sovereign Camp, Woodmen 
of the World, on a beneficiary life certificate, issued upon the life of 
ee Lee Adams. Judgment for plaintiff, and defendant appeals. Af- 
rmed, 


C. H. Roquemore, of Montgomery, for appellant. 
Riddle & Riddle, of Talladega, for appellee. 


BOATWRIGHT v. AMERICAN LIFE INS. CO. (No. 33601.) 
(Supreme Court of Iowa. Dec. 16, 1920.) 
180 Northwestern Reporter, 321. 


4. INSURANCE — CONTRACT CONSTRUED MOST STRONGLY 

AGAINST INSURER. 

The provisions of an insurance contract are to be construed most 
strongly against the insurer, but words must not be given a strained 
or unusual meaning in order to effect liability. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE — DEATH FROM INFLUENZA AT NAVAL 
TRAINING STATION HELD NOT WITHIN LIMITATION OF 
LIABILITY AS TO INSURED “ENGAGING IN MILITARY OR 
NAVAL SERVICE IN TIME OF WAR.” 

Death of an enlisted man in the navy at the Great Lakes Naval 
Training Station in Illinois from influenza, which at that time was preva- 
lent not only in the navy, but also in the army and in civilian life, held 
not within a clause limiting insurer’s liability for death of insured while 
“engaged in military or naval service in time of war” without having 
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obtained insurer’s permit, although the United States government at that 
time was at war with the Central: European powers. 


(For other cases, see Insurance, Dec. Dig. § 515.) 
Arthur, J., dissenting. 


Appeal from District Court, Polk County: Geo. A. Wilson, Judge. 

Action in equity to reform a policy of life insurance and for judg- 
ment thereon. The court denied reformation, but entered judgment 
against the defendant for the face of the policy. Defendant appeals. 
Affirmed. 


E. B. Evans and Opal Boling, both of Des Moines, for appellant 
F. T. Van Liew, of Des Moines, for appellee. 


STEVENS, J. The policy in suit was issued in April, 1918, upon the 
life of Ernest E. Boatwright, who shortly thereafter enlisted in the navy, 
and in September, 1918, died of influenza, while at the naval training 
station at Great Lakes, Ill. The policy contained the following provi- 
sion: 

“If within five years from date hereof the death of the insured shall 
occur while engaged in the military or naval service in time of war, 
without previously having obtained from the company a permit therefor, 
the company’s liability shall be limited to the cash premiums paid thereon 
for three years from date of issuance and thereafter to the legal reserve 
of the policy.” 

[1] The plaintiff, who is the grandmother of the insured and the 
beneficiary named in the policy, after the necessary formal allegations, 
alleged in her petition that the application for the policy in suit was pre- 
pared and delivered to the company by George A. Young. one of its agents, 
that at the time of signing same insured contemplated enlisting in the 
navy, and that he informed defendant’s agent that he-did not desire a 
policy at all, unless it would be effective in the event of his death while 
in naval training in the United States, and that he was informed by said 
agent that the policy applied for would be valid and enforceable so long 
as he remained in the United States and until he boarded a ship for the 
seat of war. She further alleged that the insured would not have accepted 
the policy and paid the premium but for the fact, as plaintiff alleges, that 
he understood it would continue in force so long as he remained in the 
United States, and that the face of the policy would, in case of his death 
before boarding a ship for the seat of war, be paid to the beneficiary 
named. Plaintiff therefore prayed that the policy be so reformed as to 
be valid during the time he was at the naval training station, and for 
judgment thereon as reformed, and for all just and proper equitable relief. 
The defendant demurred to this petition upon the grounds that it appeared 
upon the face thereof that the insured came to his death while engaged 
in the naval service of the United States in time of war, and that, under 
and by virtue of the terms and provisions of the policy quoted above, the 
company assumed no risk while the insured was engaged in the naval service 
in time of war, except its obligation to return the premium paid, which 
the defendant later tendered. The demurrer was overruled, and the cause 
tried upon the issues thereafter joined. The court below denied reforma- 
tion of the policy,, but entered judgment in favor of the plaintiff for the 
full amount thereof. The defendant alone appeals, so that this issue is 
not before us. We cannot presume that defendant appealed from that 
part of the decree which was favorable to it. Hintrager v. Hennessy, 46 
Iowa, 600: Devoe v. Hall et al., 60 Iowa, 749, 14 N. W. 124; Frost v. 
Parker, 65 Iowa, 178, 21 N. W. 507: Huff v. Olmstead, 67 Iowa, 598, 25 
N. W. 784. Smith v. Knight, 88 Iowa, 257. 55 N. W. 189. 
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[2] The principal propositions are urged by appellant as follows; 
(a) that, as plaintiff in her petition asked judgment against the defendant 
only upon the policy when reformed, the court was without jurisdication to 
enter judgment thereon without reformation; and (b) that the death of 
the insured occurred while he was engaged in the naval service of the 
United States in time of war, and that, as he entered such service without 
previously obtaining a permit from the defendant company to do so, the 
company was, by the terms of the policy, exempted from liability. It is 
true that the prayer of plaintiff’s petition is for judgment for the amount 
of the policy when reformed ; but there is also a prayer for such “further 
and complete relief as to the court may seem just and equitable in the 
premises.” No motion was made to transfer the cause to the law side of 
the docket for trial. There was some discussion between ‘the court and 
counsel just before the cause was submitted, from which the inference 
may be drawn that counsel for appellant understood that, if the court 
refused to reform the policy as prayed, plaintiff’s petition would be dis- 
missed. but evidently upon more thorough consideration of the questions 
before it the court reached the conclusion that plaintiff was entitled to 
judgment upon the policy for the face thereof without reformation there- 
of and acted accordingly. The court, under a prayer for general equitable 
relief. was authorized to cause judgment to be entered in accordance with 
the law and evidence. Reiger v. Turley, 151 Iowa, 491, 131 N. W. 866; 
Laverty v. Sexton & Son, 41 Iowa, 435; Hoskins v. Rowe et al. and Parr. 
61 Iowa, 180, 16 N. W. 78; Pond v. Waterloo Agricultural Works, 50 Iowa, 
596: Thomas v. Farley Manufacturing Co.. 76 Iowa, 735, 39 N. W. 874. 

If plaintiff was entitled to recover upon the policy unreformed, then, 
so far as the defenses pleaded in the answer are concerned, the court 
would, if the cause had been tried to a jury, had been compelled to direct a 
verdict in plaintiff's favor, and defendant was not, therefore, prejudiced by 
the entry of judgment. 

II. By stipulation of the parties, it was agreed upon the trial that 
the insured died ‘on or about September 23, 1918. at the Great Lakes 
Naval Training Station, Great Lakes, IIl., of influenza; that this disease 
was prevalent throughout the United States, and that soldiers, sailors, 
and civilians were attacked thereby and died therefrom, and that said 
disease was not confined to any particular locality or class of people; that 
at the time of his death the premiums due had been paid; that shortly 
after the policy was delivered, without first obtaining permission from 
them to do so, he enlisted in the navy and that at the time the United 
States was at war with certain foreign countries; that while at the naval 
training camp the insured was subject to the same military discipline, and 
occupied barracks and tents the same as other enlisted or drafted men 
in training for the naval service at said station. 

[3] There is no question but that, when the insured voluntarily 
enlisted and took the prescribed oath, he entered the naval service of the 
United States government, and thereafter became subject to the orders 
and discipline provided for that branch of the government service. Ruddock 
v. Detroit Life Ins. Co., 209 Mich. 638, 77 N. W. 242; Malone v. State 
Life Ins. Co., 202 Mo. App. 499, 213 S. W. 877, Reid v. American Nat. 
Assur. Co. (Mo. App.) 218 S. W. 957. 

The only question is: Was he. at the time of his death, within the 
meaning of the provisions of the policy quoted above, “engaged in military 
or naval service in time of war?” If so, then manifestly the judgment en- 
tered in the court below canot be sustained. An examination of the ad- 
judicated cases reveals some lack of harmony in the conclusions reached. 
However, it will be observed that the language of each contract was in 
some respects unlike that of the others. 
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The Supreme Court of Wisconsin. in Kelly v. Fidelity Mut. Life Co. 
of Phila., 169 Wis. 274, 172 N. W. 152, 4 A. L. R. 845, sustained judgment 
in favor of plaintiff for the amount thereof upon a policy containing the 
following provision: ; 

“Military or Naval Service or Work in Connection with Warfare.— If 
the insured shall, within two years from date of this policy, engage in any 
military or naval service, or in any work as a civilian in any capacity what- 
soever in connection with actual warfare, and shall die within two years of 
the date of this policy as a result, directly or indirectly, of engaging in 
such service or work, the liability of the company under this policy shall 
be limited to the return of the premiums paid, without interest.” 

In that case it appeared that the insured entered the military service in 
1917, was transferred to France, and while in the discharge of his duties in 
the army, which was the supervision of the construction and operation of 
sawmills, he was accidentally killed by being thrown from a motorcycle 
he was riding against a tree. At the time his death occurred he was more 
than 100 miles from the zone of actual warfare or from the territory occ- 
pied or invaded by the emeny. The court held that the death of the insured 
occurred while he was,engaged in the military service, but not “as a result 
directly or indirectly of engaging” therein, and therefore the provision of 
the policy was not broken. 

In Myli v. Am. Life Ins. Co. (N. D.) 175 N. W. 631, the Supreme Court 
of North Dakota, construing the provisions of a policy identical with the 
provisions of the policy in suit, sustained a recovery by the beneficiary. 
The insured died of influenza while in a naval training station at Minn- 
eapolis. The court held that, as the hazards of war, had not been assigned 
to special service, but was only in training therefor, he was not, within the 
meaning of the policy, “engaged in the military or naval service’ of the 
United States. 

The language of the policy considered by the Supreme Court of Mich- 
gan in Ruddock v. Detriot Life Ins. Co., supra, was as follows: 

“This policy and the application therefor, a full and true copy of which 
is hereto attached shall constitute the entire contract between the parties 
hereto. It is unrestricted as to travel, residence, or occupation and shall Le 
incontestable after one year from date, except for nonpayment of premiun 
and except for naval or military service in time of war, without a permit, 
which are risks not assumed by the company, provided that in case of the 
death of the insured while engaged in such service, without a permit, the 
amount payable hereunder shall be the reserve on the policy at date of 
death. Military and naval service in time of war shall be construed to in- 
clude work as a civilian in any capacity whatever in connection with actual 
warfare.” 

The insured, after entering the military service, died at Camp Custer 
of pneumonia. The court held that, as the insured had entered the military 
service no recovery could be had. The specific language construed by the 
court in this case was, “* * * If I shall enter or be engaged in such 
service, * * *” recovery would be limited to the net reserve held 
against the policy. 

In Miller v. IlInois Bankers’ Life Ass’n 138 Ark. 442, 212 S. W. 310, 
7 A. L. R. 378, the Supreme Court of Arkansas held that the defendent 
was not liable upon a policy containing the following clause: 

“Tt is expressly provided that death while in the service in the army or 
navy of the government in the time of war is not a risk covered at any 
time during this policy for any greater sum than the amounts actually paid 
to the company thereon” 

—where the death of the insured resulted from pneumonia while stationed 
at Camp Beauregard, La.; but in Benham v. American Central Life Ins. 
Co. (Ark.) 217 S. W. 462, which was a suit upon a policy providing: 

Death while engaged in military or naval service in time of war, or in 

consequence of such service, shall render the company liable for only the 
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reserve under this policy, unless the company’s permission to engage in 
such service shall have been obtained and such extra premium or prem- 
iums as the company may require shall have been paid” 
—the same court held that plaintiff was entitled to recover although the 
death of the insured occurred while in the military service in time of 
war from influenza at Camp Dick, Tex. The court in the course of its 
opinion said: ° 

“The words in the restricted clause now under consideration mean 
something more than death to the insured during the period of time he 
was in military service of the United States. The word ‘engaged’ de- 
notes action. It means to take part in. To illustrate, a servant injured 
while in the operation of a train means that he must be injured while 
assisting or taking part in the operation of the train. An officer engaged 
in the discharge of the duties of his office is one performing the duties 
of his office. So here the words ‘death while engaged in military service 
in time of war’ mean death while doing, performing, or taking part in 
some military service in time of war; in other words, it must be death 
caused by performing, some duty in the military service. That 1s to say, 
in order to exempt the company from liability, the death must have been 
caused while the insured was doing something connected with the mili- 
tary service, in contradistinction to death while in the service due to 
causes entirely or wholly unconnected with such service. This construc- 
tion, we think, would be according to the natural and ordinary meaning 
of the words. By the use of the word ‘engaged’ it must have been in- 
tended that some activity in the service should have caused the death, 
in contradistinction to merely a period of time while the insured was in 
the service. This view is strengthened when we consider the words fol- 
lowing. The words ‘or in consequence of such service’ relate to the 
word ‘death.’ So that death in ‘consequence of such service’ means death 
resulting from some act of the insured connected with the service wheth- 
er such death occurred during the period of his service or afterwards.” 


In Malone v. State Life Ins. Co., 202 Mo. App. 499, 213 S. W. 877, 
the Springfield Missouri Court of Appeals affirmed a judgment against 
the defendant for the amount of a policy which provided: 


“If within five years from the date of this policy the insured shall 
engage in any military or naval service in time of war (death from sub- 
marine or aviation service, connected with actual warfare, as a part 
thereof, is a risk not covered by this policy), the liability of the company 
in event of the death of the insured while so engaged, or within six 
months thereafter, as a result of such service, will be limited to the re- 
turn of the premiums paid hereon, exclusive of any extra premium paid 
for military or naval service, less any indebtedness to the company here- 
on.” 


The death of insured occurred while he was in the military service 
at Jefferson Barracks, Mo., from the accidental discharge of a gun in 
the hands of a fellow soldier. The court held that, as his death was not 
the result of his services in the army, the provision quoted did not re- 
lieve the company from liability. The same court, in Reid v. American 
National Assur. Co. (Mo. App.) 218 S. W. 957, reversed a judgment in 
favor of the plaintiff in a suit upon a policy containing the following 
provision: 

“Notwithstanding anything herein to the contrary, if the insured 
shall die or become disabled while engaged in naval or military service 
in time of war, or in consequence of such service, the amount payable 
and the liability of the company hereunder shall be limited to an amount 
equal to the net reserve hereon calculated according to the American 
Experience Table of Mortality with interest at the rate of three and one- 
half (3%) per cent. per annum. After one year from the date of this 
policy this condition will be waived, if the insured immediately before 
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engaging in such naval or military service shall pay to the company at 
its home office an extra cash premium; such extra premium shall be paya- 
ble annually in advance during the term of such service, and shall be 
seven and one-half (7%) per cent. of the face of this policy.” 

The insured died at a hospital in Raleigh, N. C., from pneumonia 
after he had been assigned to Company 13, 163d Depot Brigade, at Camp 
Polk, N. C. The court held that at the time of his death he was en- 
gaged in the military service and gave no special significance to the words 
“or in consequence of such service” found in the clause quoted. 

The provision of the policy construed by the Missouri Court of Ap- 
peals in Slaughter v. Protective League Life Ins. Co. (Mo. App.) 223 S. 
W. 819, was as follows: 


“The death of the insured while engaged in military or naval service 
in time of war is a risk not assumed under this policy, and in such event 
the company will return all the premiums actually paid to the company 
hereunder.” 


The insured died in France. after the armistice was signed. The 
court followed its holding in Reid v. American Ins. Co., supra, and de- 
clined to accept the effect given to the word “engaged” by the Arkansas 
court in Benham v. American Central Life Ins. Co.. supra. 

[4] As appeared from the extract from the policy in suit in each of 
the cases cited, there is considerable diversity in the language thereof, 
and the conclusion of the court in several cases is based upon language 
materially different from that of the policy in controversy. The rule is 
universal that the provisions of an insurance contract are to be con- 
strued most strongly against the insurer. Words must not, nowever, 
be given a strained or unusual meaning in order to effect liability. The 
provision of the policy exempts the defendant from liability if the death 
of the insured occurred while he was engaged in the military or naval 
service in time of war. It is conceded that the defendant enlisted in 
the navy shortly after the policy was applied for, and that he died of in- 
fluenza while in the service at the government naval training station at 
Great Lakes, Ill. He had not at the time been assigned to duty in the 
navy, and his occupation was not necessarily more hazardous than it was 
at the time the application for the policy was signed, which was that of 
a farmer and driver of a dairy wagon. At the time of his death an epi- 
demic of influenza extended over a large part of the United States, and 
was nearly, if not quite. as common among civilians as among those in 
training at the naval station referred to, or the various camps through- 
out the country. That the provision of the policy in question was in- 
serted therein as a protection to the insurer against’ the extraordinary 
hazards of war is, of course, obvious. The insured at the time of his death 
and at all times after he enlisted in the navy was thousands of miles 
from this zone of actual warfare and many hundred miles from the high 
seas. He had assumed none of the hazards of naval warfare. In the 
sense that he had pledged or obligated himself to perform whatever serv- 
ice he might be called upon to perform, and that he was bound to ob- 
serve the rules and discipline of the navy, he was engaged in the naval 
service. He had entered the naval service of the United States in time 
of war. He had not, however, taken part in any of the movements of the 
navy, had not been present when it was engaged in a conflict with the 
enemy or other action, but was pursuing a course of instruction prepar- 
atory to being assigned to some active duty in the navy. 


[5] Except Myli v. American Life Ins. Co. and Benham v. Ameri- 
can Central Life Ins. Co., supra. none of the cited cases are squarely in 
point on the propos‘tion before us, and in the latter case, in which the 
liability of the company was sustained, the court gave considerable signifi- 
cance to the words “in consequence of such service” found in the exemp- 
tion clause. We are of the opinion that the insured was not at the time 
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of his death at the Great Lakes Naval Training Station, which occurred 
at a point remote from the war zone or the high seas, and at a time 
when his occupation was not more hazardous than at the time the policy 
was issued, within the meaning of the clause in question, engaged in the 
naval service of the United States, although this country was at the time 
zt war with the Central European powers, and that the exemption does 
not apply. 

It follows that the judgment of the court below must be, and is, af- 
firmed. 

Weaver, C. J., and Ladd, Preston, and ‘Salinger, JJ., concur. 

Arthur, J., dissents. 


COMMONWEALTH LIFE INS. CO. v. McGUIRE. 
(Court of Appeals of Kentucky. Dec. 7, 1920.) 
226 Southwestern Reporter, 402. 


1. INSURANCE — DELIVERY OF LIFE POLICY TO INSURED 
HELD UNNECESSARY, DELIVERY TO AGENT BEING SUF- 
FICIENT. 


Where insured made a deposit with insurer’s agent to be applied on 
the premium, taking a receipt, and insurer mailed policy to the agent, 
who received it while insured was in good health, and insured’s wife had 
offered to pay the balance of the premium, but the agent delayed, and 
before delivery insured was injured and died, held, that the local agent 
was insured’s agent upon receiving the policy, and the policy was de- 
livered in contemplation of law; actual delivery being unnecessary. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 


2. INSURANCE — BENEFICIARY ENTITLED TO RECOVER 
WHETHER INSURED HAD LEGAL POSSESSION OR IN- 
SURER HAD WAIVED ACTUAL DELIVERY. 


Where insured was entitled to possession of a policy on his life, in 
which his wife was named beneficiary, and part of the premium had been 
paid and she offered to pay the balance and demanded the policy. which 
the agent continued to retain until insured died, whether possession fol- 
lowed the right of. possession in legal contemplation or the company had 
by its conduct waived actual delivery, beneficiary was entitled to recover. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 


Appeal from Circuit Court, Davies County. 
Action by Ada McGuire against the Commonwealth Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Aftirmed. 


E. B. Anderson, of Owensboro, for appellant. 
La Vega Clements, of Owensboro, for appellee. 


SAMPSON, J. The agent of the Commonwealth Life Insurance Com- 
pany took from Lawrence McGuire, of Owensboro, on August 11, 1917, 
a written application for a policy of life insurance for $500 on the life 
of McGuire and McGuire at that time paid him $1, which was to be 
applied on the first premium installment if the application was accepted 
and the policy issued, and gave to McGuire a receipt which reads as 
follows: 
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“August 11, 1917. 


“Received from Lawrence McGuire $1.00, being a deposit on account 
of application for insurance in the Commonwealth Life Insurance Com- 
pany, made on the life of self for $500.00, which said deposit is to be 
paid to the company if the application be accepted and returned to the 
applicant if the application be rejected. No obligation is incurred by 
said company by reason of this deposit unless and until a policy is issued 
upon said application, and unless at the date and delivery of said policy 
the life proposed is alive and in sound health. C. W. Poole. (Signature 
of Agent Receiving Deposit.)” 


This application was sent to the main office of the company m Louis- 
ville, and on the 17th the company issued the policy to McGuire, which 
is the subject of‘this litigation, and mailed it to its agent in Owensboro 
for the purpose of delivery to McGuire and the collection of the balance 
of the premium. The policy was received by the agent about August 
19th or 20th. According to the weight of the evidence as found by the 
court below, one of the agents working out of the Owensboro office 
called at the McGuire home on the morning of the 20th and delivered an- 
other policy to Mrs. McGuire, and told her that he had forgotten to bring 
the policy on the life of McGuire, but would go back to the office and 
immediately bring it to her. She insisted that he do this, and assured him 
that she had the money ready to pay the balance of the premium and to 
return immediately with the policy on McGuire; but he did not return 
that day. Late in the afternoon of the next day McGuire was injured 
in a motorcycle collision from which injuries he died on the 22d. At 
the time of the application for and issual of the policy, as well as at the 
time the policy was received at the office of the agent in Owensboro for 
delivery, and at the time the agent called at the McGuire home and pro- 
mised to go and immediately bring the policy on McGuire and deliver 
it to Mrs. McGuire, as per the arrangement made with McGuire, he 
(McGuire) was in good health. The policy was never actually deliv- 
ered by the agent to Mrs. McGuire or to the insured, and that is the 
ground upon which the company has refused to pay the policy, and there- 
fore that is the only question for detemination in this case. Under the 
facts stated, was the policy, in contemplation of law, delivered to the 
insured, or was actual delivery waived by the company? If either of 
these things be true, the trial court correctly held the company iiable on 
the policy, otherwise the judgment was erroneous. The _ splendidly 
written and well-reasoned opinion of Judge Slack who presided at the 
trial, with the array of authorities there cited, has been of great service 
to this court in the determination of the questions involved and prepara- 
tion of this opinion. 


[1] By the terms of the application signed by McGuire and the re- 
ceipt signed by Poole as agent of the insurance company, it was agreed 
that the company was not to incur liability on account of the deposit of 
$1 with the agent “unless and until a policy is issued upon said applica- 
tion and unless at the date and delivery of said policy the life proposed 
is alive and in sound health.” And further that the $1 received with 
the application for the insurance on the life of McGuire “is to be paid to 
the company if the application be accepted.” The application was duly 
and regularly accepted and the policy issued on August 17th and placed 
in the mails, directed to the local agent of the insurance company at 
Owensboro for the purpose of delivery to McGuire and the collection of 
the balance of the premium. The $1 which McGuire paid to the agent 
who took the application and which sum accompanied the application to 
the insurance company, immediately, upon the issual of the policy, be- 
came the property of the insurance company, and McGuire was not en- 
titled to a return thereof. McGuire was in good health and was therefore 
entitled to receive the policy. The contract therefore was a completed 


Vol. LVII—165. 
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one, and there remained nothing to be done except the actual delivery 
of the policy, if that were necessary, and the collection of the balance 
of the premuim. A provision in a policy that it shall not be valid, unless 
the premium is paid when insured is in good health, may be waived by 
an agent who has authority to take applications for insurance, and power 
to collect the premium and remit it to the company. Connecticut In- 
demnity Ass’n v. Grogan’s Adm’r, 52 S. W. 959, 21 Ky. Law Rep. 717. 
We think, however, under the rule adopted by this court in the case of 
Commonwealth Life Insurance Co. v. Davis, 136 Ky. 344. 124 S. W. 345, 
and other cases there cited, the mailing of the policy contract by the com- 
pany to its agent at Owensboro was a delivery of the contract to Mc- 
Guire, the insured, for the local agent at Owensboro who received the 
policy for delivery was the agent of McGuire to receive the same for 
him (Mutual Life Ins. Co. v. Thomson, 94 Ky. 253, 22 S. W. 87, 14 Ky. 
Law Rep. 800), and the moment the agent at Owensboro received this 
contract there was a delivery of the same to the insured in contempla- 
tion of law. No actual delivery was necessary. We so held in the Davis 
Case, supra, saying: 

“There is a line of authorities holding that, when a policy is issued 
and sent or given to an agent to be delivered by him to the insured, the 
agent is the agent of insured, and that the receipt of the policy by the 
agent has the same effect as the delivery of it to the insured would have. 
New York Life Ins. Co. v. Babcock, 104 Ga. 67. 30 S. E. 273, 42 L. R. 
A. 88, 69 Am. St. Rep. 134; 25 Cyc. 720. But an examination of the au- 
thorities so holding will disclose that at the time the policy was received 
by the agent the insured was in good health, and, this being so, the pol- 
icy would be treated as if delivered to the insured when received by the 
agent.” 


In the case of Mutual Life Insurance Co. of New York v. Thom- 
son, etc., 94 Ky. 257, 22 S. W. 87, 14 Ky. Law Rep. 800, where the facts 
were very similar to those of this case, we said: 


“Tt seems to us the contract of insurance must, under such circum- 
stances, be regarded as completed and binding on the parties before the 
death of the assured. and that it was both the right and duty of Coch- 
ran to deliver the policy, as was done. For not only was it placed in his 
hands by Buckley for that purpose, but the latter received and appro- 
priated to use of the company amount of the premiums that had been 
placed to credit of Cochran. The lower court did not, therefore, err in 
assuming and instructing the jury that the policy had been delivered.” 


The text in Cyc. on this subject is: 


“Where nothing remains to be done but to issue a policy in accord- 
ance with the terms of the application by way of acceptance of such ap- 
plication, the contract becomes complete when the policy is placed in 
the mail, postage prepaid, for delivery in due course to the insured. 
Likew‘se the placing of the completed policy in the hands of the agent 
for delivery without condition to the insured completes the contract, al- 
though the actual delivery by the agent to the insured is not made before 
the death of the insured.” 25 Cyc. 718. 


One of the best statements of the law applicable to the facts of this 
case is found in 14 R. C. L. 898, where it is said: 

“Where an application is made for a life policy and a sum of money 
paid to the agent of the insurer to be applied on the first premium if the 
insurer decides to issue a policy, the contract is complete on the issuance 
of the policy and no delivery is essential.” 

The same text, on page 899, says: 


“The deposit of an insurance policy in the mails, addressed to the 
insured, is a delivery to him, and the same is true of the mailing, or 
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otherwise delivering the policy to the agent of the insurer with uncon- 
ditional] instructions to deliver the same to the insured, though it is other- 
wise where the instructions to the agent are conditional. Where the 
terms of an executed policy have been unconditionally accepted by the 
insured, and it has thereafter been treated as in force by the parties, its 
delivery will be regarded as complete, though it remains in the hands of 
the insurer’s agent.” 


[2] As said in New York Life Insurance Co. v. Babcock, 104 Ga. 
67, 30 S. E. 273, 42 L. R. A. 88, 69 Am. St. Rep. 134: 


“The controlling question, then, on this subject of delivery, 1s, not 
who has actual possession, but who has the right of possession.” 


McGuire undoubtedly was entitled to the possession of the policy 
which had been issued upon his life and in wh‘ch his wife was named as 
beneficiary and on which a part of the premium had been paid and 
which he had demanded, and offered the payment of the balance of the 
premium, The agent had no right to retain possession against him; in. 
fact, the agent was holding the contract for the use and benefit of Mc- 
Guire. Joyce on Insurance, §§ 97b, 100, 102, 103. 

Whether the possession followed the right of possession and the pol- 
icy was, in legal contemplation, in possession of the insured at the time 
of the accident to and death of the insured, McGuire, or the company had 
by its conduct waived actual delivery of the policy, the plaintiff Mrs. 
McGuire, was entitled to recover on it, and the trial court did not err in 
so holding. 


Judgment affirmed. 


SECURITY LIFE INS. CO. OF AMERICA v. BLACK’S ADM’R. 
(Court of Appeals of Kentucky. Dec. 14, 1920.) 
226 Southwestern Reporter, 355. 


INSURANCE — MATERIAL MISREPRESENTATION INNOCENT- 

LY MADE BARS RECOVERY ON LIFE POLICY. 

Under Ky. St. § 639, a material misrepresentation made by insured, 
though innocently and in good faith and with honest belief in its truth, 
bars recovery on a policy of life insurance, where the policy provides 
that it is issued in consideration of the application containing the rep- 
resentation, and that all statements made by the insured are, in the ab- 
sence of fraud, deemed representations, and not warranties. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 


Appeal from Circuit Court, Ohio County. 


Action by Frank Black, Jr.’s, administrator against the Security Life 
Insurance Company of America. Judgment for plaintiff, and defendant 
appeals. Reversed and remanded. 


J. S. Glenn, of Hartford, for appellant. 
Heavrin & Martin, of Hartford, for appellee. 
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STARK er ux. v. SOVEREIGN CAMP, W. O. W. 
(Court of Appeals of Kentucky. Nov. 30, 1920.) 
225 Southwestern Reporter, 1063. 


1. INSURANCE — FRATERNAL ORDER CANNOT ISSUE CER- 
TIFICATE, EXCEPT AS DESCRIBED IN CHARTER AND 
CONSTITUTION, AND MEMBER IS PRESUMED TO KNOW 
LIMITS OF POWER. 


Since a fraternal society, organized without hope of profit and hav- 
ing a representative form of government, can make no contract and is- 
sue no certificate to a member except those specifically mentioned and de- 
scribed in its charter, constitution, and by-laws, and since a member 
must be presumed and held to be familiar with all powers and duties of 
the society, and to know the nature and character of certificates it was 
entitled to issue, and their force and effect, a clause in its certiificate read- 
ing “Payments to cease after 20 years,” was beyond its powers, when not 
authorized by charter, constitution, or by-laws. 


(For other cases, see Insurance, Dec. Dig. § 718.) 


2. INSURANCE—MEMBER OF FRATERNAL ORDER BOUND BY 
AMENDMENT OF BY-LAWS. 


Where a beneficial certificate, providing payments were to cease after 
20 years, was issued to a member in a fraternal order, who under his 
original contract agreed that the society might change any term of the 
certificate or laws of the order affecting it, and the constitution and by- 


laws were amended during the 20-year term to remove from certifi- 
cates the clause “payments to cease after 20 years,’ the member lost his 
right to such cessation of payments, and cannot enforce it by mandatory 
injunction, particularly where h‘s local camp had a representative in the 
Sovereign Camp of the order when the by-laws were so amended. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


Appeal from Circuit Court, Fulton County. 

Suit by T. A. Stark and wife against the Sovereign Camp, Wood- 
men of the World. From a judgment dismissing the petition, plaintiffs 
appeal. Affirmed. 


F. S. Moore, of Hickman, for appellants. 
Wells & Keys, of Murray, for appellee. 


THOMPSON’S EX’X et at. v. THOMPSON er at. 
(Court of Appeals of Kentucky. Dec. 10, 1920.) 
226 Southwestern Reporter, 350. 


1. INSURANCE — ASSIGNMENT TO CHILDREN IN CASE OF 
WIFE’S DEATH VALID WITHOUT WIFE’S CONSENT. 
Under policies payable to insured’s wife only in case she survived 

insured, otherwise payable to “insured, his executors, administrators or 

assigns,” insured had the right to make any assignment that did not 
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interfere with his wife’s interest, so that his assignment to his children, 
“In case of my wife’s prior death to mine,” was valid. although she did 
not consent thereto. 


(For other cases, see Insurance, Dec. Dig. §§ 203, 205.) 


3 
2. INSURANCE—ASSIGNMENT OF LIFE POLICY WITHOUT IN- 

SURER’S CONSENT VALID BETWEEN ASSIGNOR AND AS- 

SIGNEE. 

The provision in a life insurance policy that no assignment shall be 
effective without the company’s consent is for the protection of the com- 
pany alone, and the failure to consent does not affect validity as between 
assignor and assignee. 


(For other cases, see Insurance, Dec. Dig. § 207[1].) 


Appeal from Circuit Court, Warren County. 

Action by the Mutual Benefit Life Insurance Company of Newark, 
N. J., against James Derwood Thompson and other heirs and the execu- 
trix of the estate of Walter W. Thompson, deceased, in which plaintiff 
paid into court the amount due under deceased’s life insurance policies, 
requesting that the defendants litigate their claims thereto. From a judg- 
ment in favor of the heirs, the executrix appeals. Affirmed. 


Bradburn & Harlin, of Bowling Green, and T. W. & R. C. P. 
Thomas, all of Bowling Green, for appellant. 


Gilliam & Gilliam, of Scottsville, for appellees. 


COLEMAN vy. NEW ENGLAND MUT. LIFE INS. CO. er at. 
(Supreme Judicial Court of Massachusetts. Suffolk. Nov. 29, 1920.) 
129 Northeastern Reporter, 288. 


1, INSURANCE—“ISSUE” OF POLICY DEFINED. 


Ordinarily by the “issue” of an insurance policy is meant its delivery 
and acceptance, whereby it comes into full effect and operation as a bind- 
ing mutual obligation, though sometimes the word is used in the sense 
of the preparation and signing of the instrument by the officers of the 
insurer, as distinguished from its deliver to insured. 


(For other cases, see Insurance, Dec. Dig. § 136[5].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Issue.) 


2. INSURANCE—SPECIFIED DATE HELD “ANNIVERSARY OF 
ISSUE” OF LIFE POLICY, REFERRED TO IN ASSIGNMENT, 
FOR SURRENDER PURPOSES. 


In view of what insured and the general agents of the life insurer 
were attempting to do when insured gave for security to the agents as 
his creditors assignment of the policy, covering the right to surrender it 
“at any anniversary of issue” and to receive the cash surrender value 
thereof, May lst held the “anniversary of issue” referred to in the as- 
signment of the policy, which was surrendered by the general agents as 
assignees on such date as required by its provisions, the policy through 
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nonpayment of premium due on a preceding May lst, and by virtue of 
St. 1894, c. 522, § 76, having become paid up as of May [st of a prior 
year. 


(For other cases, see Insurance, Dec. Dig. § 222.) 







Appeal from Superior Court, Suffolk County; Charles F. Jenney, 
Judge. 
Bill for accounting by Nellie S. Coleman against the New England 


Mutual Life Insurance Company and others. From decree dismissing the 
bill, plaintiff appeals. Affirmed. 







Willard Howland and Clarence A. Warren, both of Boston, for ap- 
pellant. 


George Hoague, of Boston, for New England Mut. Life Ins. Co. 














De Courcy, J. The defendant insurance company delivered to 
George D. Coleman on April 18, 1900, its policy insuring his life in the 
sum of $5,000, payable at his death to his wife, Augusta D. Coleman, and, 
in the event of her prior decease, to the insured’s estate. The policy 
was dated April 17, 1900, but by its terms the premiums were payable 
annually for 20 years on the Ist day of May. The interest of Augusta D. 
ceased on her death, April 1, 1909. By reason of the nonpayment of the 
premium due May 1. 1911, said policy in accordance with its terms, and 
by virtue of the nonforefeiture statute applicable thereto (St. 1894, c. 
522, § 76) became a paid-up policy, as of May 1, 1911, for $2,303, paya- 
ble to his estate at his death. 

Coleman borrowed $1,100 from the insurance company on March 29, 
1913, pledging the policy as collateral security for the repayment of the 
loan with interest. On July 15, 1913, he borrowed $75 from the defend- 
ants Marston & Wakelin, giving them his note payable in 30 days. and 
an assignment of all his right, title and interest in the policy as security. 
They were informed by the company that the total cash surrender value 
of the policy as of May 1, 1914, was $1,189.39, Instead of paying the 
note as requested, Coleman sent to Marston a new 30-day note for $75, 
dated August 15, 1913. This note was never paid, although payment 
was repeatedly demanded. 

On November 6, 1913, Marston & Wakelin forwarded to the insur- 
ance company their assignment of the policy, together with a draft of 
$1,112.67 in payment of the insurance company’s loan to Coleman. They 
received from the company the original loan certificate and policy, thus 
acquiring and succeeding to all the company’s rights under its pledge 
from Coleman. April 28, 1914, Marston, seeing that the cash surrender 
value of the policy in question was being eaten up by the interest upon 
the two loans, applied to the insurance company for a surrender value 
receipt. April 30, 1914, having received from the company the papers 
necessary in order to obtain a surrender, Mr. Marston wrote to the in- 
sured, notifying him that unless he received some word at once he 
would be compelled to surrender the policy in part payment of the lean. 
Coleman paid no attention to this notice. On May 6 the policy and sur- 
render receipt were forwarded to the company; and on May 8 a draft for 
$1,209.84 was sent to them in payment of the cash surrender value of the 
policy and the reversionary additions thereto. This was $17.89 less than 
the amount due them from Coleman. In subsequent correspondence with 
the insurance company, Coleman contended that the amount paid to the 
assignees was less than the cash surrender value. He made no claim 
therein that the policy had been surrendered on the wrong date or that 
May 1 was not the proper date for the computation of the cash sur- 
render value. The insured died January 14, 1915. The plaintiff, as ex- 


























Life.} Coleman v. New England Mut. Life Ins. Co. 215 


ecutrix of his will, seeks in this suit to recover the full value of the 
paid-up policy at the time of his death ($2,303) less the indebtedness due 
to the defendants, claiming that under the terms of the policy and the 
assignment Marston & Wakelin had no authority to surrender the policy 
when they did. At the trial she conceded that it made no difference 
whether the policy was surrendered on May 1 or May 8, but claimed that 
April 17, the date appearing on the face of the policy, was the only date 
on which -it could be surrendered. 

[1] The assignment gave to Marston & Wakelin the right to sur- 
render the policy “at any anniversary of issue,’ and to receive the cash 
surrender value thereof. Ordinar‘ly by the “issue” of an insurance pol- 
icy is meant its delivery and acceptance whereby it comes into full effect 
and operation as a binding mutual obligation. Homestead Ins. Co. v. 
Ison, 110 Va. 18, 23, 65 S. E. 463; Logsdon v. Supreme Lodge, etc., 34 
Wash. 666, 76 Pac. 292, sometimes it is used in the sense of the prepara- 
tion and signing of the instrument by the officers, as distinguished from 
its delivery to the insured. See Dargan v. Equitable Life Ins. Co. 71 S. 
C. 356, 361, 51 S. E. 125; Life Ins. Co. v. Coalson, 22 Tex. Civ. App. 6, 
73, 54 S. W. 38& Stringham v. Mutual Ins. Co., 44 Or. 447. 75 Pac. 
822. In. the assignment under consideration. while the parties are 
at issue as to the meaning of the word as used by them, they reject both 
these interpretations, as not being in accord with their intention. It is in- 
sisted on the part of the plaintiff that by “anniversary of issue” was 
meant the anniversary of the date of the policy. The defendants, on the 
other hand, contend that the date contemplated is May Ist, which was the 
time fixed for the annual premium payment, and the date as of which the 
policy became a paid-up one. We can determine the meaning which the 
parties put upon this doubtful language only by applying it in the light of 
the circumstances in which the assignment was executed and the facts 
to which it related. 


The parties did not formulate this particular contract, but used one 
of the general forms furnished by the insurance company for use when 
polices were to be assigned as collateral security. The words in question 
“at any anniversary of issue” were part of the printed blank. The lan- 
guage was chosen by the company for the general use by its policy holders, 
and presumably with a view to uniformity and convenience in dealing 
with cash surrender values. If it were deemed desirable to select the date 
of the policy as determining the time a policy might be surrendered for 
its cash value or paid-up insurance presumably “date” and not “issue” 
would have been inserted in the assignment blank. Further, the date 
was not of vital importance. In accordance with the terms of the appli- 
cation there would be no contract of insurance until the premium was 
paid and the policy delivered. For many and various reasons this was 
likely to be subsequent to the date when the policy is sent out from the 
home office. So. too, date of delivery, uncertain and unrecorded, proba- 
bly would not be selected as the time fixing the rights of the policy 
holder on surrender of his policy. The important date is that when the 
annual premium was payable, as of which the value of a paid-up policy 
was computed. 

The parties here were dealing with a paid-up policy, whose value was 
computed as of May 1, 1911. The “anniversary of issue” referred to in 
their assignment was material only with reference to the surrender of 
that policy before maturity, and receiving the value thereof. On the or- 
ginal policy that value, computed in accordance with the provisions of the 
statute, was fixed as of May Ist; and a schedule of the cash surrender 
value as of that date each year until maturity was set forth in the policy. 
The annual premium was payable on May 1; and its payment carried the 
policy to May lst of the ensuing year, regardless of when it was signed 
or delivered. It necessarily followed that all mathematical and actuarial 
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calculations had to be made as of that date in each year, by the insurance 
department of the commonwealth and by the insurance company. The 
net values computed were those at the end of the year, calculated as of 
the said premium date. As found by the trial judge: 


“The policy in question was valued by annual periods in accordance 
with mortality tables contemplating a year’s insurance, the date taken 
was the date between which the insurance is in force, namely from the 
time when the first premuim was paid up to the time when the policy 
would run out by reason of the expiration of one year—in this case the 
date taken was the Ist of May.” And “whether the contract between the 
parties subsequent to May 1, 1911, be called a new ‘statutory policy’ or a 
modification of the original policy, the insurance covered by it started to 
cover the risk in the new amount of $2,303 on the Ist day of May, and 
this was the only date of any matematical or acturial significance in 
connection with this policy at any time.” 

These facts must have been known to Marston & Wakelin, who were 
general agents of said insurance company in Philadelphia, and the intest- 
ate had earl‘er experience in adopting the same form of assignment. 

[2] It is not clear what the parties meant by the language in question. 
But in view of what they were attempting to do, and the attendant cir- 
cumstances, we cannot say that the trial judge was plainly wrong in find- 
ing that May lst was “the anniversary of issue’ referred to in the assign- 
ment,” and that “the policy was properly surrendered.” See McDougald 
v. New York Life Ins. Co., 146 Fed. 674, 77 C. C. A. 100; Wilkie v. In- 
surance Co., 146 N. C. 513, 60 S. E. 427. 

Decree affirmed. 


PENN MUT. LIFE INS. CO. v. HUNT et al. 
(Supreme Judical Court of Massachusetts. Suffolk. Jan. 7, 1921.) 
129 Northeastern Reporter, 391. 


2. INSURANCE—WHERE INSURER ACTED ON ASSIGNMENT 
OF POLICY, IT IS IMMATERIAL WHETHER IT COULD 
HAVE REFUSED TO RECOGNIZE IT. 

Where a Ife insurer received a written assignment of policy after 
the death of insured, and recognized and acted upon it, on bill of inter- 
pleader by the insurer to determine as between two claimants the right 
to the proceeds of the policy it is unnecesary to determine whether the in- 
surer could have lawfully refused to recognize the validity of the assign- 
ment on the ground it was not attached to the policy and copy thereof 
not furnished the insurer. 


(For other cases, see Insurance. Dec. Dig. § 209.) 


Case Reserved from Supreme Judical Court, Suffolk County. 

Bill of interpleader by the Pennsylvania Mutual Life Insurance Com- 
pany against Atherton N. Hunt and others, administrators. On reservation 
by a single justice of the Supreme Judical Court for the determination 
of the full court. Decree in accordance with the opinion. 


R. J. Cram, of Boston, for respondents Hunt and Gibbs, adm’rs. 


J. Weston Allen and H. W. Packer, both of Boston. for respondent 
Allen, trustee in bankrupcty. 
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Pierce, J. This case is a bill of interpleader brought in the Sup- 
reme Judical Court to determine as between two claimants the right to 
the proceeds of an insurance policy paid into court by the complaintant. 

At a hearing before a single justice of this court the cause was re- 
served by him upon the pleadings and agreed statement of facts for the 
consideration and determination of the full court. October 9, 1900, the 
complainant, a Pennsylvania corporation, issued its twenty-year payment 
life-insurance policy, in the amount of $5,000, to George E. Williams pay- 
able. to his executors, administrators or assigns, upon receipt of satis- 
factory proof of the death of the insured during the continuance in force 
of said policy. December 4, 1909 George E. Williams borrowed $1,000 
from John K. Norwood and gave him his promissory note of the same 
date for that amount and under the same date in consideration of the 
loan duly executed and delivered to John K. Norwood under seal and as- 
signment of the policy dated October 9, 1900, and of all his right, title 
and interest in and to said policy as collateral security for the said note. 


The instrument of assignment also granted Norwood a power of at- 
torney to act for Williams “irrevocably” in collecting the policy, and fur- 
ther provided that “in case of death any balance over $1,000 loan and in- 
terest to be paid to my wife, Sadie E. Williams.” 


This assignment was duly filed with the complainant on or about 
August 7, 1913, after the death of George E. Williams.” 


At the time of the execution of the assignment and always thereafter 
until his death George E. Williams was insolvent. 


From December 4, 1909, to July 28, 1913, George E. Williams paid 
the premiums on the policy, in all $525. 


George E. Williams died July 28, 1913, and the respondents Atherton 
N. Hunt and Emery B. Gibbs were duly appointed administrators with 
the will annexed on October 15, 1913. The respondent J. Weston Allen 
was duly appointed trustee of the estate and effects of Sadie E. Williams, 
wife of George E. Williams, in bankruptcy on December 19, 1913. 

At the death of George E. Williams the policy was in full force, 
and due notice and satisfactory proof of the death of the insured was 
duly filed. 

John K. Norwood died February 24, 1914, and Kendall S. Norwood, 
administrator of his estate, continued to hold the policy under the as- 
signment until it was surrendered by him to the complainant, so that 
the proceeds might be paid into court May 12, 1914, the administrators 
of the estate of George E. Williams duly represented in the probate court 
that the estate was insolvent. May 20, 1914, that court appointed com- 


missioners in insolvency and it appears from their report that the estate 
is now insolvent. 


The fundamental question is whether John K. Norwood held the 
policy of insurance in trust to apply on the death of George E. Williams 
the collected proceeds to the payment of the note and the balance to 
Sadie E. Williams, wife of the insured.The subsidiary question is whether 
the administrators of the estate of George E. Williams or the trustee in 
bankruptcy of Sadie E. Wiliams is entitled to the fund in controversy, 
$3,706.45. 

“ As we understand, the claimants agree that the contracts and the 
assignments are to be construed and the rights ascertained by the laws 
of Massachusetts. Wilde v. Wilde, 209 Mass. 205, 95 N. E. 295. Their 
difference as to their respective legal rights to the fund has its conception 
in the contention of the administrators that it is the common Jaw of Mass- 
achusetts that determines the rights of the parties and that under that 
law an insurance taken out on the husband’s name and payable to his es- 
tate cannot be assigned by the husband, when insolvent, to his wife so 
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that it cannot be reached by his creditors after his death. On the other 
hand it is the contention of the trustee that the rights are to be deter- 
mined by the St. 1907, c. 576, § 73, which reads: 


“Every policy of life insurance made payable to or for the benefit of 
a married woman, or after its issue assigned, transferred or in any way 
made payable to a married woman, or to any person in trust for her or 
for her benefit, whether procurred by herself, her husband, or by, any 
other person, and whether the assignment or transfer is made by her hus- 
band or by any other person, shall inure to her separate use and benefit, 
and to that of her children, subject to the provisions of this section re- 
lative to premiums paid in fraud of creditors.” 


{1] It is unnecessary to consider what is the common law of Mass- 
achusetts and the presumed common law of the state of Pennsylvania re- 
lative to the rights of wife and creditors of an insolvent debtor because 
in this regard the statutes of this commonwealth have superseded the 
rules of the common law wherever they are not declaratory of it. In this 
connection see Central Bank of Washington v. Hume, 128 U. S. 195, 9 
Sup. Ct. 41, 32 L. Ed. 370; Bailey v. Wood, 202 Mass. 549, 551, 552, 89 


N. E. 147; 25 L. R. A. (N. S.) 722; Bailey v. Wood, 202 Mass. 562, 569. 
89 N. E. 149. 


[2] It is also unnecessary to determine whether.the insurance com- 
pany could have lawfully refused to recognize the validity of the assign- 
ment to Norwood on the ground that the written assignment was not at- 
tached to the policy and a copy thereof was not furnished the company 
because the company received the assignment after the death of the in- 
sured. recognized it and acted upon it. Mutual Benefit Life Ins. Co. v. 
Sweet, 222 Fed. 200, 137 C. C. A. 640, Ann. Cas. 1917B, 298: Speneer v. 
a 150 N. Y. 269, 44 N. E. 942, 34 L. R. A. 175, 55 Am. St. Rep. 
675. 


[3, 4] In York v. Flaherty, 210 Mass. 42. 96 N. E. 55, it was said: 


“The validity of a policy of life insurance made payable to the wife 
or child of the insured does not depend upon their consent to the provision 
when originally made.” 


We think the same rule obtains where a policy of life insurance is 
transferred in trust for the benefit of the wife. We think the intent of 
George E. Williams to create a trust in favor of his wife and of Norwood 
to become trustee for the wife is unmistakable. See Sell v. Steller, 53 
N. J. Eq. 397, 32 Atl. 211. 


It may be that that trust could have been determined by George E. 
Williams at any time before his wife had notice of it by the payment of 
the note. Of this we express no opinion. But the fact is the note was 
not paid by George E. Williams in his lifetime nor was it paid by his 
administrators after his death save by the order of the court out of the 
insurance fund itself. 

It results that the trustee in bankruptcy is entitled to the fund less 
$405, and interest thereon, in all $629.02, being four-fifths of the total 
sum with interest thereon paid by George E. Williams after the assign- 
ment and the total premiums which were paid in fraud of creditors. 
Decree accordingly. 





Bland et al. v. Bland et al. 


BLAND ert aL. v. BLAND et aL. (No. 26.) 
(Supreme. Court of Michigan. Dec. 21, 1920.) 
180 Northwestern Reporter, 445. 


2. INSURANCE—EVIDENCE HELD TO SHOW ANTENUPTIAL 
AGREEMENT TO TRANSFER INSURANCE POLICIES TO 
WIFE AND KNOWLEDGE OF PARENTS THEREOF. 


In suit by a widow against her deceased husband’s parents and his 
life insurer for specific performance of an antenuptial agreement to make 
her the beneficiary in life policies in place of the parents, evidence held 
to show that before marriage plaintiff’s husband agreed to make the 
transfer of his insurance policies to her if she would marry him, and 
that his father and mother both knew of his agreement so to do, and 
acquiesced in it. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


4. INSURANCE—PARENTS WITHOUT VESTED INTEREST IN 
LIFE POLICIES OF WHICH HUSBAND HAD AGREED TO 
MAKE WIFE BENEFICIARY. 


In suit by a wife against her parents-in-law and her deceased hus- 
band’s life insurer for specific performance of the husband’s antenuptial 
agreement to make her beneficiary in life policies then naming the parents 
as beneficiaries, held that defendant parents had no vested interest in the 
policies; any premiums advanced by the father having been purely vol- 
untary. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


Appeal from Circuit Court, Wayne County, in Chancery. Burton L. 
Hart, Judge. 

Suit by Gladys Bland, individually and as special administratrix of 
the estate of Edward G. Bland, deceased, against Joseph Bland, Louise 
Bland, and the Mutual Benefit Life Insurance Company, of Newark, N. 
J. From decree dismissing the bill, plaintiff appeal. Decree vacated, 
and decree entered in accordance with the opinion. 


Argued before Moore, C. J., and Steere, Brooke, Fellows, Stone, 
Clark, Bird, and Sharpe, JJ. 


Thomas A. Conlon, of Detroit, for appellants. 
Lodge & Brown, of Detroit, for appellees. 
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BRANN v. MISSOURI STATE LIFE INS. CO. (No. 17075.) 
(St. Louis Court of Appeals. Missouri. Dec. 7, 1920.) 
226 Southwestern Reporter, 48. 


3. INSURANCE — BENEFICIARY SUING TO CANCEL LOAN 
AGREEMENT FOR INSURED’S INSANITY HAD BURDEN 
OF PROVING INSANITY. 


In beneficiary’s action against insurer to cancel a loan agreement on 
the ground that insured was insane at the time it was entered into, the 
burden of proving insanity was on the beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


4. INSURANCE—EVIDENCE HELD INSUFFICIENT TO PROVE 
THAT ASSURED WAS INSANE AT TIME OF MAKING 
LOAN AGREEMENT. 


In beneficiary’s action against insurer to cancel loan agreement on 
the ground that assured was insane at the time it was entered into, evi- 
dence held insufficient to prove the insanity. 


(For other cases, see Insurance, Dec. Dig. § 179[%4].) 


5. INSURANCE—LOAN HELD CHARGEABLE AGAINST POLICY 
IN COMPUTING NET VALUE TO DETERMINE SUM AVAIL- 
ABLE TO PURCHASE EXTENDED INSURANCE. 


Where insured was sane at the time of making one loan agreement, 
and by such agreement exhausted the reserve on the policy, so that there 
was nothing wherewith to purchase extended insurance, and where such 
loan had not been paid, except by virtue of a subsequent loan, the amount 
of prior loan and interest was chargeable against the policy in computing 
its net value for the purpose of determining whether there was any sum 
with which to purchase extended insurance on default of payment of pre- 
mium, under Rev. St. 1909, § 6946, even if insured was insane when mak- 
ing subsequent loan. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 


6. INSURANCE—BENEFICIARY CLAIMING EXTENDED INSUR- 
ANCE, NOTWITHSTANDING DEFAULT HAS BURDEN OF 
PROOF. 


Under Rev. St. 1909, § 6946, where there has been a default in the 
payment of premium, beneficiary claiming that policy has been kept in 
force by extended insurance has burden of proving such fact. 


(For other cases, see Insurance, Dec. Dig. § 646[4].) 


Appeal from St. Louis Circuit Court; Charles B. Davis, Judge. 
“Not to be officially published.” 


Action by Mary I. Brann against the Missouri State Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. Affirmed. 


Joseph Reilly, of St. Louis, for appellant. 
Jourdan, Rassieur & Pierce, of St. Louis, for respondent. 
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CORBIN v. MYSTIC WORKERS OF THE WORLD. (No. 16167.) 
(St. Louis Court of Appeals. Missouri. Nov. 3, 1920.) 
226 Southwestern Reporter, 64. 


1. INSURANCE — LIFE POLICIES PROVIDING FOR FORFEI- 
TURES CONSTRUED AGAINST INSURER. 


_ Contracts of life insurance providing for forfeitures are construed 
strictly against the insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—AMBIGUITY IN POLICY WILL BE RESOLVED 
IN FAVOR OF INSURED. 


Where ambiguity or doubt lurks in the provisions of a contract of 
life insurance, it will be resolved in favor of the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—PROOF HELD TO MAKE PRIMA FACIE CASE 
FOR BENEFICIARY AS AGAINST DEFENSE OF PROHIBIT- 
ED OCCUPATION. 


By introducing insured’s benefit certificate, with proof of payment 
of all assessments and dues, and proof of death, plaintiff beneficiary made 
a prima facie case against defendant fraternal order, and the burden 
was on the order to establish its affirmative defense that insured at the 
time of his death was engaged in a prohibited occupation whereby the 
certificate became void. 


(For other cases, see Insurance, Dec. Dig. §§ 817[2],819[1].) 


4, INSURANCE — THAT CERTIFICATE HOLDER BECAME 
BRAKEMAN HELD NOT TO REQUIRE DIRECTION OF VER- 
DICT FOR DEFENDANT, URGING DEFENSE OF PROHIBIT- 
ED OCCUPATION. 

Where the beneficiary certificate sued on included switchmen among 
the list of those prohibited from becoming benefit members, proof that 
the deceased became a railroad brakeman after his admission to defend- 
ant fraternal order did not conclusively establish the defense of his engage- 
ment in the prohibited occupation of switchman to render his certificate 
null and void, and to warrant the trial court in directing verdict for de- 
fendant order on its demurrer to plaintiff beneficiary's evidence. 


(For other cases, see Insurance, Dec. Dig. § 825[2].) 


5. INSURANCE — INSTRUCTION NOT ERRONEOUS THOUGH 
NOT REQUIRING JURY TO FIND DECEASED COMPLIED 
WITH CONSTITUTION AND BY-LAWS. 


In an action on a benefit certificate, instruction given for plaintiff 
beneficiary, requiring the jury to find that deceased member in defend- 
ant order “in all respects complied with the terms and conditions of said 
policy.” without in terms requiring the jury to find that deceased com- 
plied with all of the terms and conditions of the constitution and by- 
laws of defendant order, was not reversible error. 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 


Appeal from Cape Girardeau Court of Common Pleas; John A. 
Snider, Judge. 
“Not to be officially published.” 
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Action by Aria M. Corbin against the Mystic Workers of the World. 
From judgment for plaintiff, defendant appeals. Affirmed. 


J. L. Fort, of Dexter, for appellant. 
Wammack & Welborn, of Bloomfield, for respondent. 


SHARBER v. NATIONAL LIFE & ACCIDENT INS. CO. OF 
NASHVILLE, TENN. (No. 15900.) 


(St. Louis Court of Appeals. Missouri. Dec. 7, 1920.) 
226 Southwestern Reporter. 267. 


3. INSURANCE — EVIDENCE HELD TO PROVE INSURED’S 

DEATH FROM VENEREAL DISEASE. 

In action on policies providing against liability if insured died from 
venereal disease, evidence held to sustain finding that death resulted from 
syphilis. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from St. Louis Circuit Court; Rhodes E. Cave, Judge. 

“Not to be officially published.” 

Action by Lulu Sharber against the National Life & Accident Insur- 
ance Company of Nashville, Tenn. Judgment for defendant, and plain- 
tiff appeals. Affirmed. 


Crittenden Clark, of St. Louis, for appellant. 
B. E. Hamilton, of St. Louis. for respondent. 


MEYER vy. SUPREME LODGE, K. P. (No. 20849.) 
(Supreme Court of Nebraska. Dec. 4, 1920.) 
180 Northwestern Reporter, 579. 


(Syllabus by the Court.) 

1, INSURANCE — FRATERNAL ORDER HELD NOT TO HAVE 
REPRESENTATIVE GOVERNING BODY, AND NOT EN- 
TITLED TO ENFORCE INCREASED RATES; “REPRESENT- 
ATIVE FORM OF GOVERNMENT.” 


“Where, under the provisions of the constitution and by-laws of a 
fraternal beneficiary association, the delegates to the governing body 
thereof, regularly elected by the members of said association, cannot of 
themselves, and without the participation of members of committees ap- 
pointed from members outside of such delegates, legally and of right 
adopt, alter, or amend the edicts and laws of such association and abso- 
lutely control the government of the same, such governing body is not 
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a representative body, and an association so constituted and governed 
cannot be said to have a represnentative form of government.” Briggs 
v. Royal Highlanders, 84 Neb. 834, 122 N. W. 69. 

(For other cases, see Insurance, Dec. Dig. § 693.) 


(For other definitions, see Words and Phrases, Second Series, Rep- 
resentative Government.) 


(Additional Syllabus by Editorial Staff.) 
2. INSURANCE — RIGHT OF FRATERNAL ASSOCIATION TO 


ENFORCE INCREASED RATES NOT A FEDERAL QUES- 
TION. 


The right of a fraternal insurance society to enforce increased rates 
in Nebraska does not involve a federal question, though it was imcorpor- 
ated by an act authorizing amendments of the constitut’on of the order 
(28 U. S. Stats. c. 119, § 4) where the act provides that the amendments 
shall not conflict with federal or state laws. 


(For other cases, see Insurance, Dec. Dig. § 17.) 
Letton, J., dissenting. 


Appeal from District Court, Otoe County; Begley, Judge. 


On application for rehearing. Former decision adhered to, and 
application denied. 


For former opinion, see 104 Neb. —, 177 N. W. 828. 


Livingston & Heinke, of Nebraska City, for appellant. 
W. J. Connell, of Omaha, for appellee. 


CARROLL v. NEW YORK LIFE INS. CO. 


(Supreme Court of Narth Dakota. Nov. 13, 1920. Rehearing Denied 
Dec. 14, 1920.) 


180 Northwestern Reporter, 523. 


(Syllabus by the Court.) 


1. INSURANCE—FORFEITURE OF POLICY FOR NONPAYMENT 
OF PREMIUMS HELD WAIVED BY INSURER. 


Where a policy of life insurance provides for payment of the annual 
premium in advance, and the first premium was paid, thus operating to 
keep the policy in force for a year, and on the date when the second 
annual premium became due, part of the premium was paid. and a 
promissory note taken for the remainder, executed by the insured and the 
beneficiary, and payable within three months thereafter, said note con- 
taining several stipulations and provisions, among which was one to the 
effect that the note, if not paid when due, would thereafter automatically 
cease to be a claim against the maker, and that all rights, under the pol- 
icy, should be the same as if the cash had not been paid nor the agree- 
ment made; and where more than 30 days after the time when note be- 
came due, the company, by letter to the beneficiary, indicated its willing- 
ness to receive payment, and to take a renewal note for part of one of 
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the notes, it is held, in these and other circumstances, referred to in the 
opinion and for reasons stated therein, the company waived forfeiture 
of the policies. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


2. INSURANCE—REPRESENTATIONS OF AGENT THAT THERE 
WAS NO NEED FOR PAYING PREMIUM HELD WAIVER OF 
FORFEITURE. 

Where an agent of the defendant insurance company, in the cir- 
cumstances, and under the authority from his principal, referred to in the 
opinion, represented to the beneficiary, just before the due date of a pro- 
missory note given on the date the premium became due for adjustment 
of part of the premium, the balance having been paid in cash, that the 
company was making arrangements, or had made arrangements, so that 
the government would take care of these policies, and that the company 
was going to make a record in the war by showing the people that they 
were right, and that they would take care of all premiums of a man in 
the service, the insured being in the military service of the United States, 
and where it appears that the beneficiary relied upon that statement, it is 
held, the defendant waived any right of forfeiture, for the alleged non- 
payment of the balance of the premium, for the premium year referred 
to in the representation. 


(For other cases, see Insurance, Dec. Dig. § 388[2].) 
Christianson, C. J., and Robinson, J., dissenting. 


Appeal from District Court, Ward County; K. E. Leighton, Judge. 

Action by William J. Carroll against the New York Life Insurance 
Company. Judgment for defendant, and plaintiff appeals. Reversed 
and remanded. 


Palda & Aaker, of Minot, for appellant. 
Newton, Dullam & Young, of Bismarck, for respondent. 


GORDER v. LINCOLN NAT. LIFE INS. CO. 
(Supreme Court of North Dakota. Dec. 6, 1920.) 
180 Northwestern Reporter, 514. 


(Syllabus by the Court.) 

INSURANCE — WAR CLAUSE LIMITING LIABILITY APPLIES 
ONLY TO DEATH IN CONSEQUENCE OF MILITARY OR 
NAVAL SERVICE; INSURER HAS BURDEN OF ESTABLISH- 
ING FACTS UPON WHICH LIMITATION OF LIABILITY BY 
WAR CLAUSE DEPENDS: WHETHER INSURED DIED IN 
CONSEQUENCE OF MILITARY SERVICE WITHIN WAR 
CLAUSE HELD A QUESTION OF FACT; STATISTICS 
ALONE WILL NOT SUPPORT A HOLDING THAT INSURED 
DIED IN CONSEQUENCE OF MILITARY SERVICE; BURDEN 
OF SHOWING THAT DEATH OF INSURED RESULTED 
FROM MILITARY SERVICE HELD NOT SUSTAINED. 

Under the war clause in an insurance policy, the insured was required 
to obtain permission from the company to engage in military or naval 
service in time of war and to pay an extra premium. In the event of his 
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failure to do so, it was stipulated that in case of the death of the in- 
sured in consequence of such service, the liability of the company should 
not be greater than the legal reserve on the policy. Without obtaining 
the permit, the insured entered the military service, and died of pneu- 
nee, about seven days after debarkation at Liverpool, England. It 
is held: 

(1) The clause above referred to does not limit the liability of the 
company except where death occurs in consequence of military or naval 
service. 

(2) Where an insurance company relies upon a provision in the 
policy limiting its liability to less than the amount of the insurance, it 
has the burden of establishing the facts upon which the limited liability 
depends. 

(3) Whether or not the death of the insured in a particular case 
was in consequence of the military service within the above war clause 
is a question of fact to be determined upon all of the evidence of the 
circumstances surrounding the insured at the t'me of his death. 

(4) Where a death is occasioned by a disease which was epidemic 
at the time among both the civilian and the military population, the 
court cannot find from statistics alone, which apparently show greater 
mortality in the army as a whole than among the civil population, that 
the insured died in consequence of military service. 

(5) The burden resting upon the defendant to establish that death 
resulted from military service is not sustained, where no evidence is 
introduced showing sanitary conditions in the various camps in which 
the insured was stationed, and upon the army transport upon which he 
sailed, nor in the military unit to which he was attached. 


(For other cases, see Insurance, Dec. Dig. §§§ 515, 646[8], 665[5].) 


Appeal from District Court, Bottineau County; A. G. Burr, Judge. 

Action by Jacob L. Gorder against the Lincoln National Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Pierce, Tenneson & Cupler, of Fargo, for appellant. 
W. H. Adams, of Bottineau, for respondent. 


BrrpzELL, J. This is an action to recover the face amount of a life 
insurance policy. By stipulation it was tried before the district court 
of Bottineau county without a jury, and a judgment was rendered for 
the full amount of the policy, interest, and costs, amounting in all to 
$2,179.67. The policy was issued on March 31, 1917, to Arthur Nor- 
man Gorder, age 22 years. The beneficiary was Jacob L. Gorder, his 
father, the plaintiff in this action. On June 14, 1918, the insured entered 
the military service of the United States under the Selective Service 
Law. He was stationed in various training camps and cantonments 
prior to his embarkation for overseas duty. At the time of embarkation 
he was a member of Battery F, 125th Field Artillery, and sailed with 
this unit on September 24, 1918, on the army transport Saxon. He is re- 
ported to have been transferred on October 7, 1918, to the base hospital 
at the port of debarkation, Liverpool, England, where he died on October 
14, 1918, of pneumonia. 

The defense relied upon by the appellant arises under the provision 
of the policy which was stated under the heading Conditions as to Resi- 
dence, Travel and Occupation. The provision reads as follows: 

“This policy is free from restrictions as to residence, travel and 
occupation after one year from date of issue, except military or naval 
service in time of war, for which permission must be obtained from the 
company and an extra premium, at the established rate, shall be paid. 
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In case of death of the insured in consequence of such service and with- 
out the company’s permit, the liability of the company hereunder shall 
be for an amount not greater than the legal reserve on this policy.” 


The insured had paid the annual premium stipulated in the policy 
of $48.76, but he had not paid the extra premium which would cover 
the risk of military service fixed by the actuaries at $100 per thousand, 
or $200 per annum on this policy. Nor had he obtained permission from 
the company as required by the clause above quoted. The trial court 
found that the death of the insured was not in consequence of his mili- 
tary service. 

It is contended that the insured had subjected himself to greater 
hazard by becoming a member of the military forces and by submitting 
to conditions of life prevailing in military camps and upon transports, 
thereby being subjected to contagious diseases prevalent in armies. It 
is stated that such diseases as typhoid, measles, and influenza are more 
prevalent in the army than in civil life, and that even during times of 
warfare a greater number of soldiers have died from contagious diseases 
than were killed in actual combat. The appellant argues from this that 
a death from one of these diseases while in military service is neces- 
sarily a death resulting from the service just as much as though it had 
resulted from a wound from an enemy bullet. Reading the clause in 
question in the light of such facts, it is contended that it is not ambigu- 
ous, and that its purpose is to stipulate against all increase of risk due 
to military service. 


We cannot adopt this construction of the provison for the reason that 
it is expressly stated therein what the effect of the failure to obtain the 
permit and pay the extra premium shall be. The provision is in two 
parts; one part provides for the payment of an added premium to cover 
all risk incident to military service, and the other stipulates for a limit- 
ed liability where the insured, without contracting for the added risk, 
dies “in consequence of such service.” The limitation is not to pe con- 
strued liberally to reduce liability. There is a vast difference between a 
death in the active military service (Miller v. Illinois Bankers’ Lifie As- 
sociation, 138 Ark. 442, 212 S. W. 310, 7 A. L. R. 378: Reid v. American 
National Assurance Co. (Mo.) 218 S. W. 957: Ruddock v. Detroit Life 
Ins. Co., 209 Mich. 638, 177 N. W. 242) and a death in consequence of 
such service (Malone et al. v. State Life Ins. Co., 202 Mo. App. 499, 213 
S. W. 877: Kelly v. Fid. Mutual Life Ins. Co., 169 Wis. 274, 172 N. W. 
152, 4 A. L. R. 845; Benham v. Am. Central Life Ins. Co. [Ark.] 217 
S. W. 462; Nutt v. Security Life Ins. Co. of America [Ark.] 218 S. W. 
675). A further reason why the limitation should only operate to re- 
duce liability in the instances where the death occurred in consequence 
of military service is that the normal premiums continue to be payable. 
These premiums are presumably calculated on the basis of average mor- 
tality in civil life. To give to this war clause the construction for which 
the appellant contends would be to discriminate in this respect against 
all who entered the military service. It is well known that the ravages 
of influenza pneumonia resulted in many thousands of deaths among 
those in civil life, and to hold that the insurance is not applicable where 
a soldier dies from the same cause would be to exempt for a hazard 
that would have been insured against had the soldier remained in civil 
life. With respect to soldiers, therefore, it would place the insurance 
company upon a better footing than it occupied with respect to civilians 
generally. 

The provision differs materially from the one before this court in 
the case of Myli v. American Life Ins. Co., 175 N. W. 631. in the policy 
there considered it was stipulated: 


“If, within five years from date hereof, the death of the insured 
shall occur while engaged in military or naval service in time of war 
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without previously having obtained from the company a permit there- 
for, the company’s liability shall be limited to the cash premiums paid 
hereon for the three years from date of issuance and thereafter to the 
legal reserve on this policy,” etc. 


Had that provision stood alone, it would have been extremely doubt- 
ful whether the beneficiary could have recovered insurance where the in- 
sured had been inducted into the active military or naval service. 
Malone et al. v. State Life Ins. Co. supra; Miller v. Illinois Bankers’ 
Life Association, supra; Reid v. American National Assur. Co., supra; 
Ruddock v. Detroit Life Ins. Co., supra; Nutt v. Security Life Ins. Co. 
of America, supra. Language could have been employed which would 
have rendered more clear the intention to make the status of the insured 
alone the condition upon which the limited liability would attach. But 
the other provisions of the policy so clearly provided for double in- 
demnity and disability insurance, except for death or injuries resulting 
from military or naval service, that it was plain status alone was not the 
condition of the limited liability. Under the facts in that case it was 
evident that death did not result from the service; also that the insured 
did not die surrounded by any hazards not common to civilians in equal 
degree. So, adopting the most favorable construction contended for by 
the beneficiary (making the character of the service the test), the benefi- 
ciary was clearly entitled to recover. He, of course, would have been 
equally entitled to recover had he contended that it was not shown that 
death in fact resulted from the service. 

In the instant case, death occurred while the insured was in the ac- 
tive military service, and is attributable to a cause which resulted in 
many deaths both in civilian and army life. It has been held that a 
death from such cause cannot be said to have been a death resulting 
from military service. The Supreme Court of Arkansas, in the case of 
Benham v. American Central Life Insurance Co., supra, at page 463 of 
217 S. W., said: 


“In the case at bar the insured died from influenza, and the record 
shows that this disease was prevalent throughout the United States. and 
that soldiers and civilians alike contracted it and died from it. The death 
of the insured, then, was in no sense caused by performing any military 
service, Or in consequence of being engaged in military service.” 

We do not hold that a death from influenza may not, under certain 
circumstances, be shown to have been in consequence of military service 
within a war clause such as the one in question. See 18 Michigan Law 
Review, 686. We are satisfied, however, that the company has not shown 
the death in the instant case to have been in consequence of such serv- 
ice. 

It is elementary that the burden of establishing the facts which re- 
lieve an insurance company from liability for the face of the policy 
rests upon the defendant. 25 Cyc. pp. 925-930: Malone et al. v. State 
Life Ins. Co., supra. It is frequently held under clauses somewhat 
analogous, such as those limiting liability where the death of the insured 
is caused by the use of intoxicating drink or occurs in consequence of 
the violation of the criminal law, that the burden is upon the company to 
establish the fact that the death was the proximate result of the cause, 
and thus to bring the case within the limitation. Cluff v. Mutuat Bene- 
fit Life Insurance Co., 13 Allen (Mass.) 308, and a case arising out of 
the same facts; Bradley v. Mutual Benefit Life Insurance Co., 45 N. Y. 
422, 6 Am. Rep. 115; Mutual Life Insurance Co. v. Stibbe, 46 Md. 302 : 
Kerr v. Minnesota Mutual Benefit Ass'n, 39 Minn. 174, 39 N. W. 312, 
12 Am. St. Rep. 631. See, also, Fellers v. Modern Woodmen of America, 
182 Iowa, 99, 165 N. W. 584. 

We have no evidence bearing upon the sanitary condition of the 
camps in which the insured had been stationed prior to his death, nor 
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with respect to the army transport Saxon, upon which he sailed. Sani- 
tary conditions varied greatly upon different transports. See The Mili- 
tary Surgeon, October, 1919, p. 399. If any presumption would arise 
regarding the sanitary conditions surrounding him prior to embarka- 
tion, it would be that they were good; for it is not to be presumed that 
the War Department would designate for overseas duty units that were in 
poor physical condition, or that were likely to become incapacitated prior 
to participation at the front. Neither is there any evidence of the ex- 
tent of the prevalence of influenza or pneumonia in the unit to which the 
insured was attached. Dr. Alyen, of Fargo, who was in the medical 
corps of the United States army practically throughout the war, and 
who had considerable experience in 1918 at ports of embarkation. debarka- 
tion, and upon transports, having made four trips upon three different 
transports—none, however, upon the transport Saxon—testified by de- 
position. He testified that the ships were crowded; that the men were 
obliged to sleep in quarters with little or no ventilation; that conditions 
were such as to increase the risks of transmission of communicable dis- 
eases to highest point. In stating his opinion as to the cause of the 
spread of the epidemic of influenza-pneumonia among the troops, he 
ascribed it to close contact, constant movement of the troops, age of the 
individual, rapid movement of the troops, climatic conditions, and the 
short period of organization after reaching debarkation camps. In ad- 
dition to this testimony the appellant relies upon statistics showing a 
much higher mortality rate for influenza-pneumonia in the army than is 
show by statistics covering those in civil life. Some statistics offered 
would seem to show that there were about six deaths in the army from 
this cause to one in civil life among a similar number of people, and 
that the disease was much more prevalent in the army: than 1n civil life. 
These statistics are admitted to be very unreliable; for, as is remarked 
in the report of the state board of health for the biennial period ending 
June 30, 1920, “Case reports were most inaccurate and thousands never 
saw: a physician,” whereas, in the army every man was under constant 
observation for pathological symptoms, and no case of disease would be 
likely to be overlooked. Furthermore, the age of susceptibility to the 
particular disease in question is greatest and the mortality highest 
among those of military age, and of these it has been observed that it 
bore heaviest upon the most vigorous. Therapeutics, Preventive Medi- 
cine, Fantus and Evans, vol. VI, 1919, 323: Annual Report of Public 
Health Service (United States Treasury) for 1919, p. 179. The removal 
of so large a number of vigorous persons of this age from civil life 
would naturally have a tendency both to lessen the mortality rate for 
civil life and to accelerate it for military life. There is a woeful lack 
of accurate information concerning the ravages among the civil popu- 
lation of the pandemic of influenza-pneumonia. The United States 
Public Health Service has estimated the number of deaths at 350,000: 
the New York Life Insurance Company has placed the number at 460,000, 
or about 30 per cent. greater: and Maj. Soper of the sanitary corps of 
the United States army, who has given special consideration to the sub- 
ject, says it is doubtful if this larger estimate is great enough. The An- 
nual Report of the Public Health Service (United States Treasury) for 
1919 puts the number at over 500,000 (page 178). 


The outstanding fact in this case is that the hazard to the lives 
of both the military and civil population was increased several fold by 
the prevalence of the pandemiic of influenza-pneumonia. Statistical data 
thus far compiled show wide variation of mortality in different sections 
of the country and in different army camps. Both soldiers and civilians 
suffered from a common disease, whereas the high death rates due ta dis- 
eases in the armies assembled in former wars were occasioned by dis- 
eases more peculiar to military life. Diseases such as typhoid, before 
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the employment of modern preventive methods, would rage in the army 
because of the peculiar facilities for acquiring it, whereas it would con- 
tinue to affect only the average number in civil life. Now it is more 
rare in the army than in civil life, due to efficient preventive measures. 


However the policy in question might be construed in reference to 
diseases that are more peculiarly prevalent in army camps than in civil 
life, so that a death from such a disease might be regarded as a death 
in consequence of such service, we are of the opinion that on the record 
in this case we cannot say that the death of the insured was in con- 
sequence of such service. It is our opinion, further, ‘that under the 
language of the provision in question each individual case is to be de- 
termined upon its own facts. For the foregoing reasons, the judgment 
appealed from is affirmed. 

Nuessle, D. J., and Bronson and Robinson, JJ., concur. 

Grace, J., concurs in the result. 

Christianson, C. J., being disqualified, did not participate: Hon. W. 
L. Nuessle, Judge of the Fourth Judicial District, sitting in his stead. 


FRIEND v. SOUTHERN STATES LIFE INS. CO. (No. 9804.) 


(Supreme Court of Oklahoma. June 29, 1920. Rehearing Denied Dec. 
21, 1920. Petition for Second Rehearing Denied Jan. 5, 1921.) 


194 Pacific Reporter, 204. 


(Syllabus by the Court.) 

1. INSURANCE—LIFE POLICY INDIVISIBLE AND CONTINU- 
OUS CONTRACT FOR LIFE SUBJECT TO DISCONTINU- 
ANCE OR FORFEITURE: EACH PREMIUM IS PART CON- 
SIDERATION OF ENTIRE INSURANCE FOR LIFE. 


A policy of-life insurance without any qualifying provisions ts not 
a contract of insurance for a single year. with a privilege of renewal 
from year to year by paying the annual premiums. It is an 1ndivisible 
and continuous contract of insurance for life, subject, when so stipulated, 
to discontinuance and forfeiture for nonpayment of any installment of 
premium. Such premium installments are not intended as the considera- 
tion for the respective years for which they are paid, but each install- 
ment is part consideration of the entire insurance for life. 


(For other cases, see Insurance, Dec. Dig. § 180, 349[1].) 
2. INSURANCE—POLICY CONSTRUED MOST FAVORABLY TO 
INSURED 
If a policy of insurance is susceptible of two constructions, the one 
is to be adopted which is most favorable to the insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE—CONSTRUCTION OF POLICY MAKING IT EF- 
FECTIVE SHOULD BE ADOPTED. 


If the language used in a policy is ambiguous and susceptible of two 
constructions, one of which will give the policy effect, and the other 
render it void, that construction should be adopted which will make the 
policy effective. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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4. INSURANCE—WHERE TERMS CLEAR AND UNAMBIGUOUS, 
FORCED CONSTRUCTION CANNOT BE ADOPTED TO 
MAKE POLICY EFFECTIVE. 


If the terms of the policy are clear, consistent, and unambiguous, 
no forced or strained construction can be indulged in to give effect to 
the policy. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE — PROVISIONS OF POLICY SHOULD BE CON- 
STRUED TOGETHER TO ATTAIN CONSISTENCY. 


The various provisions of the policy should be considered and con- 
strued together, and a construction placed upon the policy consistent 
with its terms and provisions. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 


7. INSURANCE—DEATH OF INSURED HELD TO OCCUR WITH- 

IN EXTENSION OF POLICY BY LOAN VALUE. 

The policy in the instant case was dated September 7, 1907, and the 
first year’s premium in the sum of $483.90 was paid, and it contained a 
provision that the policy had a loan value of $320 at the end of the first 
year, and contained an automatic nonforfeiture clause which provided 
in substance that, if any premium should not be paid when due, the pre 
mium should be charged against the policy as a loan, and, if the loan 
value of the policy was not sufficient to pay the total premium due, it 
should be applied on. payment of the premium and extend the policy a 
shorter period of time. On September 7, 1908, the second premium was 
due and unpaid, and the policy on said date had a loan value of $320. 
It then became the duty of the company under the automatic nonfor- 
feiture clause to apply the $320 to the payment of the premium, which 
would extend the policy with a paid-up premium for approximately nine 
months, and, deceased having died on the Ist day of March, 1908, and 
within the time that the $320 would fully pay up and extend the policy, 
held, the policy was in full force and effect at the death of the insured, 
and the beneficiary thereof is entitled to recover the amount of said pol- 
icy, less the amount chargeable against the policy as a loan. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 


Higgins and Bailey, JJ., dissenting. 


Appeal from District Court, Oklahoma County; Geo. W. Clark, 
Judge. 

Action by Julia A. Friend, Charles W. Friend, administrator sub- 
stituted, against the Southern’ States Life Insurance Company. Judgment 
for defendant, and plaintiff appeals. Reversed and remanded, with in- 
structions. 


J. H. Everest, of Oklahoma City, and R. M. Campbell, of Chicago, 
Ill., for plaintiff in error. 


A. J. Orme, of Atlanta, Ga., and Wilson, Tomerlin & Threlkeld, ot 
Oklahoma City, for defendant in error. 





Life.] American Nat. Ins, Co. v. Turner. 


AMERICAN NAT. INS. CO. v. TURNER. (No. 6241.) 


(Court of Civil Appeals of Texas. Austin. Nov. 3, 1920. Rehearing 
Denied Dec. 22, 1920.) 


226 Southwestern Reporter, 487. 


2. INSURANCE — INSURER NOT LIABLE FOR ATTORNEY’S 
FEES WHERE BENEFICIARY RECOVERS LESS THAN 
FACE OF POLICY. 

Where the beneficiary under a life insurance policy makes demand 
on the insurer for the face amount of the policy, which is larger than 
the amount due, and recovers a less amount by suit, the insurance com- 
pany is not liable to her for attorney’s fees under Rev. St. 1911, art. 


4746 


(For other cases, see Insurance, Dec. Dig. § 675.) 


3. INSURANCE—ACCEPTANCE OF PREMIUMS HELD NOT TO 
ESTOP INSURER TO DENY LIABILITY FOR FACE OF 
POLICY ON LIFE OF SON IN MILITARY SERVICE. 


Under policy on the life of her son in the army taken out by his 
mother, which stipulated that, if permit for military service was not 
obtained and additional premium paid, the company’s liability would be 
restricted to the net reserve on the policy. the insurer had no right to de- 
clare it forfeited for failure to obtain the permit, and the mother. the 
beneficiary, had the right to continue payment of the premiums stip- 
ulated. and to preserve the life of the policy, subject to such restriction, 
and acceptance of the premiums by the insurer did not estop it to deny 
liability for the face of the policy. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


4, INSURANCE — PROVISIONS RESTRICTING LIABILITY IN 
CASE OF MILITARY SERVICE INEFFECTUAL EXCEPT IN 
CASE OF DEATH THROUGH SUCH SERVICE. 

Policy stipulating that, if permit for service in the army by insured 
after war began was not obtained and an additional premium paid, the 
insurer’s liability would be restricted to the net reserve on the policy, 
rendered the insurer liable for its face amount, if insured died from 
any cause other than the fact of service in actual war. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from McLennan County Court; Jas. P. Alexander, Judge. 

Suit by Mary E. Turner against the American National Insurance 
Company. From judgment for plaintiff, defendant appeals. Affirmed 
in part, and in part reversed and rendered. 


Herbert Scharff, T. J. Conway, and Williams & Williams, all ot 
Waco, and C. W. Nugent, of Galveston, for appellant. 
G. W. Barcus and Alva Bryan, both of Waco, for appellee. 
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PHILLIPS er av. v. PHILLIPS er at. (No. 6478.) 
(Court of Civil Appeals of Texas. San Antonio. Dec. 22, 1920.) 
226 Southwestern Reporter, 477. 


1, INSURANCE—BENEFICIARY DESIGNATED AS WIFE, BUT 
NOT SO IN FACT, HAS NO INTEREST UNDER MUTUAL 
BENEFIT CERTIFICATE. 

Where a mutual benefit insurance certificate designates the beneficiary 
as insured’s wife, but she is not so in fact, she has no interest in the pro- 
ceeds of the certificate. 


(For other cases; see Insurance, Dec. Dig. § 777.) 


2. INSURANCE — HOLDER OF POLICY IN LIFE INSURANCE 
COMPANY OR ASSOCIATION MAY ASSIGN OR: BORROW 
MONEY ON IT OR GIVE IT AWAY BY PAROL. 

One holding a policy in a life insurance company or association, in 
the absence of any by-law or rule to prohibit, may assign or borrow 
money on it, or make it payable to his estate, or he may give it away by 
parol. 

(For other cases, see Insurance, Dec. Dig. § 203.) 


3. INSURANCE—PAROL ASSIGNMENT INVALID. 

Since the only interest a member in a mutual benefit insurance as- 
sociation has in the certificate is to designate in writing under the rules 
of the association which one of the class of persons named in the by-laws 
or recognized by statutory law is eligible to take, he cannot by parol 
assignment invest another than the named beneficiary with an interest in 
the proceeds of the certificate. 


(For other cases. see Insurance, Dec. Dig. § 784[1].) 


4. INSURANCE — STATE LAWS CONTROL AS TO RIGHT TO 
PROCEEDINGS OF MUTUAL BENEFIT INSURANCE CER- 
TIFICATES. 


In a controversy to determine the right to the proceeds of a mutual 
insurance certificate, the laws of the state control, especially where the 
association was engaged in business in the state with its members. 

(For other cases, see Insurance, Dec. Dig. § 770.) 


5. INSURANCE — RULES AS TO INSERTION OF NAMES OF 
BENEFICIARIES UNDER MUTUAL BENEFIT INSURANCE 
CERTIFICATES MUST BE STRICTLY FOLLOWED. 

In determining the right to proceeds of a mutual benefit insurance 
certificate, the rules prescribing the manner in which the names of the 
beneficiaries are to be inserted in the certificate must be strictly followed. 


(For other cases, see Insurance, Dec. Dig. § 773.) 


7. INSURANCE—CHILDREN OF INSURED HELD ENTITLED TO 
TAKE UNDER MUTUAL BENEFIT POLICY IN CASE OF IN- 
VALID DESIGNATION OF BENEFICIARY IN. PREFERENCE 
TO MOTHER CLAIMING UNDER PAROL GIFT. 

In an interpleader to determine the right to proceeds of a mutual 
benefit insurance certificate, where it appeared that the original benefi- 
ciary, who was designated as insured’s wife, was not entitled to take 
because she had another husband living, insured’s children held entitled 
to the proceeds under the laws of the association, as well as unaer the 
laws of the state as against a claim by insured’s mother that an oral gift 
of half the proceeds had been made to her. 


(For other cases, see Insurance, Dec. Dig. § 777.) 
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Appeal from District Court, Bexar County: J. T. Sluder, Judge. 

Suit by the Mutual Benefit Department of the Order of Railway 
Conductors of America to interplead C. S. Phillips and others and 
Vivian Phillips and others, to determine the ownership of an insurance 
certificate issued to Charles M. Phillips. Judgment in favor of Vivian 
Phillips and others, and C. S. Phillips and others appeal. Affirmed. 


M. S. Hallam, of San Antonio, for appellants. 
J. D. Childs, of San Antonio, and S. L. Staples, of Smithville, for 
appellees. 


VILDA v. HEAD CAMP PACIFIC JURISDICITON, W. O. W., Er. at. 
(No. 16041.) 


(Supreme Court of Washington. Dec. 14, 1920.) 
194 Pacific Reporter, 395. 


1, INSURANCE — BENEFICIARY HELD NOT EFFECTUALLY 
CHANGED. 


Where by-laws of fraternal benefit association required delivery of 
certificate with written instructions and payment of fee to officers of the 
organization and issuance to member of new certificate on change of 
beneficiary, a member could not effectuate a change in beneficiary merely 
by orally directing persons other than such officers to have change of the 
beneficiary made, without an effort to comply with the requirements of 
the by-laws. 


(For other cases, see Insurance, Dec. Dig. § 784[1].) 


2. INSURANCE—IMPROPER DESIGNATION OF BENEFICIARY 
BECAME EFFECTUAL WITHOUT NEW CERTIFICATE ON 
AMENDMENT OF BY-LAWS. 

Where person named as beneficiary did not at time of issuance of 
certificate belong to one of the classes from which beneficlary could be 
chosen, but where by-laws were subsequently amended so as to include 
the class to which she belonged, she was the legally designated bene- 
ficiary, on the member’s death, though a new certificate was not issued 
after such amendment. 


(For other cases, see Insurance, Dec. Dig. § 777.) 


Department 1. 
Appeal from Superior Court, King County; Calvin S. Hall. Judge. 


Action by Grace V. Vilda against the Head Camp Pacific Jurisdic- 
tion, Woodmen of the World, in which Mary E. Weddel intervened. 
Judgment for intervener. and plaintiff appeals. Affirmed. 


Longfellow & Fitzpatrick, of Seattle. for appellant. 


Revelle & Revelle, of Seattle (Lucas C. Kells, of Seattle, of counsel), 
for respondent Weddel. 


H. S. Elliott, of Seattle, for respondent Woodmen of the World. 
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FIRE, TORNADO, ETc. 


MERIDIAN MUT. FIRE INS. CO. v. DEFFENDOLL. (No. 10627.) 
(Appellate Court of Indiana, Division No. 2. Dec. 22, 1920.) 
129 Northeastern Reporter, 253. 


2. INSURANCE — INSURER’S AGENT AUTHORIZED TO COL- 
LECT PREMIUM AND WAIVE REQUIREMENT OF PAY- 
MENT AT HOME OFFICE BEFORE LOSS. 


An insurance company’s agent with the fire insurance policy in his 
hands for delivery to insured was fully authorized by law to receive the 
premium, thereby waiving any provision of the policy to the contrary, 
as that all payments for premiums and assessments must be paid to and 
received by the company at its home office prior to loss before the com- 
pany is liable for loss. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


3. INSURANCE — PAYMENT TO AGENT HELD COMPLIANCE 
WITH STATUTE REQUIRING COLLECTION ON APPLICA- 
TION. 


Burns’ Ann. St. Supp. 1918. § 4789i. subd. 3, providing that premium 
upon each application shall be collected in cash, is satisfied by payment 
to the company’s agent delivering the policy at such time. 


(For other cases, see Insurance, Dec. Dig. § 137[3].) 


Appeal from Circuit Court, Gibson County; S. L. Vandeveer, Judge. 

Action by George W. Deffendoll against the Meridian Mutual Fire 
Insurance Company. Judgment for plaintiff, motion for new trial over- 
ruled, and the defendant appeals. Affirmed. , 


Manifold & O’Harra, of Indianapolis, Harvey Harmon, of Princeton, 
and W. D. Curll, of Petersburg, for appellant. 
Harry W. Carpenter and Frank Ely, both of Petersburg, for appellee. 


NicHots, J. This was an action by appellee to recover on a policy 
of insurance issued by appellant on a stock of merchandise owned by 
appellee, and which was destroyed by fire. 

It is averred in the first paragraph of the complaint that appellant 
has it principal office in the city of Indianapolis, with agents located in 
divers counties of the state, and on February 2, 1918, had a local agent 
in the town of Petersburg, Ind. By its policy of insurance duly ex- 
ecuted and transmitted by its general agent to its local agent at Peters- 
burg, and by such agent delivered to appellee, appellant insured appellee 
against loss or damage by fire to the amount of $1,000 upon his stock of 
merchandise. The value of the property insured was $3,000. On March 
1, 1918, while the insurance was in full force and effect, the property 
was wholly destroyed by fire. At said time it was owned by appellee 
and was then of the value of $3,000. Notice as required by the policy 
was given by appellee, and thereupon appellant directed one Williams of 
the Western Adjustment & Inspection Company to adjust the loss so 
sustained by appellee, but after such adjustment appellant has refused 
to pay appellee. Appellee has averred that he has fulfilled and perform- 
ed all the conditions to be by him performed under the terms of the pol- 
icy. The facts averred in the second paragraph of complaint are sub 
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stantially the same as the first. To this complaint appellant answered in 
two paragraphs, the first being a denial, and the second averring in sub- 
stance that the policy of insurance sued on was issued pursuant to an 
application made to appellant, which is made a part of such second para- 
graph of answer, and which contains the provision that— 


“No insurance shall be in force until this application 1s approved 
and the policy issued thereon delivered, and the insured has complied 
with all the terms and provisions of the by-laws of the insurance com- 
pany.” 


Such application and’ by-laws are made a part of the policy and 
binding upon appellee. The policy further provides that the tnsured 
agrees to make all payments on account of premiums and assessments 
when so required by the application and by-laws of the company, the 
making of which said payments shall be a condition precedent to any 
liability of appellant to appellee under the policy, and further that all 
such payments must be pa‘d to and received by appellant at its home 
office in Indianapolis before any loss shall have occurred, before appel- 
lant shall be liable for any loss under the policy, and no noticie of de- 
fault or nonpayment is required. The premium and no part thereof due 
and payable from appellee to appellant had been paid at the time of the 
loss complained of, but, on the contrary, the premium for’said policy was 
forwarded to appellant by one Cyrus N. Deffendoll, insurance broker and 
agent of appellee, on March 13, 1918, and 13 days subsequent to the loss 
complained of, which premium was immediately returned to appellee, 
who was at the same time notified of appellant’s refusal to admit liability 
because of the ‘failure of appellee to pay the premium on the policy; 
that appellant never extended credit to appellee for premiums on the pol- 
icy, or authorized or permitted any one so to do, but that at the time 
of forwarding the policy they inclosed a bill for the amount of the 
premium to appellee’s agent, Cyrus M. Deffendoll; that the said Cyrus 
M. Deffendoll was at no time since the loss or was not at any time the 
agent of appellant company, but, on the contrary, was the agent of ap- 
pellee, all of which should have been well known to appellee as provided 
in lines 47 and 48 of appellant’s policy, which reads as follows; 


“In any matter relating to this policy, no person, unless duly author- 
ized in writing, shall be deemed the agent of this company.” 


Appellant never authorized Cryus M. Deffendoll in writing nor in 
any other way to become the agent of appellant, but, on the contrary, 


accepted the application from said Cyrus M. Deffendoll as an insurance 
broker and agent of appellee. 


To the second paragraph of answer appellee replied in two para- 
graphs, the first a denial, and the second averring that at the time said 
application for insurance was executed by appellee and delivered to Cyrus 
M. Deffendoll, agent of appellant, and at the time when said agent of 
appellant delivered the policy sued on to appellee he, said appellee did 
not know and was never informed by appellant, or any agent of appel- 
lant, of the by-laws of appellant included in such section as are pleaded 
and set forth in said second paragraph of answer; that when said policy 
was delivered to appellee by said agent of appellant he [appellee) at the 
time of said delivery paid to said agent the full amount of said premium 
then and there due to appellant on said policy; that at said time said 
Cyrus M. Deffendoll was the agent of appellant; that at said time appellee 
asked said agent to whom he (appellee) must pay said premium then 
and there due on said policy, and that said agent informed appellee that 
it was proper and right to pay said premium to him (said agent) ; that 
thereupon appellee did pay said premium to said agent. Wherefore ap- 
pellee avers that appellant has waived all the provisions of said by-laws 
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pleaded by it in its second paragraph of answer, and that appellant 
should be estopped from claiming any benefits under said by-laws so 
pleaded. 


The cause was submitted to a jury for trial with verdict for appellee 
in the sum of $1,000. After motion for a new trial, which was over- 
ruled, this appeal. 

The only error assigned is the overruling of appellant’s motion for 
a new trial, which presents as reasons therefor that the verdict is not 
sustained by sufficient evidence, that it is contrary to law, that the as- 
sessment of the amount of recovery was erroneous. being too large, that 
the court erred in giving on its own motion each of certain instruc- 
tions, and in refusing to give each of certain instructions tendered by 
appellant, in admitting certain evidence over the objection of appellant, 
and in excluding certain evidence offered by appellant. 

Appellee contends that the general bill of exception is not in the 
record, but we hold that, while there is some confusion in the record as 
to the bill of exceptions being filed after it was signed by the judge, with 
the assistance of the clerk’s certificate to his return to a writ of cer- 
tiorari, the bill is in the record, and it will be considered. 

[1, 2] The substantial question to be determined by this court is as 
to whether Cyrus Deffendoll was the agent of appellant at the time that 
he received appellee’s application for insurance and transmitted it to ap- 
pellant, and thereafter when he received appellee’s policy from appellant 
and delivered it to appellee, receiving from appellee the premium there- 
for. Appellant contends that this was a question of law for the trial 
court, and that it was error for the court to submit it to the jury. How- 
ever, if appellant is right in such contention, no harm was done, for 
the undisputed evidence abundantly shows that Deffendoll was appellant’s 
agent, and the court could have reached no other conclusion under the 
facts proven. As such agent, with the policy in his hands for delivery 
to appellee, he was fully authorized by law to receive the premium from 
appellee thereby waiving any provision of the policy to the contrary. 
Terry v. Provident Fund Society, 13 Ind. App. 1, 41 N. E. 18, 55 Am. 
St. Rep. 217; Prudential Life Ins. Co. v. Sullivan, 27 Ind. App. 30, 59 
N. E. 873: Kerlin v. National Accident Ass’n, 8 Ind. App. 628, 35 N. E. 
39, 36 N. E. 156; Neff v. Metropolitan Life Ins. Co., 39 Ind. App. 250, 
73 N. E. 1041. Indiana Ins. Co. v. Hartwell, 123 Ind. 177, 24 N. E. 100; 
Thompson v. Mich. Mutual Life Ins. Co., 56 Ind. App. 502, 105 N. E. 
780 


[3] Section 4789i, subd. 3, Burns’ R. S. 1918, provides that a premium 
upon each application shall be collected in cash, but we hold that, the 
premium having been paid to appellant’s agent at the time of the delivery 
of the policy to appellee, the policy was not thereafter invalid. 

The rulings of the court in giving and refusing instructions, each 
of which instructions pertained to the payment of the premium for the 
policy, were in harmony with the foregoing conclusion which we have 
reached, and it is therefore unnecessary to discuss them. 

Appellee testified that the value of the property covered by the policy 
was $2,800. The total insurance on such property was $2,250, of which 
$1,000 was represented by the policy in suit. A verdict for $1,000 was 
therefore not too large. There was no reversible error in admitting evi- 
dence. 

The judgment is affirmed. 
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FARMERS’ MUT. FIRE INS. CO. OF LAPORTE COUNTY ¥ 
OLSON. (No. 10442.) 


(Appellate Court of Indiana, Division No. 2. Dec. 17. 1920.) 
129 Northeastern Reporter. 234. 


1, INSURANCE—FIRE POLICY INVALIDATED BY BREACH OF 

CONDIPION AS TO TRANSFER OF INTEREST. 

Fire polity stipulating against sale, conveyance, or change in the in- 
terest of the parties held invalidated before loss by insured’s executing 
contract of sale under which purchase money and note secured by mort- 
gage were deposited with a third person to be held by him until deed 
was furnished by insured; such deed having been delivered to the third 
person and possession having been given up by insured before loss. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

3. INSURANCE — FIRE POLICY INVALIDATED BY TRANSFER 

OF EQUITABLE INTEREST TO ONE TAKING POSSESSION. 


A fire policy stipulating against change in the title or possession of 
the parties was invalidated, where under the contract between insured 
and a third person the third person became the owner of the equitable 
interest and took possession, although legal title had not passed. 


(For other cases, see Insurance, Dec. Dig. § 328[5].) 
4. INSURANCE — FIRE POLICY AN ENTIRELY AFFECTED AS 


TO PERSONALTY BY BREACH OF CONDITION AS TO 
REALTY. 


Where real property and personal property therein was so situated 
that the risk upon the building could not be affected without affecting 
the risk upon the personalty, fire policy on both was entire and indivisible, 
and the breach of one of its conditions prohibiting sale of realty af- 
fected the whole policy as to personalty also, 


(For other cases, see Insurance, Dec. Dig. §§ 179, 309.) 


Action by Oscar E. Olson against the Farmers’ Mutual Fire Insur- 
ance Company of Laporte County, Ind. Judgment for plaintiff, and de- 
fendant appeals. Reversed. 


Former opinion (127 N. E. 848) superseded. 


H. W. Sallwasser, Earl Rowley, and Lemuel Darrow, all of Laporte, 
for appellee. 


OLDHAM’S TRUSTEE v. BOSTON INS. CO. 
(Court of Appeals of Kentucky. Dec. 10, 1920.) 
226 Southwestern Reporter, 106. 


2. INSURANCE—“LEGAL REPRESENTATIVES” WITHIN POL- 
ICY ARE PERSONAL REPRESENTATIVES. 
Within a fire insurance policy providing that “insured” there‘n shall 
be held to include his legal representatives, with nothing in the context 
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or conditions to indicate a different meaning than the ordinary one, the 
words “legal representatives” mean personal representatives, that is, the 
executors or admin‘strators of insured, which is the ordinary signifi- 
cation of the phrase (citing Words and Phrases, Second Series, Legal 
Representative). 


(For other cases, see Insurance, Dec. Dig. § 583[1].) 


3. INSURANCE — STATUTORY DFINITIONS DO NOT AFFECT 
CONSTRUCTION OF LEGAL REPRESENTATIVES IN POL- 
Icy. 7 
Civ. Code Prac. § 732, subsecs. 17-19, defining personal representa- 

tive, real representative, and representative, but not the term legal rep- 

resentative, do not prevent the application to the latter term of its ordi- 
nary and usual significance. 


(For other cases, see Insurance, Dec. Dig. § 583[1].) 


Appeal from Circuit Court, Jefferson County, Common Pleas Branch, 
Second Division. 

Action by Mary R. Oldham’s trustee against the Boston Insurance 
Company. Judgment for defendant, and ‘plaintiff appeals. Affirmed. 


R. A. McDowell, of Louisville, for appellant. 
F. M. Drake and Gordon & Laurent, all of Louisville, for appellee. 


Tuomas, J. Mary R. Oldham. wife of Joseph A. Oldham, owned a 
dwelling house on Edgeland avenue in the city of Louisville with some 
outbuildings situated on her lot. On the 10th day of April, 1915, she 
procured from the appellee and defendant below, Boston Insurance 
Company, a fire policy for the term of three years ending April 10, 1918. 
The defendant thereby insured Mrs. Oldham against loss from damage 
by fire to the extent of $2,700 on her dwelling, $500 on a two-story 
building used as a stable and servant’s room, and $300 on household 
and kitchen furniture. In November thereafter, Mrs. Oldham died 
testate, and in her will she gave to her husband all of her personal 
property and a life interest in the real estate covered by the policy, with 
remainder to others, and appointed as execut6rs of her will her husband 
and one of the remaindermen and they were likewise appointed by the 
will trustees thereunder. The two nominated executors qualified: but, 
so far as this record discloses, the husband of the deceased seems to 
have been the only one who teok an active part in performing the fiducial 
duties imposed by the appointment. On March 18, 1917, and while the 
policy was in force, a fire occurred destroying the outbuilding upon 
which there was $500 insurance and damaging the insured dwelling. 
Proof of loss was made by the husband and furnished to the company, 
and it paid him in settlement thereof the sum of $630.60, and he soon 
thereafter repaired and restored the property at a cost, according to the 
competent evidence, of $550, although it was shown that he stated the 
repairs cost him more than the amount of insurance collected: but the 
court held that his statements as to the amount expended were 1ncom- 
petent. On May 5, 1917, which was goon after the property was re- 
stored and repaired, the husband died. On November 7 following, at 
the instance of the remaindermen under the will of Mrs. Oldham, the ap- 
pellant and plaintiff below, Louisville Trust Company, was appointed 
trustee under the will, and it brought this suit against defendant to re- 
cover the $630.60 which it paid to Mr. Oldham upon the ground that he 
had no right to collect it and that the payment to him was not a legal 
satisfaction of the claim. On February 7, 1916, at the instance of the 
husband, the policy was changed so as to cover only his interest in the 
insured property, and the defendant relied upon that fact with other de- 
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fenses to defeat a recovery. Upon trial the court held that, since the 
policy gave the defendant the right to pay the loss or restore the prop- 
erty, the expenditure by the husband of the proven amount of $550 for 
the latter purpose was a pro tanto satisfaction of the loss so far as the 
remaindermen were concerned, and that he had the right to change the 
policy as indicated and judgment was rendered dismissing the petition, to 
reverse which plaintiff prosecutes this appeal. 


The principal points urged against the propriety of the judgment 
are: (1) That under the facts the remaindermen under the will of Mrs. 
Oldham, and being the only ones for whom the plaintiff is acting, were 
entitled to at least their pro rata part of the proceeds of the policy and 
should have been paid their portion instead of it being paid to Mr. Old- 
ham, the life tenant. exeoutor, and sole legatee: and (2) that a life ten- 
ant cannot bind the remaindermen by improving the common property. 


[1] We may concede the correctness, as abstract principles of law, of 
the two points urged by counsel; but we are wholly unable to give them 
the effect which is sought to be made in this case. here is a wide differ- 
ence in the law between who is “entitled” to the proceeds of a fire insur- 
ance policy and the one who is “entitled to collect” a loss arising there- 
under ; and, likew‘se, there is a difference between the right of a life ten- 
ant to improve the property, and his right to restore it to its original 
condition with proceeds of a fire policy. The law is well settled that a 
fire insurance policy is a chose in action and does not partake of the 
nature of the property insured by it, and at least as between the benefi- 
ciaries of the estate (be they heirs, legatees, or devisees) and the per- 
sonal representative of the estate, the policy is personal property, and, 
if a loss insured aga‘nst occurs after the death of the insured, the per- 
sonal representative is entitled to collect for it, either with or without 
suit, regardless of the fact that the beneficiaries of the estate would be 
entitled to the proceeds after the payment of debts, unless a different 
purpose is plainly manifested by the terms of the policy. Williams on 
Executors, vol. 3, p. 131; Cooley's Briefs on the Law of Insurance, vol. 
4, pp. 3696, 3697; May on Insurance, vol. 2, § 447B; Georgia Home 
Insurance Co. v. Kinnier’s Adm’x, 28 Grat. (Va.) 88; Haxall’s Executors 
v. Shippen, 10 Leigh, 536, 34 Am. Dec. 745; Wyman’s Adm’x v. Prosser, 36 
Barb. (N. Y.) 368; Richards on Insurance (3d Ed.) §331; and Richard- 
son’s Adm’r v. German Insurance Co., 89 Ky. 571, 13 S. W. 1, 12 Ky. Law 
Rep. 37, 8 L. R. A. 800. The latter case was a suit by the personal rep- 
resentative on a policy issued before his decedent’s death to recover for a 
loss occurring after the death of the insured although others succeeded 
to the title of the insured to the destroyed property. The precise point 
involved here was not expressly decided, but it was implied so when this 
court sustained plaintiff’s right to maintain the suit. This court held in 
Sanders v. Armstrong, 61 S. W. 700, 22 Ky. Law Rep. 1789, with reference 
to a fire insurance policy, that— 


“Insurance is a personal contract, and appertains to the person 
called the insured, and not to the thing which is subject to the risk against 
which he is protected by the contract of insurance. It is not a contract 
running with land, in case of real estate, nor running with the personalty. 
so to speak, in the case of a chattel.” 


Sustaining the above authorities and the statement from this court, 
the text in 14 R. C. L. 1365, says: 


“The general rule is that, between insurer and insured, a policy 
of fire insurance is a purely personal contract, by which the former 
agrees to idemnify the latter against any loss he may sustain by the de- 
struction of his interest in the property insured. The contract does not 
attach to or run with the title to the insured property.” 
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See, also, Shadgett v. Phillips, 131 Ala. 478, 31 South. 20, 56 L. R. A. 
461, 90 Am. St. Rep. 95, and Continental Insurance Co. v. Munns, 120 Ind. 
30, 22 N. E. 78, 5 L. R. A. 430. 

[2] In the Kinnier Case, supra, the right of the personal representa- 
tive to the insured to collect for a loss occurring after the death under facts 
quite similiar to those we have here was before the Supreme Court of the 
state of Virginia, and it was contended that the “heirs” of the insured were 
the only ones who had the right to collect the insurance, but the court 
held otherwiise. In that case, as in this (as we shall see), the insurance 
was made payable to the insured and his “legal representatives.” The 
court held that “legal representatives,” as used in the policy, must be given 
the same import as “personal representatives,” i. e., executors or adminis- 
trators. The opinion says: 


“It is contended that by the terms ‘legal representatives,’ used in the 
declaration pursuing the tenor of the policy, the heirs’ at Jaw of Alex- 
ander Kinnier were intended, so far as the insured buildng is concerned. 
I do not think this is the proper construction of the policy. The policy 
declared upon, and as set out. is a contract to idemnify Alexander 
Kinnier personally. The words ‘legal representatives,’ as used, are of 
the same import as the words ‘executors,’ ‘administrators,’ ‘personal rep- 
resentatives.” The policy as set out is a simple contract: and upon the 
death of Alexander Kinnier, passed like his bonds, notes, and other choses 
in action to his administratrix; and she only had a right of action upon it.” 


The text in May on Insurance, supra, says; 


“The executors are the only ones who can enforce a (fire) policy 
unless the heirs are named. The property passes to the heirs, but the 
policy is not attached to and does not run with the estate, and only the 
representatives of the assured can recover.” 

And in the note referred to in Williams on Executors, it is said: 


“So, an unexpired fire insurance policy taken out by the deceased on 
real estate specifically devised is part of the personal estate of the 
deceased.” 

To the same effect are the other cases, supra, except the policy in- 
volved in some of them stipulated that the loss should be paid to the in- 
sured, his executors, administrators, etc. The common import and the 
ordinary signification of the phrase “legal representative” is equivalent to 
that of executor, or administrator, i. e., “personal representative.” Thus 
is 25 Cyc. 176, the text says: 


“In the common use of the words (legal representative) and in its 
ordinary sngnification, a term equivalent to ‘executor’ or ‘administrator.’ ” 


See, also, Black’s Law Dictionary (2d Ed.) 1020, and Words and 
Phrases, Second Series, vol. 3, pp. 71-77. 

The ordinary signification of the term is, however, subject to be con- 
trolled like other legal terms by the context of the instrument in which 
it is used, and, if that is such as to indicate a different meaning from 
the ordinary one, that meaning will be applied by the courts. In the 
policy sued on in this case it is stipulated that— 

“Wherever in this policy the word ‘insured’ occurs, it shall be held to 
include the legal representatives of the insured.” 


(3] There is nothing in the context or the conditions under which 
the term is used to indicate a different s‘gnificance or meaning than the 
ordinary one of “personal representative.” So that we conclude that 
the parties by the use of the words “legal-representatives” meant “personal 
representatives,” and that if a loss is occurred after the death of Mrs. 
Oldham (the insured) her executor or administrator would be empowered 
to collect therefor. Our Civil Code, §732, subsections 17, 18, and 19, 
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defines “personal representative,” “real representative,” and “representa- 
tive’; but there is no statutory definition given there or elsewhere 
of the term “legal representative.” So that we are not prevented by any 
statute from applying to the latter term its ordinary and usual significance. 


[4, 5] Independently, however, of what other courts may have said 
upon the question as presented, we are thoroughly convinced that, under 
the general principles and reasoning of the law, the executor or ad- 
ministrator of the insured is the proper person to collect for a loss under 
a fire policy occurring after insured’s death under a contract made by 
him while living, unless there is some statute or stipulation in the 
policy to the contrary. If a decedent dies the owner of an unmatured 
note, it is admitted by every one that its proceeds would be assets in the 
hands of the personal representative, primarily for the payment of debts, 
and secondarily for distribution between those entitled thereto; and that 
the personal representative is the only one authorized to collect the note 
when it matures. An insurance policy, as we have seen, is no less a chose 
in action than the note in the supposed case. The only difference 1s that 
ible, while the fire policy is only a conditional or contingent asset, which 
becomes an actual one only upon the happening of the event insured 
against. But, when that event, happens the chose in action becomes as 
absolute as a note and necessarily collectible by the same person. As to 
how the person who collects shall apply the proceeds no more effects his 
right to make the collection than does the same question with reference 
to his disposition of the proceeds of the note. If, in this case, Mrs. Old- 
ham has been indebted more than the amount of her personal property, 
who would question the right of her creditors to appropriate the proceeds 
of this insurance to the satisfaction of their debts? Manifestly, they 
would be entitled to have such proceeds applied in payment thereof, and 
the only person legally authorized to do that was the personal representa- 
tive, Mr. Oldham. The fact that he collected the insurance without 
acting in conjunction with his coexecutor cannot destroy the legal effect 
of his action, for it is undeniably true that one coexecutor may act in 
discharging his trust independently of the other one. Schouler on Ex- 
ecutors (3d Ed.) §400; 11 R. C. L. p. 405. 18 Cyc. 1330, 1331: Hord’s 
Adm’r v. Lee, 4 T. B. Mon. 36; and Bryan’s Ex’rs v. Thompson’s 
Adm’rs, 7 J. J. Marsh. 586. 


[6] The fact that the executors had made a settlement with the 
county court did not terminate their power or authority to continue 
to act as executors as long as they had duties to perform in that capacity. 
It is frequently the case that such fiduciaries make settlements from time 
to time without effecting their authority to continue to act in the future. 
Our conclusion upon the whole case, and under the concrete facts 
presented, is that the husband, in his capacity of executor of his wife’s 
will, not only had the authority to collect the insurance which is the 
subject-matter of this litigation, but it was his duty to do so, and that 
under the terms of the policy he, as executor, was the only one from 
whom the company could get a legal acquittance. It necessarily results 
from this conclusion that the judgment appealed from was correct, al- 
though based upon different reasons which in view of our conclusion we 
need not consider. 


Wherefore the judgment is affirmed. 


Vol. LVII—17. 
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PROVIDENCE-WASHINGTON INS. CO. er at v. BOATNER 
(No. 6452.) 


(Court of Civil Appeals of Texas. San Antonio. Nov. 17, 1920. Re- 
hearing Denied Dec. 22, 1920.) 


225 Southwestern Reporter, 1115. 


1, INSURANCE—FIRE POLICY VOID AND SUBJECT TO BE 
FORFEITED ON ACCOUNT OF OTHER INSURANCE. 
Where a fire policy provided it should be void if insured had or 

should procure any other insurance valid or not on the pfoperty, and one 

day after such policy was secured insured secured another policy on the 
stock of goods covered, the first policy became void and subject to be 
forfeited on loss, when the rights of the parties became fixed. 


(For other cases, see Insurance, Dec. Dig. § 336 [1]) 


2. INSURANCE—FIRE INSURER NOT ESTOPPED TO MAKE 
DEFENSE OF INVALIDITY OF POLICY ON ACCOUNT OF 
OTHER INSURANCE. 

One of several fire insurers, defendants, whose policy was void on 
account of other insurance effected by insured, held not estopped to make 
the defense of the invalidity of the policy on account of such other in- 
surance, though counsel for all the insurers on trial did not contend the 
policy was void and should be annulled; it being set up by the insurers 
as the means to escape liability under provisions in other policies, etc. 


(For other cases, see Insurance,, Dec. Dig. § 390.) 


3. INSURANCE—INSURED BY SUING ON VOID PQLICY 

ELECTED TO STAND ON IT. 

Where insured made arrangements with the fire insurer’s agent for 
his insurance and to get credit for the premium, and immediately after 
loss secured the policy and presented claim thereunder to the insurer 
under oath, and, faling to secure payment or recognition, sued on the 
policy and prosecuted the suit to judgment, he elected to stand on such 
policy, which was in fact void on account of other insurance, and is 
conclusively bound by his action and conduct. 


(For other cases, see Insurance, Dec. Dig. § 136[5].) 

4. XINSURANCE—FIRE INSURERS NOT REQUIRED TO PAY OR 

TENDER LOSS TO ESCAPE PENALTY. 

Where insured asserted his claim and sued for the full amount of 
loss by fire under all his policies, it was not required of defendant 
insurers, one of whom admitted liability on a policy, to pay or tender 
any part of a loss in order to escape penalty for delay. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


Error from District Court, Nueces County; W. B. Hopkins, Judge. 

Suit by R. H. Boatner against the Providence-Washington Insurance 
Company and others. To review judgment for plaintiff, defendants bring 
error. Judgment reversed and judgment rendered. 


Locke & Locke, of Dallas, and S. A. Early, of Corpus Christi, for 
plaintiff in error. 

Kleberg, Stayton & North, of Corpus Christi, and Atkinson & Atkin- 
son, of Houston. for defendant in error. 
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Cosss, J. This suit was brought to recover on the four policies of 
insurance, one issued by the Home Insurance Company and three by 
Providence--Washington Insurance Company. Separate suits were in- 
stituted against each of the several companies, viz., three against the 
Providence-Washington Insurance Company, which were consolidated, 
and one against the Home Insurance Company, tried at the same time, 
together. The cases were tried by a jury and two separate judgments 
rendered in favor of defendant in error. In the first three cases the 
judgment was for $4,750.13, in favor of defendant in error, against said 
Providence--Washington Insurance Company, and a judgment was ren- 
dered against the Home Insurance Company for $3,124.60, in favor of 
defendant in error: both judgments bearing 6 per cent. interest from date. 

It was alleged the policy in the Home Insurance Company, No. 50, 
was issued April 19, 1916. The Providence-Washington policy upon 
the building, No. 137235, was issued April 20, 1916; the Providence-Wash- 
ington $1,000 policy upon the merchandise, No. 123396, was issued May 
24, 1915: and the last policy, No. 137234, upon both merchandise and 
fixtures, was issued April 20, 1916. The fire occurred on the night of 
May 4, 1916, resulting in a total loss of the building, fixtures, and mer- 
chandise, excepting some salvage, having a value of $50. At the trial the 
Providence-Washington Insurance Company admitted its liability upon 
the policy covering the building. but it denied liability upon the policies 
issued on the stock and defended upon the ground of a violation by the 
assured of the warranty against unpermitted concurrent insurance. There 
was no dispute that such violation did occur, the defendant contending 
that by virtue of the so-called technicality act, Vernon’s Sayles’ Revised 
Statutes of Texas, § 4874a, the effect of such excessive concurrent 
insurance was obviated. 

The trial court took this point of view. Thus the only issue sub- 
mitted to the jury was the value of the stock of merchandise and the 
fixtures at the time of the fire. The jury found the value of the stock 
to have been $6,500, and the value of the fixtures, $1,050. In pursuance 
of this verdict, the court_rendered a judgment against the Home In- 
surance Company for $3,124.60, and against the Providence-Washington 
Insurance Company for $4,750.13. 

Each policy occupied about 15 pages in the transcript as exhibits to 
the petitions, and each policy has more than 110 separate paragraphs, 
besides several pages of blank forms. The paragraphs in the several 
policies are almost precisely similar. The transcript contains about 160 
pages with cost bills. The statement of facts contains the same policies 
at length, consisting of 150 pages. As much in the lengthy policies is 
immaterial, and often identical in terms, we fail to see any object in plac- 
ing all these provisions in the record, incumbering and thereby making a 
cumbersome record to handle, aside from the unnecessary costs. It 
was necessary only for the record to show those portions regarded as 
material to the issues. 

Defendants filed exceptions, pleaded a general denial and special 
defenses, including breach of the terms of the policies and demanding 
forfeiture for overinsurance, etc. 

The policy in the Home Insurance Company was issued before the 
fire, but not delivered to the appellee until after the fire, and he is not 
shown to have knowledge or notice thereof until after the loss. 

The first assignment is based upon the folowing requested, but re- 
fused, charge; 

“The plaintiff is not entitled to recover from defendants any sum 


under the policies in suit except policy No. 137225 (for $1,000). You, 
therefore, will return a verdict in favor of the defendants.” 
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All the assignments complain of and relate practically to the same 
subject and to the refusal of the court to give requested charges No. 1 
and the others in respect to similar provisions of overinsurance, and the 
right to forfeit, predicated upon the contention that the provision as to 
overinsurance, stipulated in the policies, whether valid or invalid, without 
consent, renders all policies affected thereby void and uncollectible. 

It is contended that the action taken by defendant in error, in adopting 
the Home Insurance policy, presenting a sworn claim thereon, and 
bringing suit thereupon, claiming benefits under it, amounts to a rati- 
fication of the policy, validating it so that it has the same effect upon 
the other insurance as though issued legally and delivered prior to the 
fire. He made application for the insurance and got credited for the 
premium, though he never followed it up to ascertain whether it had 
been issued. Becoming dissatisfied in not hearing further about it, on the 
very next day, April 20, 1916, he procured the insurance policy No. 
137235, Providence-Washington Insurance Company, for $1,000, on the 
warehouse. Total concurrent insurance secured on the building and fur- 
niture, to wit, $4,750; on building $4,000, and $750 on furniture and 
fixtures. It contained the clause against overinsurance. The following 
clauses appear in the several policies: 


“This entire policy, unless otherwise provided by agreement indorsed 
hereon or added hereto, shall be void if the assured now has, or shall 
hereafter make or procure, any other contract of insurance, whether 
valid or not, on property covered in whole or in part by this policy.” 


“It is understood and agreed that no other insurance is permitted 
unless the total amount allowed, including this policy, is entered in the 
blank space in the paragraph next above.” 


The largest amount of concurrent insurance permitted on the stock 
by any policy was $4,000: the amount secured was $6,500. 

The policy in the Providence-Washington Insurance Company, for 
$2,500 on stock and $750 on fixtures, was secured April 20, 1916, one day 
after the policy secured from the Home Insurance Company. 

[1] It is clear that the policy issued by the Home Insurance Com- 
pany is void. Home Insurance Company v. Boatner, 218 S. W. 1097. 

At the time of the loss the rights of the parties became fixed, but 
the policies issued to appellee were subject to be forfeited by the lawful 
provisions in the policies, issued prior to the loss on account of over- 
insurance. Allemania Fire Insurance Co. v. Fordtran, 128 S. W. 692; 
Phoenix Co. v. Hague, 34 S. W. 655; Phoenix Insurance Co. v. Boulden, 
96 Ala. 609, 11 South. 774; Scottish Union & National Ins. Co. v. Warren 
Co., 118 Miss. 740, 80 South. 9. . 

It is contended that, during the entire negotiations with the Home 
Insurance Company, through its counsel, making attempt to settle the 
loss by the fire, the plaintiffs in error having information as to all the 
circumstances concerning the issuance before the fire, and conducting such 
negotiations even after suit was filed, did not raise objection that it was 
never executed and not binding, and by such course of conduct were 
thereby estopped to deny liability. It is therefore further contended that 
they waive the right to set up the violation of the promissory warranty 
as a defense. The companies were represented all along by the same 
counsel and acting together, presumably believing they would have a 
much better chance to defeat Boatner’s entire claim, if the warranty be 
treated as valid, supposing, under the anti-technical law, the overinsurance 
was technical and immaterial and would not constitute a defense. because 
it did not contribute to the loss. 

The plaintiffs in error set up as a defense against that policy the 
facts concerning its issuance, not claiming it, however, to be wholly void, 
but put defendant in error on proof of its execution and delivery, by its 
general denial, and relied on it for the purposes of invoking the clauses 
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of forfeitiure. It did not seek to have it declared invalid, nor yet object 
to its introduction, but in so many words admittedgit for the purpose of 
declaring a forfeiture of otherwise valid insurance, whether the Home 
Insurance Company policy be valid or invalid. 


[2] The contention of defendant in error is that the judgment on 
said policies should be affirmed, because plaintiffs in error not only did 
not deny the policy was valid, but set it up as the means to escape its 
liability under provisions in the other valid policies as well as by its terms. 
Evidence was introduced concerning the issuance of said Home Insurance 
policy, which, if it had been taken advantage of, would have defeated it. 
Counsel in his oral argument hinted at the fact that there was_other 
evidence on the same subject not introduced, though used as an instru- 
ment of offense. It was never contended the policy was void and should 
be annulled. No charge was requested submitting such evidence to the 
jury to pass upon, nor directed not to consider because void. Its inva- 
lidity was not called to the attention of the court in a motion for a 
new trial by plaintiff in error, nor any error assigned to this court. But 
we do not think that estops plaintiff in error to make the defense, whether 
valid or invalid. 


[3] It is shown by the evidence that defendant in error made arrange- 
ment with the Home Insurance Company’s agent for the insurance and 
to get credit for the premium, and immediately after the fire secured 
the policy, and presented a claim thereunder to said company under oath, 
and, failing to secure payment or recognition, brought suit upon said 
policy and prosecuted it to judgment. By so doing he elected to stand on 
a void policy, and by which action and conduct he must conclusively be 
bound. He has selected his battle ground; he has elected his course of 
action and*his remedy, and must suffer the results of the overinsurance. 
Grizzard v. Fite, 137 Tenn. 103, 191 S. W. 970, L. R. A. 1917D, 654 Jirou 
v. Jirou, 136 S. W. 498; Whitney v. Parish of Vernon, 154 S. W. 264: 
Stinson v. Sneed, 163 S. W. 991; Clemenger v. Flesher, 185 S. W. 304: 
McPherson v. Camden Fire Ins. Co., 222 S. W. 211. 


[4] Plaintiff in error has throughout admitted liability for the 
amount of $1,000, total loss of the building which occurred on the night 
of May 4, 1916, and there is nothing further for us to pass upon in 
regard thereto, except upon the insistence of. defendant in error, that 
damages should be assessed for delay. We do not think it presents such 
a case under the statute as permits us to asse$s damage. The defendant 
in error aserted the claim and sued for the full amount under all policies, 
and it was not required of plaintiffs in error under the pleadings or proof 
to pay or tender any part of the loss. 


We believe the judgment of the trial court to be erroneous and sus- 
tain the errors assigned. We will render judgment for $1,000, admitted 
to be due with interest, in favor of plaintiff in error. 


It is the order of this court that the judgment of the trial court be 
reversed, and that defendant in error recover nothing as against the Home 
Insurance Company, and that he recover of the Providence-Washington 
Insurance Company the sum of $1,000 with 6 per cent. interest from 
May 5, 1916, and that plaintiffs in error recover of defendant in error 
all costs in this behalf expended. 
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PRATT v. NIAGARA FIRE INS. CO. OF NEW YORK. (No. 16026.) 
(Supreme Court of Washington. Dec. 11, 1920.) 
194 Pacific Reporter, 411. 
























INSURANCE~—ACTION MAY BE MAINTAINED IN COUNTY 
WHERE PART OF “CAUSE OF ACTION” AROSE. 


Plaintiff, a Washington corporation, having its principal place of 
business in Pierce county, applied to an agent of defendant, also a resi- 
dent of Pierce county, for insurance on mill property situated just outside 
of Pierce county, plaintiff's property being located partly in Pierce and 
partly in an adjacent county. Held that, on the destruction of such 
property while the policy issued by defendant, a foreign insurer, was in 
force, action might be maintained in Pierce county under the provision of 
Insurance Code (Rem. Code 1915, § 6059—1314), declaring that any in- 
surance company may be sued upon a policy in any county where the cause 
of action arose; for at least part of the ‘cause of action,” which is the 
fact or combination of facts which give rise to the right of action, oc- 
curred in Pierce county, while only part occurred in adjacent county, 
and, unless the provision be so construed, plaintiff would practically be 
denied relief. 

(For other cases, see Insurance, Dec. Dig. § 618.) 


_(For other definitions, see Words and Phrases, First and Second 
Series, Cause of Action.) 











Deparment 1. 
Appeal from Superior Court, Pierce County; W. O. Chapman, Judge. 


Action by William H. Pratt, receiver of the Wilcox Lumber & Log- 
ging Company, against the Niagara Fire Insurance Company of New 
York. From an order dismissing the action, plaintiff appeals. Order of 
dismissal reversed, and cause remanded, with instructions to reinstate. 


Wm. H. Pratt and Chas. Bedford, both of Tacoma, for appellant. 
Ogden & Clarke, of Seattle, for respondent. 
























FuLterton. J. The appellant., William H. Pratt, as receiver of 
the Wilcox Lumber & Logging Company, began this action in the superior 
court of Pierce county against the respondent, Niagara Fire Insurance 
Company of New York, to recover upon a fire insurance policy issued by 
the latter named company to the former insuring it against loss by fire 
of certain of its mill property. Service of summons was made upon the 
respondent by serving the state insurance commissioner, pursuant to the 
provisions of the Insurance Code (Rem. Code, § 6059—13%). On its 
appearance in the action the respondent moved its dismissal, basing its 
motion on the ground that the court in which the action was instituted . 
was without jurisdication to hear and try the cause. The court, at the 
hearing, dismissed the action, and from its order entered to that effect 
this appeal is prosecuted. 
The facts appearing from the complaint and from the concessions of 
the parties (embodied in the court’s order of dismissal) were in substance 
these: The respondent is a corporation organized under the laws of the 
state of New York. The mill company is a corporation organized under 
the laws of the state of Washington, having its principal place of busi- 
ness in Hylebos, in Pierce county. This place is close to the boundry 
line between the counties of Pierce and King. The company was engaged 
in the lumbering business, and its lumber mill, while close to its prin- 
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cipal place of business, was across the line therefrom and wholly situated 
in the county of King. In April, 1919, the company applied to an agent 
of the respondent, then a resident of and doing business in Pierce county, 
for insurance upon certain of its mill property situated on the King 
county side of the county line, and on April 4, 1919, the respondent, 
through the agent mentioned, issued the policy as requested. Subsequently, 
and while the policy was in force, the mill property covered by the in 
surance was wholly destroyed by fire. The mill company in due time 
made proof of its loss as required by the policy, and demanded payment 
in accordance with its conditions. Payment was refused, and this action 
was begun, with the result before stated. 


The Insurance Code at the section before cited provides that— 


“Any insurance company may be sued upon a policy of insurance in 
any county within this state where the cause of action arose. * * * * *” 


The trial court took the view that the cause of action arose when 
the fire occurred, and that, since the fire occurred in King county, 
the cause of action arose and could be maintained only in that county, 
notwithstanding the contract of insurance was made and the mill com- 
pany’s place of business was in Pierce county. In this we think the court 
was in error. A cause of action, according to the definition given by 
Rapalje and Lawrence in their Law Dictionary, is the fact or combination 
of facts which give rise to a right of action. Here, manifestly, the fire 
was not the fact which alone gave rise to the right of action. It was 
only one in the combination of facts which gave rise to that right. The 
contract of insurance, the proofs of the loss which the contract of in- 
surance required as a prerequisite to the right of payment, and the re- 
fusal to pay after these prerequisites had been compiled with were all 
elements of the right of action, each one singly and separately of as much 
importance in that regard as was the destruction of the property by the 
fire. 

As the contract of insurance was made and was payable in one 
county, and the insured property and the fire were in another, the cause 
of action arose in part in one county and in part in another, and the 
real question is: In which of these counties may the respondent be sued? 
The statute cited from the Insurance Code, it will be observed; does not 
follow the usual formula of similar statutes. It provides only that the 
action may be commenced in the county where the cause of action arose, 
while the usual provision is that it may be commenced in the county 
where the cause of action, or some part thereof, arose. Under statutes 
of the latter sort, it is held generally that, where a cause of action arises 
in part in one county and in part in another, the action may be commenced 
in either of them, and the same principle should, we think, be applied to 
the statute in question. If the statute be construed literally, it would 
operate as a denial of a right of action in cases of this sort, which mani- 
festly was not the intent of the Legislature. 


The trial court in dismissing the action felt controlled by the case 
of Davis-Kaser Co. v. Colonial Fire Insurance Co., 91 Wash. 383, 157 Pac. 
870. But that case differs from the present one in this: There the cause 
of action arose entirely in one county and the action was commenced in 
another, while in the present case the cause of action arose in part in one 
county and in part in another, and the action was commenced in one of 
them. The difference in the facts between the cases differentiates the 
applicable rules, and the case is not controlling on the question here 
presented. 

The order of dismissal is reversed, and the cause remanded, with in- 
struction to reinstate the cause, and proceed to its final determination as 
of a cause within the jurisdication of the court. 

Parker, Mount, Bridges and MacKintosh, JJ., concur. 
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ACCIDENT AND HEALTH. 


BRADLEY y. FEDERAL LIFE INS. CO. (No. 13421.) 
(Supreme Court of Illinois. Dec. 21, 1920.) 
129 Northwestern Reporter, 171 


1. INSURANCE—NO ACTION ACCRUES TO ADMINISTRATOR 

FOR DELAY IN ISSUING POLICY. 

Where an applicant for accident insurance was accidently killed in- 
stantaneously some time after making his application, but before the 
company’s agent transmitted it to the company, no right of action for 
the agent’s delay could accrue to the administrator. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 


2. INSURANCE—DELAY NOT CONSTRUED AS ACCEPTANCE 
OF APPLICATION. 


Delay by insurance company in passing upon an application for in- 
surance cannot be construed as an acceptance by the insurer. 


(For other cases, see Insurance, Dec. Dig. § 130[4].) 


Error to Appellate Court, Fourth District, on appeal from Circuit 
Court, Jackson County; William N Butler, Judge. 


Action by Loyd Bradley, as administrator of the estate of W. H. 
Fraley, deceased, against the Federal Life Insurance Company. Judg- 
ment for plaintiff was reversed by the Appellate Court for the Fourth 
District, without remanding the cause, and plaintiff brings certiorari. 
Judgment of Appellate Court affirmed. 


Charles E. Feirich, of Carbondale, and Otis F. Glenn, of Murphy- 
sboro (Loyd Bradley and Lawrence A. Glenn, both of Murphysboro, of 
counsel), for plaintiff in error. 


C. A. Atkinson, of Chicago, and John M. Herbert and L. R. Stew- 
art, both of Murphysboro, for defendant in error. 


FarMeER, J. This suit was an action on the case, begun in the circuit 
court of Jackson county by plaintiff, Loyd Bradley, as administrator of 
the estate of W. H. Fraley, deceased, against the defendant, the Federal 
Life Insurance Company. The declaration consisted of two counts. The 
cause of action alleged in the first count is that defendant, a corporation, 
is engaged in the business of insuring persons against accidental inju- 
ries and death resulting from such injuries, and employs agents to solicit 
and receive applications: that on May 2, 1917, F. G. Farnham, a duly 
authorized agent, solicited Fraley to make application for an accident 
policy with defendant; that Fraley did on said day make application for 
an accident insurance policy in the defendant company; that he signed 
and executed said application as directed by defendant’s agent, Farnham, 
and paid the first payment, $7, which was the amount necessary to keep 
the policy in force 3 months from its date; that the application was for 
an accident insurance policy insuring Fraley in the sum of $5,000 against 
death from accidental injuries; that the amount to be paid in case of 
Fraley’s death from accidental injuries was $5,000; that at the time the 
application was made Fraley was 46 years old, in good health, and a 
desirable and acceptable risk; that if the application and first payment 
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had been forwarded to defendant’s head office, in Chicago, within a 
reasonable time by its agent, a policy would have been issued to Fraley 
insuring him, which would have been in full force and effect at the time 
of his accidental injury and death; that it was the duty of defendant’s 
agent to Fraley and his estate to promptly forward the application and 
first payment to defendant’s head office, in Chicago, which was distant 
308 miles from Carbondale, IIl., where the application was made and the 
premium paid, but that said agent neglected and failed to forward the 
application and payment to defendant’s home office, as a result whergof 
no policy was ever issued to Fraley; that while walking along the right 
of way of the Illinois Centra] Railroad Company in the city of Carbon- 
dale, Fraley accidentally slipped and fell under a moving passenger 
train and received such injuries that he died June 29, 1917. that his in- 
juries and death were effected solely, directly, and independently of all 
other causes, through external, violent, and purely accidental means, and 
were such injuries as would have been insured against in and by said 
policy so applied for by Fraley, and upon which he had made the first 
payment, had the same been forwarded to him by defendant, as was its 
duty to do. The second count alleges the same facts, and charges that 
defendant negligently failed to act upon the application within a reason- 
able time and either issue a policy or reject the application in sufficient 
time to enable Fraley to procure other accident insurance. 

Defendant filed a general demurrer to the declaration, which was 
overruled, and it then filed pleas—the general issue and two special pleas. 
The first special plea was a plea of the tender of $7. The second special 
plea set out the receipt given by defendant’s agent to Fraley, acknowl- 
edging the receipt of the application and the first payment of $7 to keep 
the policy in force three months and agreeing to return to Fraley said 
payment if defendant declined to issue the policy within ten days. The 
receipt contained this sentence: 


“Applicants will please notify the company at Chicago, IIl., should 
the policy not be received within 10 days from date hereof.” 

The plea then averred that Fraley negligently failed to notify de- 
fendant within 10 days that he had not received the policy, and further 
averred that had Fraley so notified defendant it would have notified him 
within a reasonable time of the acceptance or rejection of his applica- 
tion. 

Demurrers were sustained to both special pleas, and the cause was 
heard and submitted to the jury on the declaration and plea of general 
issue. A motion by defendant to direct a verdict in its favor was over- 
ruled, and the jury returned a verdict for plaintiff for $5,000. Defend- 
ant entered a motion, after verdict, to dismiss the suit for want of jur- 
isdiction, which the court overruled. It also entered motions for a new 
trial and in arrest of judgment, which motions the court overruled, and 
rendered judgment on the verdict for plaintiff. On appeal to the Ap- 
pellate Court for the Fourth District, that court reversed the judgment. 
and did not remand the cause. This court granted a petition for a writ 
of certiorari to review the judgment of the Appellate Court. 


It is to be observed that the action is not on a contract of insurance, 
for no policy was issued. The suit is in tort for the alleged negligence 
of defendant in failing to issue the policy within a reasonable time af- 
ter its agent received Fraley’s application and his first payment of pre- 
mium. The theory contended for by plaintiff is that the declaration sets 
up facts showing neglect of defendant to perform a legal duty, which 
entitles plaintiff to recover in this action. Similar cases have been ad- 
judicated in some: other states, but the question here involved has not 
been heretofore decided in this state. The Appellate Court disposed of 
the case upon the ground that no right of action survived on the death 
of Fraley, and did, as we understand the opinion, hold that no cause of 


| 
| 
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action accrued to any one on account of the accidental death of Fraley, 
who was instantly killed by a passenger train. 


{1] Counsel for plaintiff say in their brief the declaration discloses 
that no cause of action accrued until the death of Fraley; that neither 
he nor his estate sustained any injury until his death, which was instan- 
taneous. If the death was caused by the wrongful act or negligence 
of a person or corporation an action accrued under our injuries statute 
to the personal representatives of the deceased against the wrongdoer 
for the benefit of the widow and next of kin, but that statute, of course, 
has no application to the cause of action here alleged, which was not 
for the causing of the death of Fraley, but for damages to his estate 
for failing to pass on his application for insurance before his death oc- 
curred. The question presented is not whether a cause of action accrued 
to Fraley, and on his death survived to his administrator, for it is ad- 
mitted no cause of action accrued to him. If no cause of action ac- 
crued to him, then to sustain the action it would be necessary to hold 
that the action accrued to the administrator. There is no statute under 
which it can be claimed the cause of action here sued on accrued to 
Fraley’s administrator on his death. Neither under our statute on abate- 
ment nor under any other statute is it provided that a cause of action 
which never accrued to a person in his lifetime may .survive to his ad- 
ministrator. 1 Corpus Juris, § 325. 


[2] Plaintiff relies on Duffie v. Bankers’ Life Ass’n, 160 Iowa, 19, 
139 N. W. 1087, 46 L. R. A. (N. S.) 25, and Boyer v. State Farmers’ 
Mutual Hail Ins. Co. 86 Kan. 442, 121 Pac. 329, 40 L. R. A. (N. S.) 164, 
Ann. Cas. 1915 A, 671, as being directly in point as supporting plaintiff's 
position, and cites some other cases as approving those decisions. In 
the Duffie Case the action was brought by the wife of Joseph M. 
Duffie, who died July 9, 1911. A month before his death he applied to 
the insurance company for life insurance, signed an application naming 
his wife as beneficiary, and took the medical examination required, 
which he successfully passed. The application and report of the medical 
examiner were not forwarded to the insurance company’s office until 
Duffie’s death. The insurance company refused to pay the claim made, 
and the action was brought by his wife to recover it. The complaint al- 
leged that defendant’s agent carelessly and negligently failed to send 
the application to the home office of the defendant after Duffie had been 
examined by its physician, in consequence of which negligience no policy 
of life insurance was issued; that if the application had been forward- 
ed as soon as the applicant was examined by the company’s physician a 
policy would have been issued to him and would have been in force at 
the time of his death, which occurred one month after he made the appli- 
cation. The question of the action accuring or surviving to the plaintiff 
does not appear to have been raised. The trial court directed a verdict 
for the defendant, and on appeal the Supreme Court of Iowa reversed 
the judgment. In the opinion, which it must be admitted supports plain- 
tiff’s position, will be found cited other decisions relied on by plaintiff 
and which are not here specifically mentioned. In some, at Yeast, of 
them, while the court used language which appears to be in harmony with 
the Duffie Case, the question was not involved for decision, for the ac- 
tion was on contract, and it is not and cannot be denied that the over- 
whelming weight of authority is that mere delay in passing upon an ap- 
plication for insurance cannot be construed into an acceptance by the 
insurer. 

In the Boyer Case on July 7 Boyer applied for insurance on a 
growing crop of corn against damage by hail and gave his note in pay- 
ment of the premium. The agent of the insurance company did not for- 
ward the application and note to the company until the night of July 
10, and it was not received at the company’s office till July 12, and a 
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policy was issued that day. On July 11 a hail destroyed the crop and 
the company refused to pay the loss. The court in its opinion stated 
that the suit was not on a contract of insurance, but was based on the 
negligence of the insurance company’s agent in not forwarding the ap- 
plication and premium until to late to be of any benefit to the insured, 
and that the agent’s negligence was the negligience of the company. 
The insurance company was held liable. The difference between that 
case and the Duffie Case and the case under consideration here is that, 
if any action accrued to any one it accrued to Boyer in his lifetime, and 
the suit was prosecuted by him. Northwestern Mutual Life Ins. Co. 
v. Neafus, 145 Ky. 563, 140 S. W. 1026, 36 L. R. A. (N. S.) 1211, was 
an action on an alleged contract of insurance, and we do not consider 
some things that were said in the opinion as pertinent to the question 
involved. In Wilken v. Capital Fire Ins. Co., 99 Neb. 828, 157 N. W. 
1021, the court followed the decision in the Duffie Case three justices 
dissenting, and in the later case of Meyer v. Central States Liife Ins. 
-o., 103 Neb. 640, 173 N. W. 578, the same court declined to tollow the 
Wilken Case, and held that an action of tort would not lie for a refusal 
to make a ott, 7 National Union Fire-Ins. Co. v. School District, 


122 Ark. 179, 182 S. W. 547, L. R. A. 1916D, 238, the Supreme Court 
held a cause of action i negligence could not be predicated upon mere 
delay in passing upon an application for insurance. . 


Whether Fraley, if he had not been instantly killed, but had sur- 
vived his injuries, would have had a cause of action for accidental in- 
jury under other provisions of the policy he applied for, is not here in- 
volved; but in our view, under sound legal principles, no cause of action 
survived or accrued to his administrator on the facts alleged in the de- 
claration. 

[3] Plaintiff contends that defendant should have raised the question 
of the right of plaintiff to maintain the suit by pleading in abatement, 
and that by pleading in bar after demurrer overruled the question was 
waived. If, as we hold, it appears on the face of the declaration that 
no cause of action accrued to Fraley, the question was not whether an 
action abated, but whether a right of action accrued to his administrator. 
The objection might properly be raised on motion in arrest of judgment. 
We think the question was not waived. 


The judgment of the Appellate Court is affirmed. 
Judgment affirmed. 


HESSLER v. FEDERAL CASUALTY CO. OF DETROIT, MICH. 
(No. 23894.) 


(Supreme Court of Indiana. Jan. 4, 1921.) 
129 Northeastern Reporter, 325. 


2. INSURANCE — ACCIDENT POLICY COVERS DEATH AT 
HANDS OF ROBBER. 


In the absence of a limitation in the policy, an accident insurance 
policy covers death of insured at hands of a robber. 


(For other cases, see Insurance, Dec. Dig. § 455.) 
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3. INSURANCE — SUMMARY OF POLICY PROVISIONS ON 
BACK CONSIDERED IN CONSTRUING POLICY. 


Words printed on the back of an accident policy, purporting to sum 
up what is embraced in it, constitute a part of the contract, and are to 
be considered in its construction. 


(For other cases, see Insurance, Dec. Dig. § 150.) 


4. INSURANCE—AMBIGUOUS POLICY CONSTRUED IN FAVOR 
OF INSURED. 


Where the meaning of an insurance policy is ambiguous, or the pol- 
icy is so drawn as to be fairly susceptible of different constructions, it 
will be construed strictly against the insurer and most favorably to the 
insured, 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—ACCIDENT POLICY HELD TO COVER DEATH 
FROM ROBBER, NOTWITHSTANDING LIMITATION 
AGAINST INTENTIONAL INJURIES. 


Where an accident insurance policy stated plainly on the back that 
it covered injuries inflicted by robbers, but on an inside page contained 
a provision, in small print, without any headline indicating a limitation 
on the liability, limiting the liability to 20 per cent. of the face of the 
policy in case of injuries intentionally inflicted by another, the policy 
was so printed as to suggest the construction that insurer was liable for 
its face, if insured was killed by a robber, and the company is bound by 
that construction. 


(For other cases, see Insurance, Dec. Dig. § 530.) 


Appeal from Circuit Court, Allen County; John W. Eggerman, 
Judge. ‘ 


Action by John Hessler, administrator, against the Federal Casualty 
Company of Detroit, Mich. Judgment for the plaintiff for only the 
amount tendered by defendant, and plaintiff appeals. Reversed and re- 
manded, with directions to render judgment for plaintiff for the full face 
of the policy. 


Superseding opinion of Appellate Court, 127 N. E. 620. 


Ewsank, J. This was an action to recover on a policy of accident 
insurance, issued to Joseph F. Parrant, which was in force at the time of 
said Parrant’s death. The complaint was in one paragraph, and in ad- 
dition to stating facts showing that the insured held a policy of accident 
insurance isisued by the appellee company, and that appellant was en- 
titled to recover thereon for the death of the insured, it alleged that the 
insured was killed by a robber, who came into the store where he was 
employed, intending to commit robbery, and after requiring the insured 
to hold up his hands, under threat of injury, shot and killed the insured, 
when another employee in the store approached from behind. 

The face of the policy of insurance, which was made a part of the 
complaint, and was also introduced in evidence, printed on a double 
page, 11 by 17 inches in size, and recites that for a consideration named 
the appellee (our italics)— 

“does hereby insure the persons described in said application subject 
to all of the provisions, conditions, and limitations herein contained and 


indorsed hereon, * * * for loss of life, five hundred dollars (the prin- 
cipal sum of this policy).” 
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The signatures of the president and secretary of the appellee com- 
pany are at the bottom of the double page, on the face of the policy, 
and it is also countersigned on that page. The policy is so prepared and 
folded that the reverse side contains two pages, each 81% by II inches, 
on one of which, again folded to make the outside of the folded policy, 
are a series of 13 conditions, while on the other, the back page, as it is 
folded, is a copy of the application for the policy, with an express state 
ment at the top that “the following is a copy of the application and a 
part of the insurance contract,” and below the copied application is the 
statement that “this policy, subject to its conditions, covers over 2,500 
diseases, of which the following are among the most prevalent and com- 
mon,” followed by a list of 60 diseases, arranged alphabetiically, run- 
ning from “Appendicitis” to “Yellow Fever.” Immediately below is the 
statement that “ it also covers all bodily injuries caused by accidental 
means, such as * * * gunshot wounds, * * * injuries inflicted by robbers 
or highwaymen * * * whether such accidents happen at home, in the 
office, store, shop,” etc. 


On the face of the policy on the double page, above the signatures, 
are a series of clauses, numbered alphabetically from (a) to (k), in- 
clusive, each of which shows some beneficial provision in favor of the 
insured, the several clauses being each under one of the following head- 
lines, printed in capital letters: “ACCIDENT INDEMNITY—TOTAL 
LOSS OF TIME,” “ACCIDENT INDEMNITY—SPECIFIC LOSS- 
ES,” “FOR LOSS OF LIFE,” “ACCIDENT LOSSES—DOUBLE IN- 
DEMNITY,” “BENEFICIARY INSURANCE,” “SPECIAL INDEM- 
NITIES,” ILLNESS INDEMNITY,” “QUARANTINE INDEM- 
NITY,” “SPECIAL DISEASES,” “TEN PER CENT. INCREASE IN 
INDEMNITIES,” and “SIXTY PER CENT. ACCUMULATION.” 


Following these, printed in small type, without any further head lines 
are three clauses, numbered (1), (m), and (n), respectively, each of 
which undertakes in some way to limit the liability of the appellee. 
Clause (1) states a limitation on the liability for disability caused by 

. carbuncles and similar affections; clause (n) provides that proofs of 
injury, illness, death, or disability must be furnished within 30 days, and 
stipulates what must be established by such proofs, and imposes certain 
limitations on the right to sue for the recovery of any claim, and that 
“any claim not brought in conformitiy with the provisions of this para- 
graph shall be forfeited to the company,” with certain stipulations 
against the forfeiture by the company of its rights of defense; and 
clause (m) reads as follows (our italics) : 


“(m) In event of death, disability or loss from injury, except drown- 
ing, of which there is no external or visible mark or contusion on the 
body; or death, disability or loss due partly to injury and partly to dis- 
ease or bodily infirmity, or death, disab‘lity or loss, due wholly or in 
part to, or resulting directly or indirectly from, injuries tintentionally 
inflicted upon the assured by himself or by any other person, unneces- 
sary exposure to danger, attempt to evade arrest, rioting, strikes, poison, 
anesthetic, injuries received by the assured while under the influence of 
any intoxicant or narcotic, or while violating law or the rules of a cor- 
poration, injuries inflicted upon the assured by himself or received by 
him while sane, injuries received by the assured while in or on or in 
consequence of being in or on or attempting to get in or out of any 
aerial machine or conveyance, or disability resulting wholly or 1m part, 
directly or indirectly from dementia, insanity, surgical operation for any 
chronic ailment, or any venereal disease, then, in any such case referred 
to in this paragraph, the limit of the company’s liability shall be 20 per 
cent. of the amount which would otherwise be payable under this pol- 
icy.” . 


sorte so re serra « oe tie ncn Adis 


A aa le Ri type at en ee 


i 
i 
q 
i 
i 


if 
; 
| 
y 
i 
; 








254 Insurance Law Journal, Vol. 57. [Mar., 1921. 


The complaint also alleged that proofs of loss were duly furnished 
and that appellant and the insured complied with all the conditions of 
the policy on their part. 

The appellee filed an answer in two paragraphs: First. An answer 
of general denial. Second. Setting out clause (m) as above recited, 
and alleging that the insured was intentionally shot with a pistol or 
revolver by some unknown person, and thereby received injuries 
intentionally inflicted upon him by the said unknown person, 
from which injuries he died, and reciting the facts attending the injury 
and death, substantially as stated in the complaint, and stating the legal 
conclusion that under the terms of said clause (m) of the policy the 
appellant was entitled to recover only 20 per cent. of the $500 demanded, 
and also avering that the appellee was and always had been ready and 
willing to pay that amount, together with interest thereon, but did not 
owe the appellant any more than such twenty per cent. with interest 
thereon. It also alleged that a legal tender of the sum of $127 was made 
by appellee to the appellant, and by him refused, and that the appellee 
brings into court, tenders to appellant and deposits in court for his use 
the said amount. The appellee also offered in open court to allow judg- 
ment in favor of apellant for $127 and accrued costs. 


To this paragraph of answer the appellant replied by a denial. The 
cause was submitted for trial, and at the request of the appellant a special 
finding of facts was made, on which the court stated its conclusions of 
law (1) that the appellant was entitled to recover from the appellee 
$154.70, with his costs to the time of the offer to confess judgment, and 
(2) that the appellee was entitled to recover its costs after the time of 
making such offer, to each of which conclusions of law the appellant re- 
served an exception. Thereupon judgment was rendered in conformity 
with the conclusions of law. 

The apellant also filed a motion for a new trial, on the alleged grounds 
that the decision is not sustained by sufficient evidence, and is contrary to 
law, and duly accepted to the overruling of such motion. The errors 
assigned, and not waived, challenge each of the conclusions of law, and 
the ruling on the motion for a new trial. 


[1] The policy, as alleged in the complaint, was read in evidence, and 
the evidence proved, without material contradiction, the facts substantially 
as they were alleged in the complaint and in the second paragraph 
of the answer, including the facts that the purpose of the unknown 
person in entering the store was to commit robbery, and that the death 
of the insured was wholly due to and resulted directly from injuries in- 
tentionally inflicted upon him by said unknown person. But as these 
facts were all recited in the special finding, just as the evidence tended to 
establish them, there was no error in overruling the motion for a new trial. 


It remains to determine whether, upon the facts above set out, as so 
alleged. proved, and recited in the special finding, the conclusions of law 
stated by the trial court were correct, and, if they were erroneous, in what 
the error consisted. The question presented for decision is whether the 
fact that the insured died from wounds intentionally inflicted upon him 
by a robber, while in the store where he was employed, brings this case 
within the limitation contained in clause (m), so as to reduce the amount 
of the insurance to 20 per cent. of the face of the policy, or whether, 
when construed in connection with the express provision in the face of the 
policy that the contract is “subject to all the provisions * * * indorsed 
herein,” and the statement on the back of the policy that ‘it also covers 
all bodily injuries caused by accidental means, such as * * * gunshot 
wounds, * * * injuries inflicted by robbers or highwaymen * * * at home, 
in the office, store, shop,” etc., the limitation as to “injuries intentionally 
inflicted upon the assured by himself or by any other person,” contained 
in clause (m), should be held not to apply to the facts of this case. 
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[2] Except for limitation as to injuries “intentionally inflicted upon 
the assured by * * * any other person,” there could be no doubt that the 
policy covered the death of the insured at the hands of the robber. 
Travelers’ Protective Ass’n v. Fawcett, 56 Ind. App. 111, 104 N. E. 991. 
There is some authority to the effect that, if the said limitation in clause 
(m) stood alone, it might be construed to reduce the amount of the 
recovery in case the injuries were intentionally inflicted by a third person 
in an attempt to rob the insured. Washington v. Union etc. Co., 115 Mo. 
App. 627, 91 S. W. 988; Orr v. Travelers’ Ins. Co.. 120 Ala. 647, 24 South. 
997; Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 667, 8 Sup. Ct 1360, 
32 L. Ed. 308; Travelers’ Protective Ass’n v. Fawcett, 56 Ind. App. 111, 
122, 104, N. E. 991. 


[3] But, in construing a policy of accident insurance, words printed 
on the back of the policy purporting to sum up what is embraced by it, 
constitute a part of the contract, and are to be taken into consideration in 
its construction. 25 Cyc. 744. 


[4] Where the meaning of a policy of insurance in ambiguous, or it 
is so drawn as to be fairly susceptible of different constructions, it will be 
construed strictly against the insurer, and that construction will be 
adopted which is most favorable to the insured. Utter v, Travelers’ Ins. 
Co., 65 Mich. 545. 32 N. E. 812, 8 Am. St. Rep. 913: Federal Life Ins. 
Co. v. Kerr, 173 Ind. 613, 618, 89 N. E. 398, 91 N. E. 230; 1 Corpus Juris, 
p. 414, § 37: May on Insurance, §§ 174, 175; Wood on Insurance (2d 
Ed.) §§ 60. 62. 


[5] And the unequivocal statement on the back of the policy, pre- 
sented in a manner to catch the eye of the insured, that “it also covers all 
bodily injuries caused wholly by accidental means, such as * * * gunshot 
wounds * * * injuries inflicted by robbers or highway men * * * at home, 
in the office, store, shop,” etc., expressly referred to in the opening lines 
of the policy by the expression that the insurance is “subject to all of 
the provisions * * * herein contained and endorsed hereon,” forbids that 
a limitation which purports to reduce the amount of liability in case of 
“injuries inflicted upon the insured by himself or by any other person,” 
hidden away in small type, in clause (m) following, without further head- 
line, other clauses placed under the headline in capital letters of “SIXTY 
PER CENT. ACCUMULATION,” shall receive a construction that will 
defeat the recovery in this case of all but 20 per cent. of the face of the 
policy. 

It’ will be observed that the enumeration on the back of the policy of 
what it “also covers” does not suggest that in this particular it is subject 
to any limitations or conditions that would defeat or reduce the declared 
liability in case of an injury caused by gunshot wounds, inflicted by rob- 
bers in the store where the insured was employed. There is hardly room 
for doubt that, when the policy with the quoted statement printed on the 
back of it was presented to the insured in soliciting his application for 
insurance and collecting the initial premium, he would understand that 
he was insured for $500 against death inflicted by a gun in the hands of 
a robber who might invade his working place, and that the appellee 
company printed those words below the application on the back of the 
policy with the intention that the insured should so understand his con- 
tract. The construction thus suggested to induce the execution of the 
contract and the payment of premiums must be adhered to in settling for 
a loss covered by the policy. 


The judgment is reversed, and the cause, is remanded, with directions 
to restate the conclusions of law in conformity with this opinion, and to 
render judgment in favor of the appellant for the full face of the policy, 
together with accrued interest and costs. 


ations 








thre tier i Ae 


ee 


— in ncn ene 


oe et at 


2 penne tie 


hc aan OE ats LALO LN Sh Tela SO NNeND. 








256 Insurance Law Journal, Vol. 57. [Mar., 1921. 


REX HEALTH & ACCIDENT INS. CO. v. PETTIFORD. 
(No. 10630.) 


(Appelate Court of Indiana, Division No. 2. Dec. 22, 1920.) 
129 Northeastern Reporter, 248. 


INSURANCE—DEATH FROM DISEASE AT TRAINING CAMP IS 
NOT WHILE “ENGAGED IN ACTIVE MILITARY SERVICE.” 
The death of insured from influenza contracted while he was at a mil- 

itary training camp after being inducted into the military service in time 

of war is not death while engaged in the active military service within a 

clause of the policy exempting the company from liability for death while 

so engaged. 
(For other cases, see Insurance, Dec. Dig. § 438.) 


Appeal from Superior Court, Marion County; Theophilus J. Moll, 
Judge. 

Action by Maria Pettiford against the Rex Health & Accident In- 
surance Company. Judgment for plaintiff, an defendant appeals. Affirmed. 


Earl J. Askren, of Indianapolis, for appellant. 
R. L. Bailey, of Indianapolis, for appellee. 


GRAF v. EMPLOYEES’ LIABILITY INS. CO., Limitep. (No. 33692.) 
(Supreme Court of Iowa. Dec. 21. 1920.) 


(180 Northwestern Reporter, 297.) 


1. INSURANCE—IN THE ABSENCE OF STATUTE INSURANCE 
COMPANY MAY EXACT WARRANTIES. 
In the absence of interdiction of statute, an insurance company may 
exact warranties of any facts thought material. 
(For other cases, see Insurance, Dec. Dig. § 264[1].) 


3. INSURANCE—THOUGH INSURER FAILED TO FILE FORM 
POLICY, RECOVERY CAN BE HAD ONLY ON POLICIES AS 
WRITTEN. 

Under Code Supp. 1913, §§ 1783a-1783c, and Code Supplemental Supp. 
1915, § 1783b. requiring the filing of form of policy with the auditor, etc., 
for approval. and providing a penalty against any company violating any 
provsions and allowing the auditor to suspend such company’s authority to 
transact business within the state until the form of policy shall have been 
filed, a foreign insurance company by writing an accident policy on a 
form not filed and approved merely subjected itself to penalty, yet, as 
it would be estopped from asserting the invalidity of such policy, the 
insured cannot reject unfavorable provisions and recover on the policy, 
but it is bound by the policy as written. 

(For other cases, see nsurance, Dec. Dig. § 133[1].) ‘ 
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5. INSURANCE—COMPROMISE OF CLAIM ON ACCIDENT 
POLICY AGREEMENT HELD VALID. 


When a foreign insurance company which had written an accident 
policy on form not filed or approved by the state auditor, etc., in good 
faith denied liability because of the insured’s false representations that 
he was receiving a weekly salary in excess of the amount of the benefit, 
and that he was not engaged in superintending construction, a settlement 
on the basis of the amount of protection to which the insured on basis 
of his salary might have been entitled is valid and binding, regardless 
of how the courts might have disposed of the insurance company’s claims. 


(For other cases, see Insurance, Dec. Dig. § 579.) 


Appeal from District Court. Buchanan County, H. B. Boies, Judge. 
Action on insurance policy. Jury was waived, and cause submitted 


on a stipulation of facts. Petition was dismissed, and plaintiff appeals. 
Affirmed. 


Cook & Cook, of Independence, and Edwards. Longley. Ransier & 
Harris, of Waterloo, for appellant. 


Milton A. Smith, of Independence, and Miller & Wallingford of Des 
Moines, for appellee. 


Lapp, J. The defendant is an insurance company organized under 
the laws of England with its principal place of business in the city of 
London, and for more than 20 years last past has been properly admitted 
to and has transacted business in this state. Its policies promise idem- 
nities in event of death or disability resulting from “bodily injuries 
sustained * * * solely and independently of all other causes through ex- 
ternal, violent, and accidental means as specified in the following schedule, 
subject to the conditions hereinafter set forth.” This schedule fixed the 
principal sum at $15,000, and. among other injuries enumerated, fixed the 
idemnity for loss of either foot by severance at or above the ankle at 
one-half that sum. A policy was issued to plaintiff April 20, 1916, and 
on September 14th following he lost a foot by accident of the nature 
described in the contract. Due notice was given and proofs of loss fur- 
nished, and, unless the defenses interposed are sustained, the insured is 
entitled to recovet $7,500 idemnity, together with $50 surgeon’s fee for 
amputating the foot, less $4,000 paid with interest from October 17, 1916. 
The policy was issued “in consideration of $50 premium and of the war- 
ranties in the schedule of warranties hereinafter contained.” No. 15 of 
the conditions of the contract read: 


“The assured on the acceptance of this policy makes the following 
statements, which he warrants to be true, and such statements are hereby 
made part of this contract: * * * (6) My occupation and duteies are 
fully described as follows: General Manager—office and general super- 
intendent—not superintending. Classified as preferred. (7) My income 
per week exceeds the amount of single weekly idemnity under this and 
all other policies carried by me.” 


The policy stipulated the payment of a weekly idemnity of $50 a week 
for injuries not included in the schedule, for which flat idemnities are 
promised, but which “shall immediately, continuously. and wholly disable 
and prevent the assured from performing any and every kind of duty 
pertaining to his occupation, * * * so long as he lives and suffers such 
total disability.” These warranties, if valid, are conceded to have been 
breached in that the insured’s occupation including superintending the 
construction of buildings, and his weekly income was less than the weekly 
indemnity of $50 per week. A controversy arose between the parties 
hereto as to whether defendant was liable on account of the injury sus- 
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tained by plaintiff, and, although denying liability, it entered into an 
agreement with plaintiff by the terms of which the latter, for and in 
consideration of $4,000, released and discharged defendant of all claims 
under the policy. “The claims of the defendant is that the sum of $4,000 
paid by the defendant in settlement accurately represented the amount 
which would have been payable to the plaintiff if the plaintiff had 
correctly stated his weekly earnings in his application for the policy of 
insurance and the policy had provided for the payment per week in case 
of disability resulting from the receipt of an injury of an amount not in 
excess of the plaintiff's: actual weekly earnings.” On the other hand 
plaintiff contends that the alleged warranties set out “were unlawfully 
included in said policy of insurance in violation of law, and that, because 
of the failure to file or have this particular policy approved by the 
Governor, auditor of state, and the Attorney General, or any two of 
them, the defendant is estopped from pleading such warranties as defenses 
or to prove that such warranties were made or are untrue, and that as a 
consequence the settlement alleged has no other consideration than the 
claim of defense under such alleged warranties.” The form of policy 
issued to plaintiff had ont been filed with the office of the auditor of this 
state, nor approved by the Governor, auditor, and Attorney General. or 
any two of them. The issues for determination, as stated by the parties, 
are: 

(1) Whether the defendant is estopped from pleading or proving 
as a defense the falsity of the warranties; (2) whether the facts alleged 
in defendant’s answer as constituting a breach of warranty are a suffir 
cient consideration for a settlement for $4,000 of the claim which but 
for the alleged breach of warranty as set forth above would have been 
$7,500.” 

[1] The policy was issued “in consideration $50 premium and of the 
warranties in the schedule of warranties.” This schedule included those 
set out known by the insured to be false when made, and it is sought to 
avoid them because of their alleged illegality. In the absence of inter- 
diction of statute, an insurance company may exact warranties of facts 
thought material. See Nelson v. Nederland Life Insurance Co., 110 Iowa, 
216, 600, 81 N. W. 807; Miller v. Insurance Co., 31 Iowa, 216, 7 Am. Rep. 
122. We have not discovered anything in the code prohibiting the inclu- 
sion of warranties in application or policy. 


{2, 3] II. Appellant contends, however, that such prohibition is to 
be found in rules adopted by the insurance commissioner, under statutory 
authority. See Noble v. English, 183, Iowa, 893, 167 N. W. 629. If any 
such there are, they were not proven in this case, and neither this nor 
the trial court will take judicial notice notice of the details or manner in 
which the insurance commissioner, through a state officer, trancacts or 
performs the various duties of his office, nor of the rules by whiich his 
office is governed. Owens v. Norwood, 174, N. W. 851, cited by appellant, 
is not in point, and, as neither party has taken the trouble to investigate 
the question, we are content in merely stating the rule. Counsel seem to 
rely, however, on section 1783a of the Code Suplpement of 1913 and the 
two sections following. The first of these prohibits any insurance com- 
pany from transacting business within the state “under the provisions of 
chapter six of title nine of the Code, to write or use any form of policy 
or contract of insurance, on the life of any individual in this state, until 
a copy of such form or contract has been filed with the auditor of state 
subject to approval or disapproval of the Governor, auditor of state, and 
Attorney General, or by any two of them. Any form of policy or con- 
tract which has been disapproved by said officials shall not be written or 
used in this state.” Section 1783b of the Suplemental Supplement of the 
Code of 1915, directs that the above officials “decline to approve any 
such form of policy or contract of insurance unless the same shall, in all 
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respects, conform to the laws of this state applicable thereto.” Here 
follow provisions with respect to medical examination. Section 1783c of 
the Code Supplement of 19193 announces a penalty of not less than $100 
nor more than $1,000 against any company violating any of the above pro- 
visos, and provides that, “should any company decline to file a copy of its 
form of policies or contracts, as provided in this act, the auditor of state 
shall suspend its authority to transact business within the state until 
such forms of policies or contracts have been so filed and approved.” The 
defendant had not filed a form of its policy with the auditor of state, nor 
had it been approved in the manner exacted. This rendered it subject to 
the imposition of a fine, but did not destroy the terms of its contract 
with the insured. Surely the company might not plead its omission to 
comply with these statutes as a defense in an action for indemnity under 
its policy, and as certainly the insured cannot insist on the portion of 
the policy favorable to his contention and repudiate the remainder. As 
none of its provisions are illegal, save as the entire instrument may be 
denounced because of the company’s failure to file the same, approved as 
exacted in the statutes cited, we dispose of this feature of the case on 
appellant’s theory that the sections cited and quoted are in point and 
applicable, but are not to be understood as so holding, or that it was not 
organized and governed by chapter 4 of title 9. Moreover, we treat the 
stipulation: of fact as though it had read that no form of policy had 
been filed with the insurance “commissioner” instead of “auditor of state” 
as the statute exacted at the time in question. What we hold is that, 
notwithstanding the failure of the defendant to obey the statute, it is not 
relieved thereby from complying with its contract, being estopped from 
pleading its noncompliance therewith, and that the insured may recover 
if at all only on the terms of the instrument as written. 


[4, 5] III. Was there a sufficient consideration for the settlement? 
But for the falsity of the warranties, the receipt of the $4,000 would 
have been only a partial payment, and the remainder of the $7,500 
might have been recovered. But each warranty is conceded to have been 
false in that the insured warranted: (1) That his occupation was “of- 
fice and general superintendent only, and not superintending,” when his 
occupation was actually superintending construction; and (2) that his 
income per week exceeded the amount of a single weekly indemnity pro- 
vided, when in fact such income was much less. Owing to the breach 
of these warranties at the very inception of the contract, a dispute arose 
as to whether the company was liable on the policy on account of the in- 
sured’s loss of a foot, but, notwithstanding such denial, an agreement 
was entered into in pursuance of which the plaintiff for and in considera- 
tion of $4,000 paid by the company receipted for same “in full satisfac- 
tion and discharge of all claims accrued or to accrue on the said cor- 
poration” under the policy “in respect of all injuries or injurious results, 
direct or indirect, arising or to arise from an accident sustained by me on 
or about the 14th day of September, 1916.” According to the stipulation, 
“the claim of the defendant is that the sum of $4,000 paid by the de- 
fendant in settlement accurately represented the amount which would 
have been payable to the plaintiff if the plaintiiff had correctly stated his 
weekly earnings in his application for the policy of insurance, and the 
policy had provided for the payment per week in case of disability re- 
sulting from the receipt of an injury of an amount not in excess Of the 
plaintiff’s actual weekly earnings.” We discover nothing in the record 
casting doubt on the good faith of the company in denying liability, nor 
in insisting that, if liable, the insured would be entitled to no greater 
indemnity than paid, nor have received a policy providing for any more 
had he not practiced the deception and warranted it otherwise as stipu- 
lated. Manifestly there was a controversy between the parties, and want 
of good faith does not appear from the record before us. This being 
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so, the adjustment of the claim by payment in part was sufficient con- 
sideration for the release executed 7 the insured. Ag said in Urdangen 
v. Fryer, 183 Iowa, 39, 166 N. W. 693: 


“If disputed claims are asserted in good faith, even though judicial 
investigation might have demonstrated them to have been unfounded in 
fact, the settlement thereof furnishes a sufficient consideration for the 
settlement agreement.” 


See, also, Sparks v. Spaulding Mfg. Co., 158 Iowa, 491, 139 N. W. 
1083; Ferguson v. Grand Lodge, 174 Iowa, 61, 156 N. W. 176: Green- 
lee v. Mosnat. 116 Iowa, 535, 90 N. W. 338. 

It is possible that any defense based on the breach of the two war- 
ranties might ‘not have been maintainable in whole or in part, but that 
was the very essence of the dispute between the parties to adjust, and for 
which the settlement was made, and, as there is no showing of any want 
of good faith on defendant’s part, such settlement may not be set aside 
or disregarded. It is binding on the parties, as the trial court rightly 
ruled. 

The judgment of dismissal is affirmed. 

Weaver, C. J., and Stevens and Arthur, JJ., concur. 


MERKEL v. RAILWAY MAIL ASS’N. (No. 15757.) 


(St. Louis Court of Appeals. Missouri. Nov. 3, 1920. Rehearing 
Denied Nov. 18, 1920.) 


226 Southwestern Reporter, 299. 


1. INSURANCE — WHETHER DEATH RESULTED FROM EX- 

TERNAL VIOLENCE, HELD FOR JURY. 

In an action on an insurance policy, whether or not general peri- 
tonitis from which insured died resulted from external violence held for 
the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


3. INSURANCE—PRESUMED THAT INSURED DID NOT VOL- 
UNTARILY INFLICT INJURY UPON HIMSELF. 


In an action on an insurance policy, there is a presumption of law 
that insured did not voluntarily inflict upon himself an injury which 
caused his death. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


5. INSURANCE — VERDICT FOR BENEFICIARY HELD NOT 
BASED UPON INFERENCE ON INFERENCE. 


It having been shown that death of insured was due to general peri- 
tonitis, and that such condition may result from external violence, a 
verdict could be rendered to the effect that the general peritonitis was in 
point of fact caused by external violence and was accidental, and not self- 
inflicted, without predicating an inference upon another inference, in 
view of the presumption of law that the insured did not voluntarily in- 
flict an injury upon himself. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 
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7. INSURANCE—VEXATIOUS DELAY IN PAYING PROCEEDS 
OF POLICY HELD FOR JURY. 


Whether or not there is any vexatious refusal on the part of an in- 
surance company to pay the proceeds of a policy within the meaning of 
Rev. St. 1909, § 7068, is a question for the jury if there is any substantial 
testimony upon which such a finding may be based; affirmative proof 
of vexatious delay being unnecessary. 


(For other cases, see Insurance, Dec. Dig. § 668[1].) 


8. INSURANCE—FACTS HELD INSUFFICIENT TO WARRANT, 
SUBMISSION OF QUESTION OF VEXATIOUS DELAY TO 
JURY. 

Where attending physician in death certificate made out at death of 
insured gave appendicitis as the cause of death, an insurer in an acci- 
dent policy held entitled to rely upon the death certificate. and to have 
a legitimate and proper right to defend against an action to recover the 
amount named in the policy, and the court erred in submitting the ques- 
tion of vexatious delay to the jury under Rev. St. 1909, § 7068, although 
such attending physician testified that death resulted from general perito- 
nitis caused by external violence. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


9. INSURANCE—REFUSAL TO PAY MUST BE WILLFUL AND 
WITHOUT REASONABLE CAUSE TO CONSTITUTE “VEXA- 
TIOUS DELAY.” 


Refusal of an insurance company .to pay beneficiary under a policy 
must be willful and without reasonable cause in order to constitute “vexa- 
tious delay” within the meaning of Rev. St. 1909, § 7068, providing for re- 
covery of damages in such a case. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


(For other definitions, see Words and Phrases, Vexatious Delay.) 


Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 
Action by Azzie Merkel against the Railway Mail Association. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 


E. P. Wilson and Brownrigg, Mason & Altman, all of St. Louis, for 
appellant. 


Edward W. Foristel and James J. O’Donohoe, both of St. Louis, 
for respondent. 


BECKER, J. This is an action brought by plaintiff against defendant 
in the circuit court of the city of St. Louis to recover under the terms 
of an insurance policy issued to her husband, Henry J. Merkel. 


The trial resulted in a judgment for the plaintiff, for a total sum of 
$4,938; $800 of this amount being for damages and attorney’s fees. 


It appears that the plaintiff, Azzie Merkel, was the widow of the 
deceased, Henry J. Merkel, who, preceding his death. was a railway 
mail clerk in the service of the government; that on June 15, 1916, he 
was in perfect health and left the city on that date about 3 o’clock, in 
the course of his employment; that he traveled between St. Louis and 
Nashville; that when he returned on the 17th of June following he was 
complaining of his stomach. His wife. testified that she made an ex- 
amination and found his stomach was black and blue with bruises all 
across the front; that he went to work again on the 18th; that he was 
due back on the 20th; but came back on the 19th; that when he came 
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home he was screaming with pain, and that she called Dr. Wolfert and 
Dr. Hertel; that he was taken to the hospital, where he died on the 21st; 
that the deceased was 29 years old and weighed about 190 pounds, and 
was in good health prior to his last illness. 

Dr. Hertel testified that he had known the deceased all his life; 
that prior to June. 1916, his health was perfect; that he was called to 
see him about the 20th of June, 1916, and that he found him suffering 
with peritonitis; that his abdomen was swollen, his pulse about 120. 
and his skin moist and clammy; that he made an examination of his 
«stomach and sent him to the hospital; that when he opened the abdo- 
men it contained a large quantity of serum and pus, bowels over whole 
region of abdomen swollen, cyanotic, and in places showing beginning 
degeneration. He stated this condition could be caused by a strangulated 
bowel, a blood clot, or interdisposition, but that he found none of these 
conditions present, and when asked the question, “Could that condi- 
tion that you found there be caused by a blow on the stomach?” he 
answered. “That is the most frequent cause of it;” that this condi- 
tion was due to injury; that the mark upon the abdomen was about one- 
half inch wide and three or four inches long, and was caused from ex- 
ternal violence. Upon cross-examination he stated that he made out the 
death certificate. omitting to say anything about accidental causes; that 
he was advised to do so by the coroner, Dr. Padberg, in order to eli- 
minate complications; and that he had several cases where they had put 
the diagnosis in this way, or as he saw fit, on account of the relations 
of the family, standing, etc. 

Dr. Wolfert testified, in answer to a hypothetical question, that Mer- 
kel died from general peritonitis, or blood poisoning of the whole 
stomach, and that this could not have been caused by anything but a 
blow from the outside. The testimony would tend to show further that 
this condition of the stomach did not originate in the region of the ap- 
pendix, but had spread to that portion of the abdomen. The plaintiff 
offered further testimony as to a reasonable amount for attorney’s fees 
in bringing suit, etc. 

Defendant’s answer was a general denial, and at the close of plain- 
tiff's evidence defendant offered a demurrer which was by the court 
overruled. Defendant offered no testimony. 


I. Appellant here seriously contends that from the record before 
us it clearly appears that the jury could not arrive at a verdict favorable 
to plaintiff except in violation of the rule that forbids the predicating 
of one inference upon another inference. We have gone over all of the 
authorities cited in support of this contention, and have most carefully 
considered the able argument set up in support of the point here sought 
to be made, and, after mature consideration thereof, have come to the 
conclusion that the point is without merit. 


The record discloses that plaintiff herself testified that the insured 
was 29 years old, 5 feet 10 inches in height, and weighed about 190 
pounds. and on the 15th day of June, 1916, was in perfect health. In 
this statement she is corroborated by another witness, a physician who 
had known the insured nearly all of his life. Plaintiff further testified 
that she next saw the insured on the 17th day of June, when the insured, 
who was employed in the capacity of a railroad mail clerk, returned 
from his run to Nashville, Tenn.; that he then complained of his 
stomach, and upon examination plaintiff found “his stomach was black 
and blue: bruises all across the front of his stomach, * * * from his 
stomach on down into his bowels.” (Italics ours.) This testimony in 
itself is evidence of external violence. And on this point the jury had 
in addition the testimony of an expert witness to the effect that the black 
and blue marks could not have been caused by anything except external 
violence. 
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In light of this testimony, we are of the opinion, and so hold, that 
the jury had before them testimony as to facts which, if they believed, 
were evidences in themselves that the deceased suffered external vio- 
lence, which being true. iti follows that in order for the jury to arrive at 
the conclusion that the deceased suffered external violence it was not 
necessary for them to predicate such finding upon an inference. 

[1, 2] It was then within the province of the jury, it having been 
shown by competent testimony that the death of the deceased was due 
to general peritonitis, and further testimony that general peritonitis may 
result from external violence, to draw the inference that the general 
peritonitis was in point of fact caused b¥ external violence. Up to this 
point .there is then no violation of the rule that you cannot predicate a 
verdict upon an inference drawn from another inference; that 1s, piling 
inference upon inference. 

[3] Now, though the jury could infer that the deceased came to 
his death from general’ peritonitis caused by an external blow, there 
would still be one essential link missing to complete the chain of proof 
necessary to predicate a verdict favorable to plaintiff, namely, that the 
external blow which caused the peritonitis was accidental, and not self- 
inflicted. Absent any testimony whatsoever on this subject, the missing 
link is supplied by a presumption of law, to wit, that the insured did not 
voluntarily inflict an injury upon himself. If we are correct in our view 
that there is such a presumption of law, then the result arrived at by 
the jury in the instant case is arrived at without piling inference upon 
inference in violation of the rule. 

[4] There has been some confusion due to the inaccurate use of 
the words “presumption and inference,’ which in some instances has 
the impression that “presumption” and “inference” are synonymous, 
whereas these words have distinct and separate meanings. The word 
“presumption,” in the strict legal sense, “should be applied only to a 
presumption of law,’ and as.such may be defined as “the deduction 
which the law expressly directs to be made from particular facts”; 
whereas “inference” as distinguished from “presumption of law” is “a 
deduction which may be made from any facts legally proved.” 

“The difference is that a presumption is a mandatory deduction, 
while an inference is a-permissible deduction which the reason of the 
jury makes without an express instruction of law to that effect.” 1 
Jones on Evidence, 59. 

“Presumptions of ‘law are usually founded upon reasons of public 
policy, social convenience, and safety which are warranted by legal ex- 
perience of courts in administering justice. The court must always in- 
struct the jury as to the force and effect of legal presumptions. Pre- 
sumptions of fact must always be drawn by a jury.” 1 Greenleaf, 
Evidence, 107, 144. 

[5] We are therefore of the opinion, and so hold, that under the 
record in this case the jury, predicating their finding upon competent 
testimony as to the facts and circumstances in the case and the inference 
which they could properly draw from such testimony, and taking into 
consideration the presumption of law above adverted to, could arrive 
at a verdict favorable to plaintiff without predicating an inference upon 
another inference. 


[6] Il. The point raised that the learned trial court erred in al- 
lowing the plaintiff’s expert witnesses to testify that the general peri- 
itonitis from which the insured suffered was due to a blow. over defend- 
ant’s objection that such testimony invaded the province of the jury, 
is well taken. 
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One of the issues in the case was whether the general peritonitis 
with which, according to the physician who testified for plaintiff, the 
deceased suffered and was the cause of his death, was caused by ex- 
ternal violence, and to permit a medical expert, over proper objection, to 
testify that the general peritonitis was due to an injury, is permitting 
such witness to “substitute his reasoning and conclusions for the reason- 
ing and conclusions of the jury upon an issue before the triers of fact.” 
Deiner v. Sutermeister, 266 Mo. 505, loc. cit. 521, 178 S. W. 757. 

In Glasgow v. St. Ry. Co., 191 Mo. 347, 89 S. W. 915, the main 
question in the case was whether plaintiff's condition was the result of 
the alleged accident. Expert witnesses for plaintiff were permitted to 
testify, over timely objections, as to what was the cause that produced 
the plaintiff's affliction, and it was held on appeal that this constituted 
reversible error. In the course of the opinion it is said: 


“It was competent for them, in giving their opinions, to speak of 
that which they knew from their scientific learning and experience. It 
was not competent for them to draw conclusions of facts from the evi- 
dence in the case: yet that is what they did. If the jury gave credit to 
the testimony of the physicians; the verdict, paraphrased, would say, 
‘We the jury find that, whilst the plaintiff’s affliction might have re- 
sulted from many causes, yet the doctors have said it was the result of 
the fall, and we therefore so find.” The court in giving its approval to 
this testimony said to the jury, in effect, ‘Whilst it is your duty to as- 
certain from all the evidence in the case whether or not the plaintiff's 
disease was produced by the fall she claims to have received, and whilst 
these learned gentlemen have said that there are many causes that pro- 
duce such disease, yet in their opinion the plaintiff's trouble was pro- 
duced by a fall; therefore, if you think these men are worthy of credit, 
you may base your verdict on their opinion, and find that there was a fall 
and that it produced this result.’ It in effect authorized the jury to 
adopt the conclusion drawn by the experts from the evidence, rather than 
to draw their own conclusions. * * * But the testimony of these ex- 
pert witnesses went to establish the fact of the alleged fall, which was 
not a fact they learned from the medical books. Thus the weight of 
their testimony went into the scales on the question of whether or not 
there was an accident.” 


See Castanie v. United Rys. Co., 249 Mo. 192, 155 S. W. 38, L. R. A. 
1915A, 1056: Atkinson v. School of Osteopathy, 240 Mo. 338, loc. cit. 
355, 144 S. W. 816; Smart v. Kansas City, 208 Mo. 162, loc. cit. 202, 
105 S. W. 709, 14 L. R. A. (N. S.) 565, 123 Am. St. Rep. 415, 13 Ann. 
Cas. 932; Taylor v. Ry. Co., 185 Mo. 239, loc. cit. 256, 84 S. W. 873, 
and cases cited. 

Under the facts in this case we are therefore of the opinion, and so 
hold, that the admission of this testimony was prejudicial error. 

III. This brings us to the last objection urged by appellant, namely, 
that there was no evidence of any vexatious delay, and that the court 
erred in submitting this question to the jury. 

[7] Section 7068, Revised Statutes of Missouri 1909, provides for a 
recovery of such damages “if it appear from the evidence that such com- 
pany had vexatiously refused to pay such loss.” It is true this is a ques- 
tion for the jury, if there is any substantial testimony upon which such 
a finding may be based. This is a matter to be determined by the jury 
from all the facts and circumstances in the case, and it is not necessary 
that affirmative proof of vexatious delay be offered. However, there 
must be some testimony from which reasonable inferences may be drawn 
showing a vexatious delay. 

[8] In the case at bar the attending physician, Dr. Hertel, who was 
plaintiff's witness in the case, stated that in the death certificate made 
out by him at the time of the death of deceased he gave appendicitis as 
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the cause of death. He was in a position to know more about the pro- 
ximate cause of the death of deceased than any one else, and the de- 
fendant would have a right to rely upon such statements, especially in 
view of all the other facts in this case, and a legitimate and proper 
right to defend against an action to recover the amount named in this 
policy, 

[9] As was said in Non-Royalty Shoe Co. v. Phoenix Assurance 
Co., 277 Mo. 399, 423, 210 S. W. 37, loc. cit. 43: 

“It is from the very nature of the case, and from the protean form 
which the facts of the case assume. difficult, if not impossible, to frame 
any general rule for use in determining when a refusal to pay is vexa- 
tious and when it is not.” 

There must be some substantial evidence tending to show that such 
refusal was willful and without reasonable cause. We do not find such 
in this case, and we think the action of the court in submitting this ques- 
tion to the jury was error. Non-Royalty Shoe Co. v. Phoenix Assurance 
Co., supra, and cases cited. 

It follows from what we have said above that the judgment is re- 
versed, and the cause remanded. 


Reynolds, P. J., and Allen, J., concur. 


PENN v. TRAVELERS’ INS. CO. (No. 16015.) 
(St. Louis Court of Appeals. Missouri. Nov. 3, 1920.) 
225 Southwestern Reporter, 1033. 


1. INSURANCE—NO RECOVERY FOR ACCIDENTAL DEATH BY 

DISCHARGE OF GUN. 

Where insured, while making his way over or through a wire fence, 
lost his balance and stumbled or lost control of his acts and move- 
ments, thereby causing the discharge of a gun which he was carrying, 
by which discharge he was shot and killed, there could be no recovery 
under an accident policy providing that insurer should not be liable if 
injury or death resulted “wholly or partly from firearms.” 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 


2. INSURANCE—UNAMBIGUOUS TERMS OF INSURANCE POL- 
ICY NOT TO BE CHANGED BY JUDICIAL CONSTRUCTION. 
While it is true that exceptions exempting insurer from liability are 

strictly construed against the insurer, especially where the terms of 

policies are ambiguous, yet, where the contract is plain and the terms are 
unambiguous, the court cannot change those terms by judicial construc- 
tion. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE — EXCEPTION AS TO DEATH BY FIREARMS 
PERMISSIBLE IN ACCIDENT POLICY. 


A provision in an accident policy that it should not cover death 
resulting wholly or partly “from firearms was valid. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 
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Appeal from CircuiteCourt, Lincoln County; Edgar B. Woolfolk, 
Judge. 

“Not to be officially published.” 

Action by Stuart L. Penn, administrator de bonis non of the estate 
of Charles B. Penny, deceased, against the Travelers’ Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed. 


Jones, Hocker, Sullivan & Angert, Vincent L. Boisaubin, and Wil- 
liam V. O'Donnell, all of St. Louis, for appellant. : 

Derwood E. Williams, of Troy, Joseph R. Palmer, of Elsberry, and 
Sutton & Huston, of Troy, for respondent. 


Nipper, C. This is an action on a policy of accident insurance. 
The case was tried before the court without the aid of a jury. Plaintiff 
recovered, and defendant prosecutes its appeal. 

That portion of the policy which is deemed pertinent for the pur- 
poses of this opinion is as follows: 

“The Travelers’ Insurance Company. Hartford, Connecticut, hereby 
insures the person named in the stub of this policy bearing even number 
and date herewith, retained by the company and hereby made a part of 
this contract, against bodily injuries effected during the term of this 
insurance solely by external, violent and accidental means in the man- 
ner following, subject to the conditions herein contained, to wit: 

“(a) If such injuries shall, independently of all other causes, result 
in death within ninety days from the date of accident, the company 
will pay $2,500 to the executors, administrators or assigns of the insured. 
* * * (9) This insurance shall not cover disappearance nor injuries 
of which there is no visible contusion or wound on the exterior of the 
body of the insured, nor shall it cover accident, injury, disability or 
death resulting wholly or partly from any of the following, to wit: 
* * * Firearms. * * * ” 

Plaintiff introduced the stub referred: to in the policy, and the fol- 
lowing agreed statement of facts: 

“In the above-entitled cause as an agreed statement of facts, and 
for the purpose of the trial of this case at this time, it is agreed by the 
parties hereto that the facts in said case are as follows: 

“On the 30th day of November, 1916, before 12 o’clock noon of that 
day, in Lincoln county, Mo., Charles B. Penny, the insured, while mak- 
ing his way over or through a certain wire fence, accidentally lost his 
balance or stumbled and accidentally lost control of his acts and move- 
ments in such a way as to cause the discharge of a certain loaded shot- 
gun which he was carrying, by which discharge he was shot and in- 
stantly killed; said wound being external and visible on the exterior of 
the body of the insured. 

“That on the —— day of November, 1916, the plaintiff, A. M. Stu- 
der, was by the probate court of Lincoln county, Mo., duly appointed 
administrator of the estate of said Charles B. Penny, and immediately 
thereafter gave bond and qualified and is and at the time of the bring- 
ing of this suit was duly acting as said administrator. 

“That on the 13th day of December, 1916, or thereabout, the plain- 
tiff, through his attorney, Joseph R. Palmer, wrote to the defendant com- 
pany requesting that the company furnish blanks for making proof of 
death of the said Charles B. Penny, and the defendant declined to fur- 
nish the same and on said 13th day of December, 1916, notified the plain- 
tiff, through its said attorney, that it did not admit liability on said pol- 
icy and denied that the injury complained of was covered by said pol- 
icy and refused to pay the same or the amount mentioned in said policy. 

“It is further agreed that the policy sued on may be introduced in 
evidence in this case and considered by the court. 
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“It is further agreed that no part of said policy has been paid.” 


The defendant then offered a demurrer to the evidence, which was 
by the court overruled. The defendant then requested the court to give 
the following declaration of law, which was refused: 


“Tf the court finds from the evidence that the insured, while making 
his way over or through a wire fence, lost his balance, or stumbled, or 
lost control of his acts and movements, thereby causing the discharge of 
a gun which he was carrying, by which discharge he was shot and killed, 
the court will find for the defendant.” 


The defendant contends that under the stipulated facts the cause 
was expressly exempted by the policy, and therefore the finding and 
judgment should have been for the defendant. It is plaintiff's conten- 
tion, however, that the proximate cause of the insured’s death was the 
accidental stumbling, and not the discharge of the gun, and therefore 
defendant is liable. Among the cases relied upon by plaintiff to sustain 
the judgment upon this theory are Fetter v. Fidelity & Casualty Co., 174 
Mo. 256, 73 S. W. 592, 61 L. R. A. 459, 97 Am. St. Rep. 560; Goodes v. 
Order of U. C. T., 174 Mo. App. 330, 156 S. W. 995: Greenlee v. Kansas 
City Casialty Co, 192 Mo. App. 303, 182 S. W. 138; as well as cases from 
other jurisdictions. We have examined all of these cases and others, 
and we are unable to subscribe to plaintiff's view of this case. 


In Fetter v. Fidelity & Casualty Co., supra, the accidental falling 
against a table produced a hemorrhage of, a diseased kidney, which 
hemorrhage was held to be the immediate cause of death. 


[1] This policy provides that the defendant will not be liable if. in- 
jury or death results “wholly or partly from firearms.” It certainly 
cannot be contended in this case that death did not result from firearms. 


In the cases relied on by plaintiff, the court was concerned in deter- 
mining which of two causes produced death, and whether or not an ac- 
cident produced death, or some other cause produced it. 


Whether it be an accident which caused the discharge of the gun, or 
whether the gun be discharged in some other way. the death resulted 
from the discharge of the gun according to the stipulated facts’ before 
us, and therefore the defendant was not liable under the express provi- 
sions of the policy. To hold otherwise, under the facts of this case, 
would be placing a construction upon this contract in plain contraven- 
tion of its express terms. 


[2, 3] Plaintiiff advances the additional argument here that the 

» exceptions in the policy do not include liability, or injury, or death, which 
results from the unintentional, unconscious, and accidental discharging 
of a firearm, and cites a number of cases outside of this jurisdiction to 
sustain that theory. This policy provides that it does not cover accident, 
injury, disability, or death, resulting. wholly or partly, from a number of 
exceptions, among which is firearms; and while it is true that exceptions 
exempting the insurer from liability are strictly construed against the 
insurer, especially where the terms of such policies are ambiguous, yet 
where the contract is plain and the terms unambiguous the court can- 
not change its terms by en construction. Taylor v. Loyal Pro- 
tective Insurance Co., 194 S. W. 1055. The terms of this policy are plain 
and unmistakable, and the contract is such a one as plaintiff and de- 


ceased had a right to enter into. Scales v. National Life & Accident 
Insurance Co., 186 S. W. 948. 


Under the conceded facts in this case, plaintiff is not entitled to re- 
cover. 


The commissioner recommends that the judgment be reversed. 
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Per CuriaM. The foregoing opinion of Nipper, C., is adopted as 
the opinion of the court. 


The judgment of the circuit court is, accordingly, reversed. 
Reynolds, P. J., and Allen and Becker, JJ., concur. 


WOODLOCK v. AZTNA LIFE INS. CO. (No. 19800.) 
(Supreme Court of Missouri, Division No. 1. Dec. 2, 1920.) 
225 Southwestern Reporter, 994. 


1. INSURANCE — NOTICE OF DEATH GIVEN 20 DAYS AFTER 
APPOINTMENT OF ADMINISTRATOR SUFFICIENT. “IM- 
MEDIATE NOTICE.” ; 


Where an accident policy required an immediate notice in writing 
of any accidental injury, fatal or nonfatal, and the wife of the insured, 
who was named as beneficiary. pre-deceased him-so that his estate be- 
came beneficiary, notice of insured’s death on June Ist, given July 3d, 
must be deemed sufficient to warrant recovery, where the administrator 
was not appointed until June 15th, for the terms “forthwith” or “im- 
mediate notice” necessarily mean within a reasonable time in view of 
the circumstances, and until appointment of administrator there was no 
person authorized to give notice. 


(For other cases, see Insurance, Dec. Dig. § 539[3].) 


(For other definitions. see Words and Phrases, First and Second 
Series, Immediate Notice.) 


2. INSURANCE—SUICIDE PROVISION DOES NOT APPLY TO 
ACCIDENT POLICY; “ACCIDENT.” 


Rev. St. 1909, § 6945, declaring that it shall be no defense that the 
insured committed suicide, unless it be shown that he contemplated sui- 
cide at the time he made his application, does not apply to policies ot 
insurance against death by accident, for self-destruction while sane is 
not an accident. 


(For other cases, see Insurance, Dec. Dig. § 465.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident.) 


3. INSURANCE—TEN PER CENT. LIMITATION OF LIABILITY 
UNDER ACCIDENT POLICY IN CASE OF SUICIDE, VALID 
IN CASE OF SUICIDE WHILE SANE, BUT INVALID AS TO 
SUICIDE WHILE INSANE. 


A provision of an accident policy. providing that if insured’s death 
“shall result from injuries intentionally inflicted by himself, * * * or 
shall be due to suicide (sane or insane), the principal sum insured shall 
be one-tenth” of the face of the policy and its accumulations, is valid 
as applied to cases of death by suicide while sane, as an additional in- 
dependent life insurance provision, separate from the accident insurance 
provisions of the policy; but, so far as such provision attempts or pur- 
ports to limit recovery to 10 per cent. of the face of the policy in case of 
suicide while insane, it is void as conflicting with Rev. St. 1909, § 6945, 
providing that suicide is not a defense in suit on a life insurance pol- 
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icy ; for the statute invalidates not only total exemptions from, but also 
limitations of, liability in cases of suicide, where the insurer is other- 
wise liable. 


(For other cases, see Insurance, Dec. Dig. § 530.) 


Appeal from St. Louis Circuit Court; William M. Kinsey, Judge. 

Action by Frank V. Woodlock, administrtor of the estate of Frank 
D. Woodlock, deceased, against the Etna Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed and remand- 
ed. 


Jones, Hocker, Sullivan & Angert, of St. Louis, for appellant. 


Harry G. Whelan and James J. O’Donohoe, both of St. Louis, for 
respondent. 


DREHER v. ORDER OF UNITED COMMERCIAL TRAVELERS 
OF AMERICA. 


(Supreme Court of Wisconsin. Jan. 11, 1921.) 
180 Northwestern. Reporter, 815. 


1, INSURANCE — EVIDENCE HELD TO SHOW DEATH WAS 
NOT CAUSED BY EXTERNAL VIOLENCE. 


In an action on policy insuring only against death by external, vio- 
lent, and accidental means, and excepting death from asphyxiation, tes- 
timony by three witnesses that they saw a reddish spot on the temple of 
deceased a short time after his death and an opinion by a physician 
that a blow had caused the death, Held insufficient to warrant a finding 
that death was caused by an external and violent blow, and not by 
asphyxiation from automobile fumes, as stated in the death certificate 
and the proof of loss. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Circuit Court, Milwaukee County; W. R. Foley, Judge. 


Action by Josephine F. Dreher against the Order of United Com- 
mercial Travelers of America, a corporation. Judgment for defendant 
on verdict. and plaintiiff appeals. Affirmed. 


Wm. E. Burke and Chas. S. Thompson, both of Milwaukee, for. ap- 
pellant. 

Robert N. McMynn, of Milwaukee (John A. Millener, of Columbus, 
Ohio, of counsel), for respondent. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


FRANKFORT MARINE, ACCIDENT & PLATE GLASS INS. CO. v. 
LAFAYETTE TELEPHONE CO. (No. 10425.) 


(Appellate Court of Indiana, Division No. 2. June 16, 1920.) 
129 Northeastern Reporter, 329. 


1. INSURANCE — AVERMENTS OF COMPLAINT OF HOLDER 
OF PUBLIC LIABILITY POLICY SUFFICIENT AS AGAINST 
DEMURRER PRESENTING ONLY QUESTION OF NOTICE. 


Averments of complaint of holder of policy of public liability in- 
surance issued by defendant that defendant insurer had knowledge of the 
accident on account of which plaintiff seeks to recover within five days 
after it occurred, but failed to give plaintiff any information thereof, etc., 
held sufficient as against defendant insurer’s demurrer presenting only the 
question of notice. 


(For other cases, see Insurance, Dec. Dig. § 634[2].) 


4. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUSTAIN 
FINDING MANAGER OF HOLDER OF LIABILITY POLICY 
WITHOUT NOTICE OF ACCIDENT WITHIN SIX MONTHS. 


In an action on a policy of public liability insurance, evidence held 
sufficient to sustain finding that the manager of plaintiff insured within 
less than six months after the accident on account of which recovery is 
sought did not have notice thereof. 


(For other cases, see Insurance, Dec. Dig. § 665[7].) 


7. INSURANCE—LIABILITY INSURER WHICH REFUSED TO 
DEFEND CANNOT CHALLENGE POLICY HOLDER’S CON- 
DUCT OF DEFENSE. 


A liability insurer, having breached its contract to defend action 
against its policy holder, cannot after thus standing by with arms folded. 
challenge the policy holder’s conduct of the defense of such action in the 
absence of fraud in order to escape costs and expenses incurred by the 
policy holder on appeal from the judgment recovered against it. 

(For other cases, see Insurance, Dec. Dig. § 513.) 


Appeal from Superior Court, Tippecanoe County: Hy H. Vinton, 
Judge. 

Action by the Lafayette Telephone Company against the Frankfort 
Marine, Accident & Plate Glass Insurance Company. From judgment for 
plaintiff, defendant appeals. Affirmed. 


Superseding former opinion, 127 N. E. 832. 
Elmer E. Stevenson, of Indianapolis, for appellant. 


Edgar D. Randolph, Charles A. Burnett, and George P. Haywood, all 
of Lafayette, for appellee. 
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BALLARD v. GLOBE & RUTGERS FIRE INS. CO. OF NEW YORK. 
(Supreme Judicial Court of Massachusetts. Suffolk. Jan. 6, 1921.) 
129 Northeastern Reporter, 290. 


INSURANCE—STATUTE AS TO REPRESENTATIONS NOT 
APPLICABLE TO CONDITIONS PRECEDENT; HOLDER OF 
POLICY AGAINST THEFT CANNOT RECOVER WHERE 
CONDITION PRECEDENT OF UNCONDITIONAL OWNER- 
SHIP NOT MET. 


Where plaintiff, on acount of the conditional sale contract under 
which he held, was not the sole and unconditional owner of his auto- 
mobile when he took out thereon a theft policy, expressely stating as a 
condition that it should be null and void if the interest of assured was 
other than unconditional and sole ownership, the contract did not become 
binding on the parties, and plaintiff cannot recover for a loss. despite St. 
1907. c. 576, § 21. providing no misrepresentation or warranties shall 
prevent the policy attaching, unless made with actual intent to deceive, etc., 
which is not applicable to an unperformed condition precedent to the 
policy becoming effective. 


(For other cases, see Insurance, Dec. Dig. §§ 250[1], 282[13].) 


Exceptions from Superior Court, Suffolk County; George A. Sander- 
son, Judge. 

Action by Alfred L. Ballard against the Globe and Rutgers Fire In- 
surance Company of New York. Verdict for plaintiff, and defendant 
excepts. Exceptions sustained, and judgment ordered for defendant. 


Frederic A. Crafts, of Boston, for plaintiff. 
Brown & Came, of Boston, for defendant. 


CarroLL, J. This is an action of contract on a policy of insurance to 
recover for the loss by theft of an automombile. It was stated in the 
policy that the automobile insured was fully paid for and “is not mort- 
gaged or otherwise incumbered.” The plaintiff acquired it under a con- 
ditional sale agreement in writing by which it was to remain the property 
of the seller until fully paid for. Five hundred dollars of the agreed price 
was unpaid when the policy issued, and at the time of the loss $200 re- 
mained unpaid. It was expressly stated as a condition of the policy that 
it was to be null and void if the interest of the assured in the property be 
other than unconditional and sole ownership. The defendant’s motion 
for a directed verdict was denied and the jury found for the plaintiff. 

It was undisputed that the plaintiff was not when the policy was 
issued the sole and unconditional owner of the automobile. By the terms 
of the policy it did not become a contract binding on the parties, unless 
the plaintiff was at the time the unconditional owner of the property. 
The defendant’s motion should have been granted. St. 1907. c. 576, § 21, 
providing that no misrepresentation or warranty made in the negotiation 
of a contract or policy of insurance by the assured shall be deemed mat- 
erial, or defeat or avoid the policy, or prevent its attaching unless such 
misrepresentation or warranty is made with actual intent to deceive, or 
unless the matter misrepresented or made a warranty increased the risk 
of loss, is not.applicable when a condition, precedent to the policy becom- 
ing effective, is not performed. Batchelder v. Queen Ins. Co., 135 Mass. 
449. Barker v. Metropolitan Life Ins. Co., 188 Mass. 542. 74 N. E. 945; 
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Fondi v. Boston Mut. Ins. Co., 224 Mass. 6, 112 N. E. 612. The plaintiff 
cannot recover because, as he did not unconditionally own the automobile 
when the policy was issued, the terms of the policy were not fulfilled and 
the contract of insurance did not take effect. It is therefore unnecessary 
to consider the other questions raised by the defendant. 

Exceptions sustained. 

Judgment for defendant. 


—_——_- a> 


AMERICAN PAPER PRODUCTS CO. v. CONTINENTAL INS. CO. 
(No. 15904.) 


(St. Louis Court of Appeals. Missouri. Dec. 7, 1920. Rehearing Denied 
Dec. 30, 1920.) 


225 Southwestern Reporter. 1029. 


1. INSURANCE—EXPULSION OF COVER OVER HOT WELL 

HELD “EXPLOSION”. 

As respects clause exempting sprinkler leakage insurer from liability 
“for loss caused by explosion,” the sudden expulsion of the cover of a 
hot well used in connection with a steam boiler, caused by the force of the 
steam and hot water therein, which broke the nine bolts holding the cover 
in place and propelled the cover through the roof of the building, is an 
“explosion,” which in the common acceptance of the term includes the 
sudden bursting or breaking up from internal or other force, and is not 
limited to cases caused by combustion or fire. 


(For other cases. see Insurance, Dec. Dig. § 424.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Explosion.) 


2. INSURANCE—EXCEPTIONS CONSTRUED MOST STRICTLY 

AGAINST INSURER. 

While an insurance contract is construed to give effect to all its pro- 
visions, if possible, and its terms are accepted in their plain and ordinary 
sense, exceptions inserted in the policy by the company which attempt to 
exempt it from certain specified risks are to be construed in case of doubt 
strictly against the insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—AMBIGUOUS PROVISIONS CONSTRUED 
MOST STRICTLY AGAINST INSURER. 
In the case of ambiguity in the language used to limit the liability of 
the insurer, it is to be construed in favor of the insured and against the 
insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—EXCEPTION OF LOSS FROM EXPLOSION 
DOES NOT EXCEPT LOSS INDIRECTLY CAUSED BY EX- 
PLOSION. 

In a sprinkler leakage policy an exception of liability for loss caused 
by an explosion does not relieve the insurance company from liability for 
damage caused by water running from a pipe of the sprinkler system 
though the pipe had been broken by an explosion, especially when a 
previous exception relating to fire excepted loss by fire and also loss re- 
sulting from leakage caused directly or indirectly by fire. ° 


(For other cases. see Insurance, Dec. Dig. § 424.) 
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Misc.] Green River Distilling Co. v. Mass., Bndg., etc. 273 


Appeal from Circuit Court, Lincoln County; Edgar B. Woolfolk, 
Judge. 
_ Action by the American Paper Products Company against the Con- 
tinental Insurance Company. Judgment for plaintiff, and defendant 
appeals. Affirmed. 


Leahy, Saunders & Barth, of St. Louis, for appellant. 
Leonard, Sibley & McRoberts and Shepard Barclay, all of St. Louis, 
for respondent. 


a RR 


GREEN RIVER DISTILLING CO. v. MASSACHUSETTS BOND- 
ING & INS. CO. 


(Supreme Court of New York, Appellate Term, First Department. De- 
cember, 21, 1920.) 


185 New York Supplement, 307. 


INSURANCE—LIABILITY POLICY INSURING FOREIGN COR- 
PORATION HELD NOT TO COVER PREMIUM FOR AT- 
TACHMENT BOND. 


Where, in action for wrongful death against assured, a foreign cor- 
poration, it bonded the attachment of its property, it could not recover 
from its liability insurer the premium paid by it for the bond and the 
amount it paid the sheriff for poundage, under a policy obligating insurer 
to defend suits, “pay all costs and expenses incident to the investigation, 
adjustment, and settlement of claims, and all costs taxed against the 
assured in any legal proceedings defended by the company,” ete., for. 
wihfle assured would not have been put to such expense but for the acci- 
dent, the attachment did not affect the merits of the controversy in the 
suit. 


(For other cases, see Insurance, Dec. Dig. § 513.) 


Appeal from Municipal Court, Borough of Manhattan, Ninth District. 

Action by the Green River Distilling Company against the Mass- 
achusetts Bonding & Insurance Company. Judgment for plaintiff, after 
trial by court without a jury, and defendant appeals. Reversed, and 
complaint dismissed. 


Argued November term, 1920, before Bijur, Whitaker, and Mullan, JJ. 


Edgar J. Treacy, of New York City, for appellant. 


Carter, Ledyard & Milburn, of New York City (Rust Taggart, of 
New York City, of counsel), for respondent. 


MuLtan, J. The defendant issued an automobile liability policy to 
plaintiff. The plaintiff is a foreign corporation. Its automobile ran over 
a man, killing him. His administrator brought suit, and attached plain- 
tiff’s property in this state. The plaintiff bonded the attachment, and sues 
to recover, and has had judgment for, the sum of the amount of the 
premium paid by it for the bond and the amount paid by it to the 
sheriff for poundage. 

It is conceded by the plaintiff that its judgment can stand only if an 
agreement to reimburse is to be found in the following provisions of the 
policy: 

If thereafter any suit, even if groundless, is brought against the as- 
sured to enforce a claim for damages on account of an accident covered 
by this policy, the asured shall immediately forward to the company every 
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summons or other process as soon as the same shall have been served on 
him, and the company will, at its own cost, and subject to the limitations 
contained in condition L hereof, defend or at its option settle such: suit in 
the name and on behalf of the assured.” 

“In addition to the limits specified above. the company will pay all 
costs and expense incident to the investigation, adjustment, and settlement 
of claims, and all costs taxed against the assured in any legal proceedings 
defended by the company; * * * but the assured shall not voluntarily 
assume apy liability, nor shall the assured, without the w ritten consent 
of the company previously given, incur any expense, or settle any claim 
except at his own cost, or interfere with any negotiation for settlement, 
or in any legal proceeding. * * *” 

I find no support for plaintiff's claim in any of the language quoted. 
While the plaintiff would not have been put to the expense for which it 
now seeks reimbursement, had there been no accident, and thus no suit, 
the expense was occasioned wholly by the fact that it was a nonresident. 
Furthermore, the bonding of the attachment merely caused the substitu- 
tion of one form of security for another. The attachment grew out of 
the suit, but did not affect the merits of the controversy in that suit. 
I think, therefore, that the learned trial justice, in construing the pro- 
visions in question, gave to them too broad a meaning, and that, properly 
read, they do not go to the extent of an agreement to reimburse for the 
attachment expenses. 

Judgment reversed, with $30 costs, and complaint dismissed, with 
costs. All concur. 


LORD & TAYLOR, et at. v. YALE & TOWNE MFG. CO. * 


(Court of Appeals of New York. Dec. 7, 1920.) 
129 Northeastern Reporter, 346. 


5. INSURANCE—INSURED HELD NOT PROPER PARTY PLAIN- 

TIFF. 

Where a liability insurer paid a judgment recovered against the in- 
sured on account of an accident resulting from a defect in a coal handling 
system installed by defendant, the sole cause of action is in the insurer, 
and it was improper, in an action by the insurer against defendant, who, 
it was asserted, was negligent in installing the apparatus, to join the in- 
sured as a party plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 606[5].) 
Collin, Hogan, and Elkus, JI. dissenting. 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Lord & \Taylor, Incorporated, and the Travelers’ Insur- 
ance Company of Hartford, Conn., against the Yale & Towne Manu- 
facturing Company. From a judgment of the Appellate Division, First 
Department (187 App. Div. 889, 174 N. Y. Supp. 911), affirming a judg- 
ment of the Trial Term entered upon a verdict directed by the court in 
favor of defendant after a special verdict, plaintiffs appeal. Affirmed 
as to plaintiff Lord & Taylor, but as to plaintiff Travelers’ Insurance 
Company reversed and new trial granted. 


Frank Verner Johnson, of New York City, for appellants. 
Louis H. Porter, of New York City. for respondent. 
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NEW AMSTERDAM CASUALTY CO. v. STATE INDUSTRIAL 
COMMISSION er aL. (No. 11463.) 


(Supreme Court of Oklahoma. Nov. 30, 1920.) 
193 Pacific Reporter, 974. 


(Syllabus by the Court.) 

1. INSURANCE — LIABILITY OF CASUALTY COMPANY CAN- 
NOT BE EXTENDED BY IMPLICATION BEYOND TERMS 
OF POLICY. 

A casualty insurance company is not bound beyond the terms of its 
engagement, and its liability cannot be extended by implication beyond the 
terms of the policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE — CASUALTY POLICY COVERING ACCIDENTS 
TO EMPLOYEES OF ONE ENGAGED IN “WORK USUAL 
AND CUSTOMARY TO A WHOLESALE HAT AND MILLIN- 
ERY STORE” DID NOT COVER INJURY TO STORE’S PLAS- 
TERER. 

A policy of casualty insurance which insures against accidents to 
employees of one “engaged in work usual and necessary to a wholesale 
hat and millinery store” does not cover injuries received by a plasterer 
engaged in repairing the plastering of the building in which such business 
is being conducted, though such plasterer at the time of receiving the in- 
juries was in the employ of such employer. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from State Industrial Commission. 

Claim filed by A. A. Carel with the State Industrial Commission for 
compensation for a disability due to an accident in the course of his 
employment by J. H. Townsend Company, the New Amsterdam Casualty 
Company, insurer. Compensation awarded, and the insurer appeals. 
Award against insurer set aside and case remanded to commission for 
further proceedings. 


Jas. C.’Cheek, of Oklahoma City, for appellant. 
Geo. B. Rittenhouse, Gordon Stater, and P. T. McVay, all of Okla- 
homa City. for appellees. 


Cater, J. On the 17th day of December, 1919, A. A. Carel filed his 
claim with State Industrial Commission for compensation for an injury 
resulting in his disability due to an accident arising out of and in the 
course of his employment by J. H. Townsend. 

The hearing resulted in the following award: 

“Now on this 7th day of May, 1920, this cause coming on to be heard 
pursuant to a hearing before the State Industrial Commission on April 
14. 1920, and the commission, after examining the reports on file and be- 
ing otherwise well and sufficiently advised in the premises, finds: 

“That the claimant while in the employ of the respondent and in the 
course of his employment was injured on December 17, 1919, and that he 
is entitled to compensation at the rate of $18 per week, commencing on 
December 17, 1919, and continuing until the termination of disability. 

“It is therefore ordered that within 10 days from this date the New 
Amsterdam ‘Casualty Company or J. H. Townsend pay to the claimant 
compensation computed from December 17, 1919, at the rate of $18 per 
week, and continue said payments weekly until the termination of dis- 
ability, and also pay all medical expenses as may be necessary as the re- 
sult of said injury during 60 days after the accident or for such time 
in excess thereof as in the judgment of the commission may be required; 
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such charges shall not exceed the sum of $100 unless approved by the 
commission.” 

From said award this appeal is prosecuted by the New Amsterdam 
Casualty Company, a corporation. 

[1, 2] The case was tried upon a verified claim for injuries to the 
said Carel, sustained while plastering the building in which the J. H. 
Townsend Company was doing business, the answer of the said casualty 
company denying liability, the accident policy issued by the said New 
Amsterdam Casualty Company to the J. H. Townsend Company No. 
USC 69653, insuring against accident to the employees of said company 
to cover injuries received while “engaged in work usual and necessary 
to a wholesale hat and millinery store,” and the agreed statement of facts, 
which are as follows: 

“That A. A. Carel was a plasterer. That. he was employed by the re- 
spondent J. H. Townsend to repair the plastering on the building in 
which said respondent was doing business. That the building was owned 
by Mr. Townsend. 

“That the only liability of the New Amsterdam Casualty Company 
is under policy No. USC 69653, which is the only policy respondent 
holds and which is filed herein as Exhibit A.” 

The liability against said company is predicated upon the policy up- 
on the policy of said casualty insurance in evidence, insuring the em- 
ployees of J. H. Townsend Company against injuries sustained while 
engaged “in work usual and necessary to a wholesale hat and millinery 
store.” 

There is but one question involved in this appeal: Is the policy in 
question liable for injuries sustained by A. A. Carel, who was by trade 
a plasterer, and while in the employ of J. H. Townsend, repairing the 
plastering in the building in which said J. H. Townsend Company was 
doing business? 

We are at a loss to understand how, when engaged in repairing the 
plastering in the building in which the business was being conducted, the 
said Carel could be brought within the clause insuring employees engaged 
in “work usual and necessary to a wholesale hat and millinery store,” 
and therefore we are of the opinion that the New Amsterdam Casualty 
Company is not liable for injuries sustained by A. A. Carel, while en- 
gaged in repairing the plastering in said building; therefore said injuries 
are not covered by said policy of casualty insurance. 

Certainly the liability of the said company, upon said policy of cas- 
ualty insurance, cannot be extended by implication beyond the strict terms 
of said policy. Lowe et al. v. City of Guthrie, 4 Okl. 287, 44 Pac. 198: 
F. A. Richardson et al. v. Elisha Penny, 9 Okl. 655. 60 Pac. 501. 

“Where parties have entered into a contract with such knowledge of 
its contents as the law imputes, that alone must! be looked to as fur- 
nishing the measure of their rights and obligations. and courts will not 
undertake by construction to compel insurance companies to pay losses 
which they never assumed.” Brown v. Connecticut Fire Ins. Co. of 
Hartford, Conn., 52 Okl. 392, 153 Pac. 173. 

As the agreed facts in this case show that the policy of casualty in- 
surance was issued by the New Amsterdam Casualty Insurance Com- 
pany, to protect J. H. Townsend Company’s employees against accident, 
and that the employ of said Carel, claimant, was made by J. H. Town- 
send, and that in fact J. H. Townsend had no policy of insurance pro- 
tecting his employees against accident, certainly there can be no basis 
for the said award made against the New Amsterdam Casualty Com- 
pany. 

The award against the said New Amsterdam Casualty Company is 
set aside and the cause remanded to State Industrial Commission for 
further proceedings. 

All the Justices concur. 





Life. ] Mosaic ‘Templars of America v. Bean. 


LIFE. 


MOSAIC TEMPLARS OF AMERICA y. BEAN et at. (No. 93.) 
(Supreme Court of Arkansas. Jan. 10, 1921.) 
226 Southwestern Reporter, 525. 


1. INSURANCE—STATUTE PROVIDING WHO MAY BE BENEFI- 
CIARIES OF FRATERNAL POLICY HAS ONLY PROSPEC- 
TIVE OPERATION. 

Acts 1917, p. 2091, § 6, providing that payment of death benefits shall 
be confined to wife, husband, and certain other designated relatives or 
dependents of a member of a fraternal benefit assoc’ation, has no applica- 
tion to a benefit certificate issued prior to its passage, and a member, 
after the passage of such act, could change the name of his beneficiary to 
a person not falling within the statute. 

(For other cases, see Insurance, Dec. Dig. § 770.) 


Appeal from Circuit Court, St. Francis County. R. J. Williams, 
Special Judge. 

Action by Frank Bean and another against the Mosaic Templars of 
America. Judgment for plaintiffs, and defendant appeals. Affirmed. 


Frank Bean and Amanda Bean sued the Mosaic Templars of America 
to recover the sum of $300 alleged to be due them on a benefit certificate. 
The material facts are as follows: 


The Mosaic Templars of America is a fraternal beneficiary life as- 
sociation, and has been legally authorized to do business ‘n the state of 
Arkansas since the beginning of the year 1916. On the 22d day of 
March, 1916, it issued a benefit certificate in the sum of $300 on the life 
of Maggie Starks, and Mary Young was designated as the beneficiary. 
Mary Young was a kinswoman of Magg’e Starks, but the degree of their 
relationship is not stated. On the 19th day of August, 1919, Maggie 
Starks was in failing health, and applied to/ Frank Bean and Amanda 
Bean for financ‘al help to take care of her for the balance of her life and 
to pay the assessments upon her benefit certificate. The plaintiffs agreed 
to help Maggie Starks, and wrote to C. E. Bush. National Grand Scribe 
and Treasurer of the defendant association, advising him that Maggie 
Starks wished to change the name of the beneficiary in her policy to the 
names of the pla‘ntiffs. The letter further stated that the plaintiffs were 
not related to Maggie Starks in any manner, and that the consideration 
for the change of beneficiaries was that they should pay the premiums 
on her policy and take care of her during the balance of her life. Bush 
advised the plaintiffs that he had authority to change the benefic ary to 
plaint’ ffs, provided Maggie Starks would go before a notary public and 
make a will changing the beneficiary to plaintiffs. This Wes done, and 
thereafter plaintiffs expended the sum of $275 in taking care of Maggie 
Starks and paying the premiums on her policy. The premiums were pa‘d 
until the death of Maggie Starks, and proof of her death was duly made 
to the association. 

The defendant refused payment, on the ground that the attempted 
change of beneficiaries was contrary to the statutes of the state, and 
that, the appointment of plaintiffs as beneficiaries being proh‘bited by 
the statutes of the state, they have no right to share in the benefit fund 
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of the association. The court found in favor of the plaintiffs, and judg- 
ment was rendered for the plaintiffs for the amount sued for. The de- 
fendant has appealed. 


Scipio A. Jones and Thomas J. Price, both of Little Rock, for appel- 
lant. 
James R. Bussey, of Forrest City, for appellees. 


SOVEREIGN CAMP, W. O. W., v. BEARD. (No. 11551.) 
(Court of Appeals of Georgia, Division No. 2. Jan. 20, 1921.) 
105 Southeastern Reporter, 629. 


(Syllabus by the Court.) 


3. INSURANCE — UNTRUE, BUT IMMATERIAL, STATEMENTS 
IN APPLICATION FOR FRATERNAL INSURANCE DO NOT 
INVALIDATE CERTIFICATE. 

The act of 1914 “for the regulation and control of benefit societies,” 
etc. (Acts 1914, p. 100, § 4; Park’s Code, § 2564), does not change the 
law, so as to render a certificate of insurance issued by a fraternal bene- 
fit society null and void on account of untrue, but immater‘al, statements 
contained in the application; and this is the rule. although the statements 
contained in the application are warranted to be true. with the further 
— that,, if any of them be untrue, the policy shall become null and 
void. 


(For other cases, see Insurance, Dec. Dig. § 723[2].) 


Error from Superior Court, Colquitt County: W. E. Thomas, Judge. 


Action by Ruby Beard against the Sovereign Camp, Woodmen of the 
World. Judgment for plaintiff, and defendant brings error. Affirmed. 


L. L. Moore, of Moultrie, for plaintiff in error. 


D. P. Starr and Shipp & Kline, all of Moultrie, for defendant in er- 
ror. 


STEEN v. MODERN WOODMEN OF AMERICA. (No. 13514.) 
(Supreme Court of Illinois. Dec. 21, 1920. Rehearing Denied Feb. 3, 
1921.) 


129 Northeastern Reporter, 546. 


1. INSURANCE — BY-LAW CONCERNING PRESUMPTION OF 
DEATH FROM DISAPPEARANCE HELD NOT VOID FOR 
UNCERTAINTY. 


A by-law amendment providing that disappearance or long-continued 
absence should not be regarded as evidence of death until the full term 
of the member’s expectancy of life had expired was not void for uncer- 
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tainty by reason of its failure to specify the date or age at which ex- 
pectancy of life should begin to run; it being clear that the age at which 
expectancy of life was to begin to run was the time of disappearance. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


3. INSURANCE — “ACTUAL DEATH” UNDER FRATERNAL 
BENEFIT POLICY CONSTRUED;. “ACTUAL.” 


Under a by-law amendment of a fraternal benefit association providin 
that disappearance of a member should not be regarded as evidence o 
death or give any right to recover on any benefit set up until the full 
term of the member’s expectancy of life without proof of actual death, 
proof of death by circumstantial evidence was not excluded, but it only 
required proof of death in fact prior to the expiration of the life ex- 
pectancy, the word “actual” being something real or actually existing, as 
opposed to something merely possible, and actual death being death ex- 
isting in fact, as distinguished from a constructive or speculative death 
established by a rule of evidence. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Actual.) 


4. INSURANCE — APPLICATION, CONSTITUTION, BY-LAWS, 
AND CERTIFICATE TO BE CONSTRUED TOGETHER AS 
“CONTRACT.” 


In the case of a fraternal benefit association the contract of insurance 
is the application of the member, the constitution and by-laws of. the 
society. and the benefit certificate issued by the society to the member, 
and all are to be constrifed together. 

(For other cases, see Insurance, Dec. Dig. § 718.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Contract.) 


‘ 


5. INSURANCE — MEMBERS MUST ACQUAINT THEMSELVES 
WITH BY-LAWS. 


A person who enters a fraternal benefit assoc‘ation must acquaint 
himself with its laws; for they contribute to the admeasurement of his 
rights, his duties, and his liabilities. 


(For other cases, see Insurance, Dec. Dig. § 718.) 


7. INSURANCE — FRATERNAL BENEFIT ASSOCIATION MAY 
AMEND BY-LAWS. 


Where in a contract of insurance of a fraternal benefit association it 
is provided that members shall be bound by the rules and regulations 
governing the society or that may thereafter be enacted for such govern- 
ment, and those conditions are assented to and the member accepts the 
benefit certificate, it is sufficient reservation of the right of the society 
to amend or change its by-laws. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


8. INSURANCE — REPRESENTATIVES OF ASSOCIATION 
ALONE VESTED WITH POWER OF DETERMINING WHEN 
CHANGE OF BY-LAWS IS DEMANDED. 


The duly chosen and authorized representatives of the members of a 
fraternal benefit association alone are vested with the power of determin- 
ing when a change in the by-laws is demanded, and with their discretion, 
generally speaking, courts cannot interfere; the latter only interfering 
when there is an abuse of discretion and a clear, unreasonable, and 
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arbitrary invas‘on of private rights, having nothing to say in regard to 
questions of policy, doctrine, or discipline. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


ll. INSURANCE — BURDEN ON BENEFICIARY TO PROVE 
DEATH. 


The burden is on the beneficiary in a certificate of a fraternal ,bene- 
fit association to prove the death of the assured. 


(For other cases, see Insurance, Dec. Dig. § 817[1].) 


13. INSURANCE — BY-LAW PROVIDING MISSING MEMBER 
SHALL NOT BE PRESUMED DEAD UNTIL EXPIRATION OF 
EXPECTANCY OF LIFE NOT UNREASONABLE. 


A by-law amendment of a fraternal benefit association that no lapse 
of time or absence or disappearance on the part of any member with- 
out proof of actual death shall entitle his beneficiary to recover the 
amount of his certificate until the full term of the -member’s expectancy 
of life according to certain tables of mortality is not unreasonable. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


16. INSURANCE—BY-LAW PROHIBITING RECOVERY ON DIS- 
APPEARANCE UNTIL EXPIRATION OF LIFE EXPECTAN- 
CY NOT AGANIST PUBLIC POLICY. 


A by-law amendment of a fraternal benefit association providing that 
no lapse of time or absence or disappearance on the part of any member 
without proof of the actual death of such member shall entitle his benefi- 
ciary to recover the amount of his benefit certificate, except where such 
period of time equals the life expectancy of the missing member, is not 
void as be‘ng against public policy. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 


Appeal from the First Branch, Appellate Court, First District, on 
‘Appeal from the Superior Court, Cook County; Joseph H. Fitch, Judge. 


Action by Louisa W. Steen against the Modern Woodmen of America. 
Judgment for defendant affirmed on appeal to Appellate Court, and plain- 
tiff further appeals on grant of certificate of importance. Affirmed. 


Vincent D. Wyman, Harry C. Kinne, Charles E. Carpenter, and 
Walter M. Fowler. all of Chicago, for appellant. 

Truman Plantz, of Warsaw, George G. Perrin, of Rock Island, and 
George V. McIntyre, of Chicago, for appellee. 


THompson, J. Appellant filed her declaration in the superior court 
of Cook county against appellee, alleging that appeliee is a corporation 
organized under the laws of this state for the purpose of providing death 
benefits to the beneficiar‘es of its members upon payment of certain as- 
sessments and compliance with certain requirements and conditions; 
that in 1897 appellee issued its benefit certificate to Albert F. Steen, 
which certificate named appellant as beneficiary; that on the 7th day of 
May, 1910, Albert F. Steen disappeared from his home in the c'ty of 
Chicago and has been unaccountably absent ever since; that he left with 
the intention of returning the same day, but has never returned; that 
diligent and continuous search and inquiry have been made for him by 
appellant, but she has been and is wholly unable to find or locate him: 
that on the 7th day of May, 1917, the absence of Albert F. Steen had 
continued 7 years, and that Albert F. Steen was presumed by law to be 
dead; that Albert F. Steen died May 7, 1917; that appellant is the widow 
and beneficiary of deceased; that appellant notified appellee shortly after 
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such disappearance and has since fully informed appellee concerning the 
same; that October 15, 1917, appellant gave appellee notice in writing of 
the disappearance and absence and requested payment of benefits under 
the certificate: that all required dues and assessments have been fully 
paid on behalf of assured up to and including May, 1917. that at the time 
of Albert F. Steen’s death he was a member in good standing in appellee. 


To the declaration appellee filed a plea of general issue and a special 
plea. The special plea averred the issuance of a certificate to assured; 
that appellee is a fraternal beneficiary society; that it makes provisions 
for payment of death benefits in case of the death of members in good 
standing: that the contract in question consists of the application, the 
by-laws, and the benefit certificate; that at the time the assured made 
his written application for membership he contracted “to conform in all 
respects to the laws, rules and usages of the order now in force or wh’ch 
may hereafter be enacted and adopted by same, and that this application 
and the laws of this order shall form the sole basis of my admission to 
membership therein and of the benefit certificate to be issued me by said 
Modern Woodmen of America”; that in said application he was asked 
the following question and made the following answer: 


“7. Do you further understand that the laws of this order now in 
force or hereafter enacted enter into and become a part of every contract 
of indemnity by and between the members and the order and govern all 
rights thereunder? Answer: Yes.” 


—that the by-laws in force when the benefit certificate was issued were 
subsequently amended and modified, and from and after September 1, 
1908, to the present time said by laws have provided, among other things, 
in substance as follows: 


“Sec. 64. Action on Certificates Must be Brought Within Eighteen 
Months.—No action for recovery on a death claim based upon any bene- 
fit certificate heretofore or hereafter issued by this society can or shall 
be maintained until after the proofs of death and cla‘mant’s rights to 
berlefits, as provided in these by-laws, shall have been filed with the head 
clerk and unless brought within eighteen months from the date of death 
of the member. * * * 


“Sec. 66. Disappearance No Presumption of Death—No lapse of 
time or absence or disappearance on the part of any member heretofore 
or hereafter admitted into the society, without proof of the actual death 
of such member while in good standing in the society, shall entitle his 
beneficiary to recover the amount of his benefit certificate, except as 
hereinafter provided. The disappearance or long-cont‘nued absence of 
any member unheard of shall not be regarded as evidence of death or 
give any right to recover on any benefit certificate heretofore or here- 
after issued by the society until the full term of the member’s expectancy 
of life according to the National Fraternal Congress Table of Mortality 
has expired within the life of the benefit certificate in question, and this 
law shall be in full force and effect, any statute of any state or country 
or rule of common law of any state or country to the contrary notwith- 
standing. The term ‘within the life of the benefit certificate,” as here 
used, means that the benefit certificate has not lapsed or ‘been forfeited 
and that all payments required by the by-laws of the society have been 
made.” 


The special plea of appellee further averred that proof of the actual 
death of Albert F. Steen has never been furnished to appellee, and that 
the expectancy of life of Albert F. Steen according to the National Fra- 
ternal Congress Table of Mortality has not expired. To this special 
plea appellant filed a general demurrer, which was overruled. She elect- 
ed to stand by her demurrer, and the stiperior court entered judgment 
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in favor of appellee, which judgment was on appeal affirmed by the Ap- 
pellate Court for the First District. That court granted a certificate of 
importance, and this further appeal has been prosecuted. 


The only question presented by this appeal is the validity of section 
66 of appellee’s by-laws. Appellant contends that this by-law is void be- 
cause its meaning is uncertain, it is unreasonable. and it is against the 
public policy and established law of the state. An able and exhaustive 
brief has been filed by learned counsel for appellant urging their views 
on these points, and we give attention to the points in the order stated. 


[1] Counsel argue, first, that this by-law is uncertain, unintelligible, 
and so incomplete as to make it incapable of enforcement without a 
further provision in the by-law, contending that the by-law fixes no date 
or age of the assured at which his expectancy of life shall begin to run. 
Unless it can be determined from the by-law at what age the member’s 
life expectancy is to be calculated, it must be declared void, for the 
length or duration of such expectancy must be determined by the age of 
the member at the time fixed by the by-law to begin, for it is a matter 
of common knowledge that the expectancy of life of a person varies with 
every succeeding year of life.. It is important that the beneficiary shall 
in some way be able to tell how many years she will be required to pay 
dues after the disappearance of the member, so that she may determine 
the wisdom of keeping the certificate alive or of letting it lapse. We 
think it clear from a consideration of the by-law and the apparent purpose 
for which it was passed that the age fixed at which the expectancy of 
life is to begin to run is the time of disappearance. The object of the by- 
law is to establish a rule of evidence in disappearance cases different from 
the 7 years’ absence rule established by the common law. The rule of 
evidence sought to be established is that, when a member disappears and 
nothing is heard from him, he is presumed to live out his natural ex- 
pectancy, and at the end of his natural expectancy he will be presumed 
to be dead, but not until that time has arrived. This natural expectancy 
is to be determined according to the National Fraternal Congress Table 
of Mortality, a table recognized by the insurance departments and ¢the 
courts of practically every state in the union. The by-law has but one 
purpose and refers to but one time. The time to which it refers is the 
date of the disappearance of the member, and under the by-law the 
member’s expectancy of life must be determined from the age of the 
member on the date of his disappearance. 

[2, 3] It is further contended that the word “actual,” used in con- 
nection with the word “death,” adds nothing to the meaning of the lat- 
ter word, and reliance is placed upon the language in Gaffney v. Royal 
Neighbors, 31 Idaho, 549, 174 Pac. 1014, where the court, in passing on 
a by-law identical with the one now under consideration, said: 


“We are at a_ loss to determine what added force is given to the 
language by use of the word ‘actual’ in connection with the word ‘death.’ 
Every death is an actual death, and there is no such thing as constructive 
or presumptive death.” 


Much of the argument is based upon the theory that th's by-law ex- 
cludes proof of death by circumstantial evidence. We do not think the 
by-law subject to this construction. The law is well settled in this state 
that death may be proven by circumstantial evidence, and we do not 
consider that the by-law attacks in any way that established principle. 
We think, however, there is a clear distinction between actual death and 
death presumed by 7 years’ continued and unexplained absence. The 
word “actual” has a well-understood meaning. It is something real or 
actually existing as opposed to something merely possible. Actual death 
is death existing in fact as distinguished from a construction or spe- 
ulative death established by a rule of evidence brought into being by 
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necessity. If a man is actually dead—that is, dead in fact—he ‘has reached 
a permanent state so far as wordly affairs are concerned, and his busi- 
ness can be settled accordingly. On the other hand, if his death is de- 
termined under the 7 years’ absence rule, he is dead only because the 
law establishes death for certain purposes. He may, in fact, be alive. 
Our statute on administration of estates recognizes the distinction be- 
tween actual death and presumptive death, and provides that before dis- 
tribution of the estate of one presumed to be dead each distributee shall 
give bond conditioned to refund to such presumed decedent, if alive, all 
property received by such distributee. Hurd’s Stat. 1917, p. 23. This by- 
law provides that appellee will not pay the amount provided in the bene- 
fit certificate until there is filed, in accordance with its laws, proof of 
death in fact, or proof that the member has lived out his full expectancy 
of life, calculated from the time the member was last known to be alive. 
Its provisions are clear and the by-law is not void for uncertainty. 


[4-7] It is earnestly insisted by appellant that section 66 alters the 
contract of insurance, and is therefore unreasonable. The contract in 
this case is the application of the member, the constitution and by-laws 
of the society, and the benefit certificate issued by the society to the mem- 
ber, and all are to be construed together. Fullenwider v. Supreme Coun- 
cil of Royal League, 180 Ill. 621, 54 N. E. 485, 72 Am. St. Rep. 239. A 
person who enters an association must acquaint himself with its laws for 
they ‘contribute to the admeasurement of his rights, his duties, and h‘s 
liabilities. Where,as here, there is an express and clear reservation of the 
right to amend, he is bound to take notice of the existence and effect of 
that reserved power. The power to enact by-laws is inherent in every 
corporation as an incident of its existence. This power is a continuous 
one, and no one has a right to presume that by-laws will remain un- 
changed. Where the contract contains an express provision reserving 
the right to amend or change by-laws, it cannot be doubted that the society 
has the right so to do, and where in the contract of insurance it is pro- 
vided that membeis shall be bound by the rules and regulations now 
governing the society or that may thereafter be enacted for such govern- 
ment, and those conditions are assented to, and the member accepts the 
benefit certificate under the conditions provided therein, it is a sufficient 
reservation of the right in the society to amend or change its by-laws. 
Murphy v. Nowak, 223 Ill. 301, 79 N. E. 112,7 L. R. A. (N. S.) 393: 
Supreme Council of RoyalArcanum v. McKnight, 238 Ill. 349, 87 N. E. 
299: Pold v. North American Union, 261 Ill. 433, 104 N. E. 4: Apitz v. 
Supreme Lodge. Knights & Ladies of Honor, 274 Ill. 196, 113 'N. E. 63, 
L. R. A. 1917A, 183; Supreme Lodge, Knights of Pythias, v. Mims, 
241 U. S. 574, 36 Sup. Ct. 702, 60 L. Ed. 1179, L. R. A. 1916F, 919. 


[8] The duly chosen and authorized representatives of the members 
alone are vested with the power of determining when a change is de- 
manded, and with their discretion. generally speaking, courts cannot in- 
terfere. Were ‘t otherwise, courts, would control all benevolent associa- 
tions, all corporations, and al] fraternities. It is only when there is an 
abuse of discretion and a clear, unreasonable, and arbitrary invasion of 
private rights that courts will assume jurisdict: on over such societies or 
corporations. With questions of policy, doctrine, or discipline courts 
will not interfere. Supreme Lodge, Knights of Pyth: as, v. Knight, 117 
Ind. 489, 20 N. E. 479, 3 L. R. A. 409. 


[9] At the time this benefit certificate was issued there was a well- 
established rule of evidence in this state that the unexplained absence 
of a person from home without having been heard from for 7 years by 
those who would naturally have heard from him if he had been ali ve, 
although diligent efforts were made to find him, raised a presumption 
of death, unless the circumstances of the case were such as to account 
for his not being heard of without assuming his death. Whiting v. - 
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Nicholl, 46 Ill. 230. 92 Am. Dec. 248; Donovan v. Major, 253 Ill. 179, 
97 N. E. 231. This is an arbitrary presumption, rendered necessary on 
grounds of public policy, in order that rights depending upon life or 
death of persons long absent and unheard of may be settled by some cer- 


tain rule: Jones, in volume 1 of his Commentaries on Evidence, § 61. 
says: 


“Thayer, in his usual thorough way, gives an interesting and ‘nstruc- 
tive account of the presumption, and fixes its application in its pres- 
ent form as of 1805, and that it appeared for the first time in the text- 
books in 1815, and was speed‘ly followed by other eminent writers, end- 
ing in 1876 with Stephen. ‘Here, then’ says Thayer. ‘in 70 years we find 
the rule about a 7 years’ absence (1) coming into existence in the form 
of a judicial declaration about what may or may not fairly be inferred 
by a jury in the exercise of the’r logical faculty, the particular period 
being fixed by reference to two legislative determinations in specific cases 
of a like question; (2) passing into the form of an affirmative rule of 
law requiring that death be assumed under the given circumsances. This 
is a process of judicial legislation advancing what is a mere recognition 
of a legitimate step ‘n legal reasoning to a declaration of the legal effect 
of certain facts.’ ” 


[10] This legal presumption of death from 7 years’ unexplained 
absence arose by analogy under two early Engl’sh statutes, the one ex- 
empting from the penalty of bigamy any person whose husband or wife 
should be continuously beyond the seas or should absent himself or her- 
self for the space of 7 years together. and the other providing that per- 
sons in leases for lives who shall remain beyond the seas or absent them- 
selves from the realm for more than 7 years shall, in the absence of proof 
to the contrary, be deemed naturally dead. That the rule in question is 
merely a rule of evidence is unquestioned. Stevenson v. Montgomery, 
263 Ill. 93, 104 N. E. 1075, Ann. Cas. 1915C, 112. It is so treated by all 
the text-book writers. It was a rule born of necessity, to prevent the 
prosecution for bigamy of a deserted spouse, on the one hand, and to 
settle the property affairs of the absentee, on the other hand. It grew 
up in England at a time when travel was fraught with every danger known 
to man and when means of communication were primitive. S’nce this 
rule of law was established the social aspects of our civilization have been 
almost revolutionized. The improbab‘lity that accident, injury, sickness, 
or death could overtake a member of this society without information 
of the fact reaching his family and friends is very great. In case of need 
he scarcely could fail to find ass’stance among the million members of 
his own fraternity. Hospital, police, burial. and other records are col- 
lected and preserved in practically every state in this country and news- 
papers are published in every city And village, and, except for the reasons 
for wh’ch the law was originally established, there is now no sound 
reason for continuing the rule except that it has existed for so long a 
time that convenience makes it the best rule to follow where no other 
rule is esablished by statute or by agreement. 

{11. 12] The contract in question here is insurance on life, and the 
one essent‘al fact necessary to mature this contract is the death of the 
insured. The burden is on the beneficiary to prove this death. The rule 
of law which appellant invokes is a rule of evidence and relates to the 
manner and quantum of proof necessary to establish death. By the com- 
mon-law rule a finding of the death of the insured will be sustained on 
proof of seven years’ continued absence without intell'gence of such ab- 
sent person. Under the by-law in question such proof is not sufficient un- 
less the absence has continued for a period equal to the member’s ex- 
pectancy of life. There is no vested right in a rule of evidence, and 
parties may by contract change an established rule of evidence and pro- 
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vide that a different rule shall apply in determining controversies that 
may arise between the parties to the contract. Roeh v. Business Men’s 
Protective Ass’n, 164 Iowa, 199, 145 N. W. 479, 51 L. R. A. (N. S.) 221, 
Ann. Cas. 1915C, 813; Lundberg v. Interstate Business Men’s Accident 
Ass’n, 162 Wis. 474, 156 N. W. 482. Ann. Cas. 1916D, 667; Cobble v. 
Royal Neighbors (Mo. App.) 219 S. W. 118. In Ch’cago, Burlington & 
Quincy Railroad Co. v. Jones, 149 Ill. 361, 37 N. E. 247, 24 L. R. A. 141, 
41 Am. St. Rep. 278, we said: 


“No man or corporation has a vested right in the 1ules of evidence. 
They pertain to the remedies provided by the state for its citizens, and 
do not constitute a part of any contract.” 


To the same effect is our holding in People v. Rose, 207 Ill. 352, 69 
N. E. 762, and in Chicago Transfer Railroad Co. v. City of Chicago, 217 
Ill. 343, 75 N. E. 499, \ 

The average duration of human life after any given age being no as- 
certained and stated in well-authenticated. tables, which have been rec- 
ognized by the courts as safe rules in the calculation of the value of 
annuities and in other similar cases. no good reason is perceived why the 
same tables may not be accepted as furnishing ground legally to presume 
the de&th of a person after the lapse of the period of probable duration 
of his life, in the absence of any evidence to the contrary. These tables 
are scientifically made from actual experience in dealing with a given 
number of human lives at a given age. As we have said, the presumption 
of death on account of 7 years’ unexplained absence is an arbitrary rule, 
established by necessity, and has no basis in fact or in experience. The 
purpose of the by-law under consideration is not to do away with pre- 
sumption of death on account of disappearance and continued absence, 
but is to substitute certa‘nty for uncertainty, to displace guesswork by 
science, and to supplant groundless conjecture by actual experience. The 
record shows that Albert F. Steen was born in 1870 and joined the so- 
ciety in 1897, He was then 27 years of age, and according to the Nation- 
al Fraternal Congress Table of Mortality, his expectation of life was 
then 40.2 years. He disappeared in 1910 and was then 40 years of age. 
According to the same table his expectation of life was then 29.9 years 
This by-law, it will be seen, does not oust the courts of jurisdiction nor 
destroy the cause of action. In the instant case it merely delays the 
cause. Suppose, however, the member had been 74 years of age when he 
disappeared. Then, according to the table adopted by the by-law, his 
expectancy of life would have been 7 years, and under those circumstances 
the rule fixed by the by-law and the common-law rule of evidence would 
have established death at exactly the same t’me; but, if the member had 
been 79 years of age at the time of his disappearance, his natural ex- 
pectancy of life would have been 5 years, or, if he had been 85 years of 
age at the time of his disappearance, his expectancy would have been 3 
years, and, if he had been 96 years of age, his expectancy would have 
been one year. Under these circumstances it will be noted that the by- 
law provides a rule of evidence much more favorable to the beneficiary 
than the common-law rule. The rule of evidence established by this by- 
law is for the mutual benefit of all the million members of this society. 
The insured had the benefit of this agreement as well as all other mem- 
bers, and his beneficiary must share its burdens. Parties have a right to 
agree as to what proof of death shall be furnished before the policy is 
payable. Appellee; as a legal entity, has no interest in this matter apart 
from its membership, because it is a society organized not for profit. The 
unjust losses that might be paid under the common-law 7 years’ absence 
rule would fall on the members of the society. Appellee merely dis- 
tributes the funds which are collected from the members. Where the 
common-law rule is invoked for the purpose of settling title to property 
by administration or succession, there is no incentive for the absentee 
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to purposely absent himself and conceal his whereabouts, but rather the 
reverse. A by-law similar to the one challenged has been sustained in 
Cobble v. Royal Neighbors, supra; in McGovern v. Brotherhood of Loco- 
motive Firemen & Engineers, 31 Ohio Cir. Ct. 243, affirmed by the Su- 
preme Court without an opinion, 85 Ohio St. 460, 98 N. E. 1128; in Kelly 
v. Catholic Mutual Benefit Ass’n, 46 App. Div. 79, 61 N. Y. Supp. 394; 
and in Porter v. Home Friendly Society, 114 Ga. 937, 41 S. E. 45. 


A disappearance by-law much more drastic in its terms was held 
valid by this court in Apitz v. Supreme Lodge, Knights & Ladies of 
Honor, supra. The by-law there sustained provided that if a relief fund 
member disappeared from his home and noth’ng was heard from him by 
his family or the secretary of his lodge and no information could be had 
concerning him after diligent inquiry, and such disappearance continued 
for the period of one year, sa‘'d member stood suspended as in case of 
suspension for non-payment of assessments. Under a by-law like the 
one in the Apitz Case the beneficiary would have no right to continue 
payment of the assessments in order to keep the certificate alive, and if 
the member should reappear any time after the close of th first year’s 
absence and should be unable to comply with the requirements of the 
society for reinstatement of members suspended for non-payment of as- 
sessments, then all rights under the contract would be lost. Under such 
a by-law, if a member between the ages of 75 and 96 disappeared and no 
intelligence of him was received for 7 years, the beneficiary would not 
only lose the right to establish her case under the common-law 7 years, 
absence’ rule, but would have no rights under the by-law. Under the by- 
law now being considered, if such a member disappeared, the beneficiary 
could establish her case by proof of absence covering the member’s ex- 
pectancy of life, which would in all instances be less than 7 years. In 
that case we held that the beneficiary has no vested interest in a benefit 
certificate, and where the contract between the member and the society 
reserves the right to the soc’ety to amend or change the by-laws, and 
the members agrees to be bound thereby and accepts the certificate under 
those conditions, subsequently enacted by-laws are binding upon him. A 
by-law similar to the one held valid in the Apitz Case was sustained by 
the Supreme Court of Maryland in Royal Arcanum v. Vitzthum, 128 Md. 
523, 97 Atl. 923, L. R. A. 1917A, 179. That by-law was even more drastic 
in that it forfeited the certificate after 6 months’ absence and failure to 
report. 

[13] We think any provision of a contract which tends to prevent un- 
just and fraudulent claims should be upheld. No insurance society could 
exist on reasonable rates if the face of the straight life policy were due 
to become due at the end of 7years. As applied to life insurance, the 
common-law 7 years’ absence rule is without reason and is based neither 
on fact nor experience. While the common-law rule will be enforced 
where the parties have not contracted otherwise, we think it not only 
reasonable, but entirely sound from a business, standpoint, that the parties 
should contract to establish death in disappearance cases in accordance 
w'th tables scientifically made from experience.. This by-law does noth- 
ing more than change a rule of evidence, and in that respect it is equal- 
ly as reasonable as the by-laws approved in Roeh v. Business Men’s Pro- 
tective Ass’n, supra, and Lundberg v. Interstate Business Men’s Accident 
Ass’n, supra. It is equally as reasonable as by-laws passed subsequently to 
issuing the benefit certificate and forfeiting the benefit when the insured 
changes his employment to certain prohibited occupations or commits sui- 
cide, and such by-laws have been sustained. 

It is further urged that the by-law is void because it is against the 
public policy and established law of the state. In Zeigler v. Illinois 
Trust & Savings Bank, 245 Ill. 180. 91 N. E. 1041, 28 L. R. A. (N. S.) 
1112, 19 Ann. Cas. 127, we said: 
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“There is no precise definition of public policy, and consequently no 
absolute rule by which a contract can be measured or tested, to deter- 
mine whether or not it is contrary to public policy. Each case, as it 
arises, must be judged and determined according to its own peculiar cir- 
cumstances. The public policy of the state or of the nation is to be 
found in its Constitution and its statutes, and when cases arise concern- 
ing matters upon which they are silent, then in its judicial decisions and 
the constant practice of the government officials.” 


“It is clearly to the interest of the public that person should not be 
unnecessarily restricted in their freedom to make their owr. contracts. 
and therefore agreements are not to be held void as being contrary to 
public policy unless they are clearly contrary to what the Legislature or 
judicial decision has declared to be the public policy or they manifestly 
ténd to injure the public in some way. 13 Corpus Juris, 427. 

[14] We think that authorities generally agree that a contract is not 
void as against public policy unless it is injurious in some way to the 
interests of society. Surely a contract which tends to prevent the pay- 
ment of fraudulent or fictitious claims is not injurious to society. The 
member, Albert F. Steen, had the benefit of this by-law in that it protected 
the benefit fund from being weakened by the payment of fraudulent or 
fictitious “claims, and his benefic'ary must assume the burdens of the 
same contract under which she is indirectly benefited. The courts must 
act with care in extending those rules which say that a given contract 
is void because against public policy, since, if there is one thing more 
than any other which public policy requires, it is that men of full age 
and competent understanding shall have the utmost liberty of contractng, 
and that their contracts, when entered into fairly and voluntarily shall be 
held sacred and shall be enforced by the courts. 


[15] Because a contract may waive constitutional or statutory rights 
or may change an established rule of law does not necessarily render: it 
void on the ground that it is against public policy. In Peoria Marine & 
Fire Ins. Co. v. Whitehall, 25 Ill. 382 (original ed:tion, p. 466), this court 
held that an insurance company had the right in its policies to limit the 
time in which an action should be brought for a loss, and that the by- 
law was not against public policy simply because it fixed a period less 
than that fixed by the statute of limitations. In Pacaud v. Waite, 218 
Ill. 138, we held that parties may make valid and binding agreements to 
submit questions in dispute to the arbitrament of persons or tribunals 
other than the legally organized courts, and in De:beikis v. Link-Beelt 
Co., 261 Ill. 454, 104 N. E. 211, Ann. Cas. 1915A, 241, this court laid down 
the rule that a contract waiving the constitutional right of a trial by 
jury was not against public policy. 

[16] Much that we have said regarding the reasonableness of this 
by-law applies with equal force to the objection now being considered. 
The purpose of this by-law is to protect the members and their benefi- 
ciaries by protecting the benefit fund against doubtful and unjust claims. 
The time when a disappeared member will be presumed to be dead is 
based upon the actual experience of human life as shown by a standard 
table of mortality. We do not see how it can reasonably be said that a 
rule of evidence based upon human experience, rather than upon neces- 
sity and convenience, is contrary to public policy. 

The Supreme Courts of other states passing upon this by-law, or 
others identical with it, have come to a conclusion directly opposed to 
the one we have reached.. Haines v. Modern Woodmen (Iowa) 118 N. 
W. 1010; Garrison v. Modern Woodmen (Neb.) 178 N. W. 842. Sweet 
v. Modern Woodmen, 169 Wis. 462, 172 N. W. 143; Gaffney v. Royal 
Neighbors. 31 Idaho, 549, 174 Pac. 1014; Hannon v. United Workmen, 
99 Kan. 734, 163 Pac. 169, L. R. A. 1917C, 1029. These are well-consider- 
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ed opinions, but we think the conclusion reached in them v‘olates sound 
and well-settled principles of law, and we cannot adopt the views ex- 
pressed by these able and distinguished courts. 


For the reasons hereinbefore stated, the judgment of the Appellate 
Court is affirmed. 


Judgment affirmed. 


BRONSON v. NORTHWESTERN MUTUAL LIFE INS. CO. 
(No. 10687.) 


(Appellate Court of Indiana, Division No. 2. Feb. 4, 1921.) 
129 Northeastern Reporter. 636. 


1. INSURANCE — BENEFICIARY HAS NO VESTED INTEREST 
IN POLICY GIVING RIGHT TO CHANGE. 


The provision in a life insurance policy giving insured the right to 
change the beneficiary at will defeats the vested right which the benefi- 
ciary would otherw’se acquire upon the issuance and acceptance of the 
policy and which would prevent a change therein without her consent. 


(For other cases, see. Insurance, Dec. Dig. § 586.) 


2. INSURANCE — NOTICE OF INTEREST ON LOAN AFTER 
DEATH OF INSURED DOES NOT WAIVE LAPSE. 


Notice mailed to insured the day after his death that an interest pay- 
ment on his policy loan would shortly become due does not waive a lapse 
of policy for nonpayment of the premium where insured had a right to 
reinstatement of the policy, since the notice was obviously mailed with- 
out knowledge of his death and was only an invitation to reinstate the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


3. INSURANCE — WAIVER MUST BE BY AGREEMENT FOR 

CONSIDERATION OR ESTOPPEL. 

The waiver of the lapse of an insurance policy for nonpayment of 
premiums. to be binding on the company, must be by an agreement sup- 
ported by a valid consideration or by estoppel. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


4. INSURANCE—NO WAIVER BY AGREEMENT AFTER DEATH 
OF INSURED. 
An act of the insurance company cannot operate as a waiver by 
agreement of the lapse of the policy when performed after death of in- 
sured, since there could be no agreement then with insured. 


(For other cases, see Insurance, Dec. Dig. § 371.) 


5. INSURANCE—WAIVER BY ESTOPPEL IMPLIES MISLEAD- 

ING TO PREJUDICE. 

Waiver by estoppel of the lapse of a policy requ’res some act of the 
insurance company whereby the insured was in some manner misled to 
his prejudice. 

(For other cases, see Insurance, Dec. Dig. § 371.) 








Life.] Bronson v. Northwestern Mutual Life Ins. Co. 289 


6. INSURANCE—ANSWER EMBODYING RECEIPT NEED NOT 
BE MADE MORE SPECIFIC AS TO EXTENSION OF POLICY. 


In an action on an insurance policy, an answer alleging lapse for 
nonpayment of premium which embodied the receipt for the last prem‘um 
paid, clearly stating the term for which the policy was thereby extended, 
need not be made more specific as to the extension of the term. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 


7. INSURANCE—PAYMENT OF QUARTERLY PREMIUM HELD 
NOT TO RENEW FOR YEAR. 


Under a life insurance policy providing for quarterly payments of 
prem‘ums, the payment of any one of which should not continue the pol- 
icy in force longer than specified in the receipt therefor, which receipt 
stated it would continue the policy in force only for three months, the 
payment of the first quarterly premium for the policy year did not con- 
tinue the policy in force for the entire, year, subject only to a lien for 
the subsequent quarterly premium payments. 


(For other cases, see Insurance. Dec Dig. § 186[1].) 


8 INSURANCE — POLICY HELD TO HAVE LAPSED BEFORE 

DEATH OF INSURED. 

An insurance policy providing that, if a premium is not paid when 
due, then it should be charged as an automatic policy loan if the value 
of the policy. in addition to existing indebtedness and accrued interest, 
was suffic’ent to pay at least a quarterly premium. But, if not sufficient 
to pay such premium, the policy should cease to be in force and on which 
there was a loan which, with accrued interest, reduced the loan value to 
less than the quarterly premium, lapsed on the expiration of the period 
of grace for payment of a quarterly premium. 


(For other cases, see Insurance, Dec. Dig. § 367[2].) 


Appeal from Superior Court, Marion County; V. S. Clifford, Judge. 


Act‘on by Elmira Bronson against the Northwestern Mutual Life 
Insurance Company. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


Miller & Dowling, of Indianapolis, for appellant. 
Baker & Daniels, of Indianapolis, for appellee. 


NioHots, J. Action by appellant against appellee to recover upon a 
policy of life insurance ‘ssued by appellee on the life of appellant’s hus- 
band. The complaint was in four paragraphs, the substantial averments 
of the first paragraphs being that on October 4, 1907. appellee executed 
and delivered to appellant’s husband, hereinafter mentioned as the insured, 
its written policy of insurance on his I’fe, wherein appellee, in consid- 
eration of the payment of $999 as a quarterly premium on or before 
October 4th, January 4th, April 4th, and July 4th of each year during 
the continuance of the policy, agreed to pay to appellant as sole benefi- 
ciary named therein the sum of $1,000 upon receipt and approval of proof 
of death of the insured while the pol’cy remained in force, the balance of 
the premium, if any, and any other indebtedness on account of the pol- 
icy to be first deducted therefrom. From October 4. 1907, until October 
4, 1915, the assured regularly paid all premiums called for, the last pay- 
ment being made on October 4, 1915, which continued the policy in force 
up to and including January 4, 1916. On Apr‘l 24, 1915, the assured. for 
the purpose of obtaining a loan from the appellee on the security of the 
policy, requested appellee to change the beneficiary therein named from 
the appellant to the executors, administrators, and assigns of the assured, 
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and, pursuant to such request, appellee purported to make such change 
for the purpose aforesa'd. On May 5. 1915, appellee loaned to the as- 
sured $150 at 5 per cent. interest per annum, taking what purported to be 
a written assignment of the policy which secured the loan; such assign- 
ment being signed by the assured and no other person. Immediately 
thereafter, at the request of the insured, the beneficiary was changed back 
to appellant, but it was expressly stated upon the face of the policy that 
the change was made subject to and without prejudice to the aforesa‘d 
assignment of the policy. The sole purpose of making such change and 
assignment was to effect a temporary and colorable change in such 
beneficiary in order to obtain such loan. which fact appellee knew, and 
also knew that such loan could not be so obtained so long as appellant 
was named as the beneficiary on the face of the policy. By reason of the 
facts aforesaid the change in benefic‘ary was colorable only, and with- 
out the knowledge and consent of appellant, and in violation of the laws 
of the state, and wholly void. Said policy was not legally assigned by 
said insured to appellee to secure said loan, which never became a lien 
or charge against the said pol’cy. According to the terms of the policy, 
if any premium was not paid when due, the same, without action on the 
part of the insured, became charged as an automatic policy loan at 5 per 
cent. ‘nterest, if the then the loan value of the policy, including existing ad- 
ditions, would be sufficient to cover such loan in addition to any existing 
indebtedness and accrued interest. If the loan value or balance thereof 
should not be sufficient to pay the ent’re premium due. then it would be 
used, if sufficient, to pay the premium for the shorter period, but not less 
than an entire quarterly premium, and, if not sufficient to pay the quarter- 
ly premium, the policy would cease to be in force, and any residue of the 
surrender value of said policy would be paid ‘n cash on the surrender 
thereof. The insured failed to make actual payment to appellant on 
January 4, 1916, of any sum as a premium in whole or part, and, by 
virtue and operation of said automatic loan feature of the policy, the 
loan and cash surrender values of said policy as the same existed on 
January 4, 1916. were automatically applicable to the payment of the 
quarterly premium on said policy which fell due on that date. The loan 
surrender value of the policy on said date was not less than $161.07, 
against which there was no legitimate or proper lien or other charge, 
except the unpaid premium due on that date. Said $161.07, according to 
custom and pract’ce of appellee, was then applicable to the payment of, 
and was more than sufficient to pay, the premiums on said policy up to 
and including April 4, 1915, and at least for one year thereafter. The in- 
sured died April 4, 1916, while said policy was automatically extended 
as aforesaid, and hence while the same was ‘n full force, validity, and 
effect. Appellee was notified, but wholly repudiated all liability under 
said policy, and refused unconditionally and still refuses to pay the same 
or any part thereof. All the conditions of the policy to be performed by 
the insured or by appellant have been compl’ed with. There was a de- 
mand for judgment in the sum of $1,200 and costs. 


The second paragraph avers that in addition to the $16107 surrender 
value of the policy there was due the further sum of not less than $10 
as surplus dividend. It further avers the attempted assignment of the 
policy to appel'ee to secure the $150 loan, the amount of which, with in- 
terest quarterly, was $154.89, and no more; on April 5. 1916, appellee by 
written notice to ‘nsured declared that the interest on said loan due May 
5, 1916, would be $7.40, which it demanded on or before that date: that 
by reason of the foregoing there was in the hands of appellee on Janu- 
ary 4, 1916, after deducting all proper charges against the policy, more 
than sufficient to pay the quarterly premium on said policy, which came 
due on January 4, 1916, which thereby extended said pol’cy to and in- 
cluding April 4, 1916; that it was the duty of appellee to make such 
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proportion of the funds in its hands applicable to such policy as would 
pay such quarterly premium of that date, and continue such policy in 
force for three months thereafter; that, by reason of the terms and ap- 
pellee’s duty, such policy was automatically extended to and including 
April 4, 1916, on which date the insured died while said policy was in 
full force. 

The third paragraph avers that after January 4, 1916, no premiums 
were actually paid by the insured, but that at no time prior to such death 
did appellee declare the policy forfeited, or so notify appellant that such 
forfeiture had been declared, and on April 5, 1916, with full knowledge 
of the assured’s death, appellee sent through the United States mail to 
the insured a written notice and demand for payment on May 5, 1916, of 
the interest due on the loan; that by such notice appellee waived all for- 
feiture of the policy prior to the date of such notice, and demand for in- 
terest payment, and elected to cons‘der such policy in full force, not- 
withstanding the fact that the quarterly premium falling due January “th 
had not been paid; and that by reason of such facts the policy remained 
in full force until and including the death of the insured. 


It is averred in the fourth paragraph of the complaint that the an- 
niversary of such policy occurred on October 4th of each year in which 
it was in force; that the premiums were payable quarterly beginning 
with said anniversary date, and it was expressly stipulated that appellee 
would pay the face of said policy to the beneficiary named therein, the 
balance of the year’s premium, and any other indebtedness on account of 
said policy being deducted therefrom, and that by reason of such provi- 
sion the policy, after the first quarterly premium on the same had been 
paid on October 4, 1915, was thereby continued in full force, validity, 
and effect until October 4, 1916, subject to:the right of appellee, in the 
event of the death of the ‘nsured prior to October 4, 1916, to deduct from 
the proceeds of said policy all premiums for the policy year ending Octo- 
ber 4, 1916, which had not been paid, together with any other indebted- 
ness on account of said policy. The policy was by exhibit made a part. of 
each paragraph of complaint. It was a nonforfeitable surplus- sharing 
policy for $1,000 upon consideration of the payment of $9.99 on the 4th 
day of October, January, April, and July of each year during its continu- 
ance. Appellant was named as the beneficiary subject to the right re- 
served to the insured to change such beneficiary. 


So far as concerns this action, the policy provided: 


“That no premium after the first shall be considered paid unless a 
receipt has been given therefor signed by the president or seccretary, 
and countersigned by an agent authorized to receive such premium ; that 
the payment of any premium should not have the effect of continu’ ng 
the policy in full force longer than the time specified in the receipt there- 
for; that grace of one month during which the policy should remain in 
full force should be allowed in payment of all premiums, ‘except the first, 
subject to an interest charge of 5 per cent. per annum; that the policy 
at any time within five years succeeding default in payment of any pre- 
mium will be reinstated upon satisfactory evidence of the insurability of 
the insured; that the dividends. are payable in cash and may be applied 
toward the payment of premiums: that unless insured shall otherwise 
elect in writing dividends will be applied to the payment of the premiums, 
if any be due; that the insured, subject to the rights of any assignee, 
may designate ‘the beneficiary; any such designation may be canceled or 
changed by the insured during his lifetime, subject to the rights of any 
assignee, and shall be effected by the filing of a written request therefor 
with the company, accompanied by the polcy and an appropriate indorse- 
ment on the policy by the company; that, if any premium on this pol- 
icy shall not be paid when due, the same wthout action on the part of 
the insured * * * shall be charged as an automatic policy loan at 5 per 
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cent. interest, if the then loan value of the policy, including existing ad- 
ditions, be sufficient to cover such loan in add’tion to any existing in- 
debtedness and accrued interest. If the loan value or balance thereof 
shall not be sufficient to pay the entire premium due, then it shall be used, 
if sufficient, to pay the prem‘um for the shorter period, but not less than 
an entire quarterly premium, and, if not sufficient to pay the quarterly 
premium, the policy shall cease to be in force, and any residue of the 
surrender value of said policy shall be paid in cash on the surrender of 
the same.” 

The change of beneficiary is shown by written indorsement on the 
policy dated April 24, 1915, changing the beneficiary from appellant to the 
executors, admin’‘strators, or assigns of the insured; and again the change 
of beneficiary dated May 13, 1915, is indorsed on the policy showing that 
appellant is made the beneficiary under the policy. such change being 
made subject to and without prejudice to the assignment of the policy to 
the company for the loan. 


A demurrer to each the first, third, and fourth paragraphs was sus- 
tained, as to the first, and third, and exceptions reserved, and overruled 
as to the fourth. Appellee filed an answer in general denial to each the 
second and fourth paragraphs of complaint, and a special answer to the 
fourth paragraph only. Its substantial averments were that on October 
4, 1915, the insured paid the quarterly premium of $9.99 by the applica- 
tion of a dividend of $10.19, with 20 cents ba'ance of dividend pa‘d to 
the insured. Such premium was receipted November 4, 1915. Such pay- 
ment had the effect to continue the policy in force until January 4, 1916, 
and that the insured did not thereafter pay any further premiums on sa‘d 
policy. There was a motion to make this special paragraph of answer 
more specific, which was overruled, with exception, and there was also a 
demurrer to such special paragraph of answer which was overruled, with 
exception. 

The cause was subm‘tted to the court for trial without the inter- 
vention of a jury, and the court found the facts specially and stated its 
conclusions of law thereon. 


It appears by such finding of facts that on October 4, 1907, appellee 
issued to the insured the policy of insurance for $1,000 sued on; that the 
premiums were paid regularly until October 4, 1915, at which last-named 
date the insured paid $9.99, the amount of the quarterly prem‘um, and 
no more, and received a written receipt therefor, by which it appeared 
that the premium was paid by application of the annual dividends with a 
balance of 20 cents to appellant. There was no premium pa‘d after Octo- 
ber 4, 1915, unless the facts hereinafter found constitute a premium pay- 
ment after that date. On January 4, 1916, and February 4, 1916, the total 
cash surrender value of the policy in question, if there had been no liens 
or loan charges against it, would have been $161.07. The loan value of 
said policy on said date was $16026. On May 5, 1915, appe'lee loaned 
insured $150, wh’ch was to draw interest at the rate of 5 per cent. per 
annum, payable on May 5th of each year. At the time of negotiating 
such loan the insured made a written assignment of his policy to the com- 
pany to secure such loan. On January 4, 1916, the total amount of prin- 
cipal and interest of the loan was $154.89. The basis of the shares of di- 
vidends on pol’cies issued by appellee was determined in August and 
September of each year, and the same being payable on the policy an- 
niversary. The distributable surplus or dividend applicable to the policy 
in suit, if the same had continued in force unt‘l October 4, 1916, would 
have been $10.82. The insured died April 4, 1916. Immediately after the 
death of the insured appellant, being the beneficiary, notified appellee of 
the death and requested forms for proof of death, but appellee denied all 
liab‘lity except to the extent of $6.36, being the balance due on the cash 
surrender of the policy after deducting all charges against the same. De- 
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mand was made for payment before this action was commenced. On 
June 22, 1916, appellee tendered to appellant $6.36 in full payment, set- 
tlement, and satisfaction of all sums due her as beneficiary under the pol- 
icy, which was refused. 

Upon these facts the court stated conclusions of law. that the law 
was with appellee, and that appellant take nothing by the action, and 
that appellee have judgment for costs. There was an exception to each 
of the conclusions of law, and judgment was rendered in favor of appel- 
lee, from which this appeal is prosecuted. 


The errors assigned by appellant are: (1) Error in sustaining appel- 
lee’s demurrer to the first paragraph of complaint; (2) error in sustain- 
ing appellee’s demurrer to the third paragraph of complaint:, (3) error 
in overruling appellant’s motion to require appellee to make more spe- 
cific the second paragraph of appellee’s answer; (4) error in overruling 
appellant’s demurrer to the second paragraph of answer; (5) error in 
the court’s first conclusion of law; (6) error in the court’s second con- 
clusion of law. 

[1] Appellant contends that the court erred in sustaining the de- 
murrer to the first paragraph of complaint. The theory of th‘s paragraph 
of complaint is clearly that the change of beneficiary and of the loan 
made to the insured after such change was invalid. Appellant contends 
that the beneficiary in a life insurance policy has a vested interest therein 
which cannot be prejud‘ced, incumbered, or assigned by the insured, cit- 
ing a long list of authorities. But appellant’s contention cannot be sus- 
tained. In the policy in suit there was a right reserved by the insured to 
change the beneficiary. It is the rule, where no power of dispos’‘tion is 
reserved in the insured in an ordinary life insurance policy, the benefi- 
ciary. upon the issuance and acceptance of the policy, acquires a vested 
right which cannot be impaired without the beneficiary’s consent. But, 
where by the terms of the policy the right is reserved by the insured to 
change the beneficiary at will, then the original beneficiary acquires only 
a defeasible vested interest in the policy, a mere expectancy, until after 
the death of the insured. Burnett v. Mutual Life Ins. Co..: 66 Ind. App. 
280, 114 N. E. 232: Mutual Life Ins. Co. v. Guller, 119 N. E. 173; Ind. 
I. L. Co. v. McGinnis, 180 Ind. 9, 101 N. E. 289, 45 L. R. A. (N. S.) 192; 
Isgrigg, Ex’r v. Schooley, 125 Ind. 94, 25 N. E. 151. As it appears that 
in the change of beneficiary in this case there was a str’ct compliance with 
the conditions of the policy, it was not error to sustain the demurrer to 
the first paragraph of complaint. 

[2-4] The theory .on which the third paragraph of complaint pro- 
ceeds is that appellee waived ‘ts right’ to insist that the policy had auto- 
matically expired, or. as appellant says, to insist that there was a for- 
feiture for nonpayment of premium, and to insist that the policy ceased 
to be in effect on February 4, 1916, being at the end of the period of 
grace, by sending not’ce to the insured on April 5, 1916, as to the amount 
of interest that would be due on the loan on May 5, 1916,. being at the 
end of the first year of the loan. But at that time there could have been 
no waiver of any rights under the policy, for the insured had died upon 
April 4, 1916, one day before the notice was sent, and therefore at that 
time the rights under the policy were absolute'y fixed It is a clear 
implication that the notice was sent without knowledge at the time that 
the insured had died; otherwise such notice would not have been mailed 
to him at his address. The policy gave the insured the right to re‘n- 
statement at any time within five years after default in payment of pre- 
mium upon certain conditions. and, as the policy had not been surrender- 
ed, appellee certainly had a right to assume that the ‘nsured might rein- 
state his policy. and the notice sent, even if the insured had been living 
at the time it was mailed, amounted, at most, only to an offer or sugges- 
tion that the insured might reinstate hs policy. Ifthe insured. should 
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reinstate his policy, he would be required to pay on May 5, 1916, interest 
upon his loan in the sum of $7.40. The mere recognition of the right of 
the insured to reinstatement could not poss‘bly constitute a waiver of 
the lapse of such policy for nonpayment of premiums. The waiver, to 
be binding, must operate by an agreement supported by a valid considera- 
tion, or by estoppel. There is no claim of a waiver before April 4, 1916, 
and thereafter there could have been in this case no waiver by agree- 
ment, for at the time of the act of appellee in sending the notice the in- 
sured was not living, and there could have been no agreement with him; 
further, there was no consideration for a waiver by agreement. It must 
appear that it was the intention of the parties so to waive. and that such 
waiver by agreement was supported by sufficient consideration. Linwood 


Co. v. Vandusen, 63 Ohio St. 198, 58 N. E. 576, 580. 


[5] To constitute a waiver by estoppel, it must appear that the in- 
sured by the act of the appellee had been in some manner misled to his 
prejudice. Bowers on Waiver, pp. 20, 21; Kerr on Insurance, §125, p. 
315; Majestic Life Ins. Co. v. Tuttle. 58 Ind. App. 98, 107 N. E. 22. 
West v. National Casualty Co., 61 Ind. App. 479, 112 N. E. 115; Farmers’ 
& Merchants’ Mut. L. I. Ass’n v. Mason, 65 Ind. App. 66, 116 N. E. 852. 
In this case there were none of the elements of waiver either by agree- 
ment or by estoppel. The demurrer to the third paragraph of complaint 
was properly sustained. 


[6] It is next contended by appellant that the court erred in over- 
ruling appellant’s motion to make the second paragraph of answer to the 
fourth paragraph of complaint more specific. Appellant contends that 
the statement ‘n such answer “that the payment of the premium of $9.99 
on October 4. 1915, had the effect to continue the said policy in force 
only for the time specified in the receipt therefor, to wit, for three 
months * * * up to and including January 4, 1916,” states only a legal 
conclusion and an erroneous conclusion, and that it is not a statement of 
fact. The receipt evidencing such payment, however, is made a part of 
the paragraph of answer, and its construction as to its effect is for the 
court. The receipt plainly states: “Premium for three months, $9.99,” 
We do not see how any statement of fact could make this statement 
quoted from the receipt plainer and more specific. It is true that the 
law will so construe the terms of the policy as to avoid a forfeiture or 
lapse when such terms are ambiguous, but there is nothing ambiguous in 
the policy in this case as to the conditions upon which the policy had 
lapsed or in the statement quoted from the receipt. The motion to make 
the second paragraph of answer to the fourth paragraph of complaint 
more specific was properly overruled. 

[7] Appellant contends in support of her demurrer to said second 
paragraph of answer that the payment of the first quarterly premium for | 
the policy year beginning October 4, 1915, continued the policy in effect 
for the full year subject to the lien for the unpaid balance of premium. 
But it ‘s provided in the policy that “the payment of any premium shall 
not have the effect of continuing this policy in full force longer than for 
the time specified in the receipt therefor.” Further, as above appears, 
the policy in suit provides that— 


“If any premium on this policy shall not be paid when due, the same, 
without action on the part of the insured, * * * shall be charged as an 
automatic policy loan * * * if the then value of the policy * * * be suf- 
ficient to cover such loan in addition to any existing indebtedness and 
accrued interest. If the then loan value * * * shall not be sufficient to 
pay the entire premium due, then it shall be used, if sufficient, to pay the 
premium for a shorter period, but not less than an entire quarterly pre- 
mium, and, if not sufficient to pay the quarterly premium, the policy shall 
cease to be in force.” 
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Appellant has not averred in her fourth paragraph of complaint that 
the loan value of the policy after the payment of the indebtedness was 
sufficient to pay the quarterly premium. If it was not sufficient, the pol- 
icy by its own terms ceased to be in force. Grand Lodge of A. O. U. 
W. v. Marshall, 31 Ind. App. 535. 68 N. E. 605, 99 Am. St. Rep. 273. 
But the court’s ruling on the demurrer to the fourth paragraph of com- 
plaint is not presented. It is, however, averred in the second par- 
agraph of answer that the premiums were not paid after October 4, 
1915. The demurrerr to the second paragraph of answer was pfoperly 
overruled. 

[8] The court in its special finding found that no premium was paid 
upon the policy after October 4, 1915. On January 4, 1916, the loan made 
to the insured constituted a valid lien against the policy in the sum of 
$154.89. The loan value of the policy at that time and at the end of the 
days of grace, to wit, February 4, 1916, had there been no valid lien of 
$154.89 against such policy was $160.26. There was no surplus or di- 
vidend, in which the insured could share, or that could be applied to the 
payment of the premium due, till October 4, 1916. As the premium 
which fell due on January 4. 1916. was $9.99, there was not a sufficient 
amount of the loan value of the policy over the valid lien against the 
same to pay such premium, and therefore by the express terms of the 
policy it lapsed and expired at the end of the period of grace, February 
4, 1916, and it was wholly without force at the time of the death of the 
insured April 4, 1916. Mills v. National L. I. Co., 136 Tenn. 350, 189 S. 
W. 691; Mo. State L. I. Co. v. Fry, 130 Ark. 419, 197 S. W. 701; Rye v. 
N. Y. L. I. Co., 88 Neb. 707, 130 N. W. 434: Meserole v. So. L. I. Co. 
(Tex. Civ. App.) 203 S. W. 1161; Merid‘an L. R. Co. v. Hobbs, 200 Ala. 
487, 76 South. 429, L. R. A. 1918A, 904; Payne v. Minn. Mut. L. I. Co., 
195 Mo. App. 512, 191 S. W. 695: Fidelity Mut. L. I. Co. v. Oliver, 111 
Miss. 133. 71 South. 302. 

Such being the case, the court did not err in its conclusions of law or 
either of them. 

The judgment is affirmed. 


HUNGERFORD v. MUTUAL LIFE INS. CO. OF NEW YORK. 
(No. 33707.) 


(Supreme Court of Iowa. Jan. 20, 1921.) 
180 Northwestern Reporter, 849.’ 


1. INSURANCE — BREACH OF CONTRACT BY EMPLOYMENT 
AS ENGINEER IN ELECTRIC LIGHT PLANT HELD WAIVED 
BY INSURER. 


Where an applicat‘on for life insurance stated that the occupation of 
insured was that of stationary engineer in an electric light plant, that he 
had no other occupation, and did not contemplate any change of occupa- 
tion, and insurer’s agents knew that he was so engaged when applica- 
tion was taken, recovery for the death of insured from contatt with a 
charged w'‘re could not be defeated under a provision in the policy that 
insured would not engage in handling electric wires or dynamos: the 
company having waived its right to rely upon such employment as a 
breach of contract. 4 


(For other cases, see Insurance, Dec. Dig. § 389[1].) 
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3. INSURANCE — CHANGE OF EMPLOYERS, BUT NOT OF OC- 
CUPATION, WITHOUT INSURER’S CONSENT, HELD NOT 
TO AVOID POLICY. 


Where an application for life insurance stated that the occupation of 
insured was that of an engineer in an electric light plant, and that he did 
not contemplate any change of occupation, that he Jeft his employment 
and re-engaged in like employment in another town without obtaining 
permission of the insurance company could not avoid the policy. 


(For other cases, see Insurance, Dec. Dig. § 339.) 


4. INSURANCE — BURDEN UPON INSURER TO ESTABLISH 
DEFENSE THAT INSURED ENGAGED IN PROHIBITED OC- 
CUPATION. 


Where an insurance company to defeat recovery on a life policy set 
up the defense that insured engaged in handling electric wires or dyna- 
mos in violation of the contract, the burden of proof was upon it to es- 
tablish such defense. 


(For other cases, see Insurance. Dec. Dig. § 646[3].) 


5. INSURANCE — RESTRICTION AS TO OFFICIALS HAVING 
AUTHORITY TO MODIFY CONTRACT HELD INAPPLICA- 
BLE, WHERE NO QUESTION OF MODIFICATION. 


Where an application for I'fe insurance stated insured’s occupation 
to be that of engineer in an electric light plant, and the company’s agents 
knew him to be so employed when the application was taken, but the po!- 
icy made handling electric wires or dynamos a prohibited occupation, re- 
covery could not be defeated by a provision in the application that only 
the president, vice president, second vice pres‘dent, secretary. or treasurer 
could modify any contract or accept any representation or information 
not contained in the application, since there was no question of modifi- 
cation; the restriction in the application as to handling electric wires or 
dynamos never having constituted any part of the contract. 


(For other cases, see Insurance, Dec. Dig. § 376[2].) 


Appeal from District Court, Woodbury County; George Jepson, 
Judge. 

Action at law to recover upon a policy of life insurance issued by the 
defendant upon the life of Willard L. Hungerford. There was a trial to 
a jury, and verdict and judgment for plaintiff. Defendant appeals. Af- 
firmed. 


Jepson & Struble, of Sioux City. for appellant. 
C. R. Jones and A. C. Hatt, both of Sioux City. for appellee. 


Weaver, J. On March 23, 1917, Willard L. Hungerford, residing in 
the town of Slayton, Minn., was, and for some time had been employed 
as engineer of an electric light plant at that place. On the date named 
said Hungerford signed an application for life insurance in the defendant 
company. The application was received and approved by the defendant, 
and a policy issued thereon for the sum of $1,000, payable to the plain- 
tiff, Lillian B. Hungerford. The insured man died on November 24, 
1917, and due notice and proofs thereof were delivered to the defendant 
which refused payment. To the plaintiff’s action to enforce collection of 
the insurance the defendant answered. admitting the issuance of the pol- 
icy, but denying liability on the following grounds: 


The applicatton made to the company as above mentioned, contains 
a clause or provision, as follows: 
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“It is understood and agreed that, during the period of one year fol- 
lowing the date of issue of the policy of insurance, for which application 
is hereby made, (a) the risk of death will not be covered by the policy if 
such death occur by my own act, whether sane or insane, (b) I will not 
engage in any of the following extrahazardous occupations or employ- 
ments: Retailing intoxicating liquors, handling electric wires or dyna- 
mos, blasting, mining, submarine labor * * * unless written permission is 
expressly granted by the company.” 

This agreement, defendant alleges the insured violated in that within 
the year following the date of the policy he did engage in the extra- 
hazardous occupation of handling electric wires, in which he received an 
electric shock which occasioned h’s death, and that because of such vio- 
lation of the terms of the insurance contract the beneficiary is not entitled 
to recover the indemnity. 

Replying to said answer. and in avoidance of the defense so pleaded, 
the plaint'ff says that at the time the application for insurance was made 
and delivered to the defendant deceased was engaged and employed as 
engineer of an electric light plant by the city of Slayton, Minn.; that the 
fact of such occupation was fully stated, and made known to the com- 
pany in the application, and such application was approved, and the pol- 
icy of insurance issued with full knowledge of his said occupation, and 
that he did not contemplate any change thereof, by reason of all which 
the defendant waived the restriction, and the same constitutes no defense 
to this suit. 

On the trial it was stipulated that the application for insurance was 
taken by one Utley, a soliciting agent of the defendant, and was duly 
forwarded to the home office of the defendant, which approved the same, 
and in reliance thereon issued the policy now in suit; that thereafter, in 
June of the same year, Willard L. Hungerford removed from Slayton, 
Minn., to the town of Parker. S. D., where he took employment as engi- 
neer in another electric light plant, and continued therein until his death; 
that in his employment as engineer he was required to test the lines of 
the system, make repairs thereon, and mend or repair breaks therein. 
that he removed from his said employment at Slayton, and took up em- 
ployment at Parker without permission of the defendant, and for the pur- 
poses of the trial plaintiff admits that the proper officers of the company 
would, if present, testify that the company, up to the time of Hunger- 
ford’s death, “did not know that he was engaged in sa‘d occupation at 
Parker, S. D.” 

It is further admitted that the insured, “while within the scope of his 
employment and working upon live electric wires belonging to his em- 
ployer, repa‘ring defects thereon, received an electric shock causing his 
instant death.” The application signed by the deceased was introduced 
in evidence. It appears to have been made upon a printed blank form 
provided by the company or its agent, and so far as material in this case 
reads as follows: 

1. My name (in full) Willard L. Hungerford. 


2. (a) My residence and period of residence; street, town, city or 
village—Slayton; county, Murray; state, Minnesota: for a period of two 
years. 

(b) My place of business is Slayton, Minnesota. 

(c) My post office address is Slayton, Minnesota. 

(d) My former residences were Balaton, Minnesota, for period of 20 
years. 

3. Date of my birth: Day, 31; month, August; year, 1892; age at 
last birthday, 24. 

4. Place of birth: Town or city, Pendor, state or prov., Nebraska, 
country, U. S. A. Citizen or subject of, citizen. 
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5. My present occupation is: (Full details, business or trade and 
name of firm) Stationary engineer, electricity light plant. 

(b) I have been so engaged two years. 

(c) My. other occupations are: None. 

6. My former occupations were: Traveling salesman. 

(b) Period so engaged, 3 years. 


7. I do not contemplate any change of occupation, or becoming con- 
nected with any military or naval organization or service or going to any 
foreign or tropical countries, except (if none so state) None 


It is understood and agreed that during the period of one year fol- 
lowing the date of issue of the policy of insurance for which application 
is hereby made (a) The risk of death will not be covered by the policy 
if such death occur by my own act, whether sane or insane; (b) I will 
not engage in any of the following extrahazardous occupations or em- 
ployments: Retailing intoxicating liquors, handling electric wires, or 
dynamos, blasting, mining, submarine labor, xronautic ascensions, etc. 
I agree that no agent or other person except the president, vice president. 
a second vice president. a secretary or the treasurer of the company has 
power on behalf of the company, to make, modify or discharge any con- 
tract of insurance, to extend the time for paying a premium, to waive 
any lapse or forfeiture or any of the company’s rights or requirements, 
or to bind the company by mak‘ng any promise respecting any benefits 
under any policy issued hereunder or by accepting any representation or 
information not contained in this application.” 

There was also evidence fairly tending to show that, generally speak- 
ing, engineers having charge of comparatively small electric light plants 
are usually expected to do more or less of the general work of keeping the 
machinery, wires, and other parts of the system in repair and working 
order, and that such was in fact the nature of the employment and oc- 
cupation of the deceased, both at Slayton and afterward at Parker. In 
addition to the knowledge imparted to the defendant and its agent by the 
application itself concerning the occupation of Hungerford, it is shown 
that the agent soliciting such application had visited him two or more 
times at the light plant where he had visible evidence of the nature of the 
occupation of the man he was trying to insure. 


To reverse the judgment for plaintiff, entered on such showing, the 
appellant has reserved numerous exceptions in the record, and assigned 
numerous errors. In argument, however, these points are not severally 
discussed, but treated en masse, in a manner making it somewhat difficult 
to follow. The essential features of the controversy may, however, be 
sufficiently treated under the following heads: 


[1, 2] I. Under the conceded facts, did the company waive the right 
to rely on Hungerford’s employment as engineer of an electric light plant 
as a breach of the contract of insurance? We regard it clear beyond 
doubt that this inquiry must be answered in the affirmative. To say 
nothing at this point upon the personal knowledge of the soliciting agent, 
the application revealed in frank and unevasive terms that the applicant 
was a stationary engineer in an electric light plant: that he had been 
so engaged for 2 years, and did not then contemplate any change of oc- 
cupation. With that notice embodied in the application itself, it was then 
for the insurer to say whether it would reject or approve it. Having 
approved it and issued its policy thereon. it waived or lost the right to 
thereafter repudiate its contract because of any fact the existence of 
which was revealed to it at or before the time the contract was made. 
It is not very material whether the defendant’s officers in New York did 
or did not have a clear conception or understanding of the nature and ex- 
tent of the duties of the applicant in the employment named. There is 
neither claim nor proof that Hungerford deceived or misled either the 
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agent or company with reference to these matters, no questions were 
asked by them, and no misrepresentations or warranty made by him. 
The defendant company cannot be heard to deny its knowledge what 
the application revealed, or to deny that with knowledge that the appli- 
cant had been and then was acting as engineer of an electric light plant 
and was expecting to remain in that occupation it approved his applica- 
tion and issued to him its policy of insurance. The very name of his em- 
ployment was sufficient to indicate to any person of ordinary understand- 
ing that his duties had to do with the production, distribution, and appli- 
cation of electric energy. It is a matter of common knowledge that among 
the appliances made use of for such purpose are dynamos and wires and 
other kindred devices which require supervision and attention, and it 
sufficiently appears from the evidence that in electric light plants in 
small towns like Slayton and Parker the engineer in charge is expected 
to have a part in keeping and maintaining the system in repair and in 
condition to do efficient work. In insuring Hungerford as a “stationary 
engineer in an electric light plant” without any exception, limitation, or 
reservation as to the details of such employment, it is to be held as a 
matter of law that appellant consented to his performing any and all the 
services usually or properly required of him in that employment. 

Whether this be called a waiver or estoppel of the right to plead the 
restriction found ‘n the application is not material, for it is sufficient to 
say that, taking the contract as a whole, it conclusively appears that de- 
fendant elected to insure the deceased with knowledge, both express and 
implied, of the nature of his employment. 

[3] II. Does the fact that Hungerford left the service of the town 
of Slayton to re-engage in like service in the town of Parker. without 
obtaining the permission or consent of the insurance company, operate to 
bring the restriction into effect and thereby. avoid the policy? We are 
satisfied it does not. There is nothing, either in the application or in the 
policy issued thereon, requiring the insured to remain in Slayton, or 
making void the insurance if he shall remove to another place. His oc- 
cupation remained unchanged, and he was not required to obtain the per- 
mission or consent of the insurer to keep his insurance in force. 

[4] III. It must not be overlooked that the defense relied upon is 
affirmative in character, and the burden of proof upon the issue so 
raised is on the appellant. There is an entire failure of such proof. No 
evidence is offered in support of the defense, except such as it seeks to 
draw from the application itself and a stipulation made by the parties. 
Aside from identifying the application, the stipulation simply concedes that 
if the officers of the company were present, they would testify that the 
application was duly approved and the policy issued, relying upon the 
application and the statements therein made. It was also agreed that in 
June, 1917, the insured moved from Slayton, Minn., to Parker, S. D.. 
where he again entered employment as engineer of an electric light plant, 
such occupation requiring him to handle live electric wires and dynamos 
carrying 2,300 volts of electricity and to test the lines of the system and 
repair, or assist in repairing, broken wires, ,and that it was while perform- 
ing such work and within the scope of his employment he received an 
electric shock causing his death. It is also argued that said officers 
would testify, if present, that up to the time of the death of the insured, 
defendant did not know that he was engaged in said occupation at Parker. 
It is admitted also that insured did not ask or obtain the defendant’s 
permission or consent to his employment in the light plant’ at Parker. 

There is nothing in this stipulation having any tendency to sustain 
the affirmative defense. The employment of insured at Parker was of 
the same kind and nature as that in which he had been engaged at Slay- 
fon. There is nothing in the application or policy binding the insured to 
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remain in Slayton or to require the permission or consent of the com- 
pany to his change of employers. The evidence fairly indicates that en- 
gineers of light plants in small towns ordinarily assume and attend to a 
somewhat wider range of duties than those in larger towns, and no wit- 
ness undertakes to say that the work or employment of the insured in 
either Slayton or Parker was other or different than such as is usually 
and properly performed by such engineers. The owner of the Slayton 
plant. testifying as a witness, says of Hungerford’s work in that position: 


“He was occupied in general work of all descriptions, especially in 
running engines and generators. He had entire charge of the plant at 
certain periods. The nature of his duties in that employment was firing 
and managing the engines. of which we had two. He also worked re- 
pairing electric street lights, electric switch-boards, and live electric 
wires nearly every day. He was out frequently fixing street lights, 
broken line wires, running service wires, and putting up new power and 
light lines.” 

The same witness further shows that on at least two occasions, while 
defendant’s agent was soliciting deceased to take out this insurance, said 
agent was present while Hungerford was actively engaged in his duties, 
and could not have helped seeing the same. No witness undertakes to 
say that such work was outside of the proper range of the duties of an 
engineer of a plant of that kind, or (as we have already noted) that the 
service he performed at Parker was of any d‘fferent or more hazardous 
character. 

The defendant voluntarily and with open eyes elected to insure this 
man as an engineer of an electric light plant, and the commonest prin- 
ciples of good faith and fair dealing forbid it to forfeit the policy be- 
cause deceased continued in that employment according to the purpose 
declared by him in his application. 

[5] IV. The appellant places considerable rel‘ance on that clause in 
the application which provides: 


“That no agent or other person, except the president, vice president, 
second vice president, secretary or treasurer, has any power on behalf 
of the company to make, modify or discharge any contract of insurance 
* * * or accept any representation or informat‘on not contained in the 
application.” 


Just what bearing this provision has on the present controversy is 
not clear. The right of the plaintiff to recover on the policy issued to 
the deceased is not based, nor does it in any manner depend, on any 
modificaion or change or discharge of any agreement by or contract 
with the company. The right which plaintiff asserts to a recovery is 
upon the contract as made, unchanged and unmodified. The restriction in 
the application, in so far as it is now relied upon to defeat the plain- 
tiff’s action, never constituted any part of the contract of insurance, and 
is to be disregarded. 


[6] V. Exceptions are taken by appellant to rulings upon evidence 
and instructions given by the court to the jury. Many of the exceptions 
are not in a form to enable us to consider them. For example, an as- 
signment of error, “In overruling objections of appellant found at lines 
26 and 27. page 14, of the abstract,” and others of a similarly vague and 
general character, requiring the court to go back to the abstract to dis- 
cover the ground and nature of the objection, has often been held in- 
sufficient to call for a ruling thereon by this court. We mention the fail- 
ure of the abstract in this respect the more readily from the fact that, 
taking the case as a whole, we are strongly impressed with the conclusion 
that upon no allowable theory of the case, as shown by admitted facts, 
could a verdict for the defendant be sustained. So far as the alleged ers 
rors are properly assigned, they are governed by the conclusions we have 
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already announced. None of the authorities cited by appellant is incon- 
sistent with the views we have herein expressed. There seems to be few 
decided cases directly in point so far as relates to the issue of fact here 
presented, but the question of law applicable thereto is so clearly covered 
by familiar principles of the law of insurance contracts as to leave no 
doubt of the liability of the defendant. 

Supporting this view, see Dailey v. Association, 102 Mich. 289, 57 
N. W. 184. 26 L. R. A171; Schwindermann v. Great Eastern Casualty 
Co., 38 N. D. 584, 165 N. W. 982; Richards v. Insurance Co., 18 S. D. 
287, 100 N. W. 428, 67 L. R. A. 175; Brown v. Assurance Co., 45 Mo. 
221: Insurance Co. v. Hall, 12 Mich. 202. 

Considerable is said in argument of the meagerness of the plaintiff’s 
showing in these respects. This objection evidences a forgetfulness of 
the fact that, as we have already noted, the burden is on the defendant 
to make an affirmative showing that the insurance was forfeited by some 
violation of the terms of the contract, and if it be claimed that the work 
in which the insured was engaged was not within the scope of his em- 
ployment as engineer, or was of a character forbidden by the terms of 
his contract, it was incumbent on the defense to prove it, and not upon 
plaintiff to negative it. 

Further discussion is unnecessary. There is no reversible error in 
the record, and the judgment appealed from is affirmed. 


Evans, C. J.. and Preston and De Graff, JJ., concur. 


~~. a> 


McGAUGHEY v. GRAND LODGE A. O. U. W. OF STATE OF 
MINNESOTA. (No. 22127.) 


(Supreme Court of Minnesota. Jan. 21, 1921.) 
180 Northwestern Reporter, 1001. 


(Syllabus by the Court.) 
INSURANCE—“FATHER” OR “MOTHER,” AS USED IN A FRA- 

TERNAL CERTIFICATE, HELD TO INCLUDE STEPFATHER 

AND STEPMOTHER. 

Where constitution of a fraternal society provides that when a 
named beneficiary predeceases the insured the fund shall be paid, at the 
death of the insured, to certain relatives, naming them, held that the 
words “father or mother” as used therein include “stepfather and step- 
mother.” 

(For other cases, see Insurance, Dec. Dig. § 776.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Father ; Mother.) 


] oneal from District Court, Winona County; Chas. E. Callaghan, 
udge, 

Action by Martha B. McGaughey against the Grand Lodge of the 
Ancient Order of United Workmen of the State of Minnesota. Judg- 
ment for defendant, and plaintiff appeals. Reversed. 


Brown. Abbott & Somsen, of Winona. for appellant. 
Wm. B. Anderson. of Minneapolis, for respondent. 
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SOVEREIGN CAMP, W. O. W., v. COLE. (No. 21501.) 
(Supreme Court of Miss‘ssippi, Division B. Jan. 24, 1921.) 
86 Southern Reporter, 802. 


(Syllabus by the Court.) 


1. INSURANCE — BY-LAWS LIBERALLY CONSTRUED AS TO 
BENEFICIARIES SO AS TO GIVE EFFECT TO MUTUAL 
BENEFIT CERTIFICATE. 


In determining who is entitled to benefits in mutual benefit societies, 
the members of which contribute money which provides the funds from 
which benefits are paid, the courts will adopt a liberal construction of the 
by-laws of such society, so that effect may be given a certificate issued by 
such society to its members. 


(For other cases, see Insurance, Dec. Dig. § 771.) 


2. INSURANCE—*PARENT” WITHIN MUTUAL BENEFIT CER- 
TIFICATE HELD TO INCLUDE STEPMOTHER. 


Where a certificate of a benefit society provided that the beneficiary 
or beneficiaries shall be a wife, children, adopted children, parents, 
brothers, and sisters, or other blood relations, or persons dependent upon 
the member, and a pre-existing statute limited beneficiaries to “wife, hus- 
band, relative by blood to the fourth degree, father-in-law, mother-in 
law, son-in-law, daughter-in-law, stepfather, stepmother, stepchildren, 
children by legal adoption, or to a person or persons dependent upon the 
member,” with a proviso that any society may by its laws limit the scope 
of beneficiaries within the above classes, the court will not put a narrow 
and restrictive meaning on the words used to designate beneficiaries, in 
the absence of a clear expression indicating a purpose to restrict, and in 
this case the word “parent” will be construed to include a stepmother, it 
being shown that the assured lived in the home and called the stepmother 
“mother,” and that he had been reared by the stepmother, and that their 
relations had always been the same as mother and son. 


(For other cases, see Insurance, Dec. Dig. § 771.) 


(For other definitions, see Words and Phrases, First ‘and Second 
Series, Parent.) 


Appeal from Circuit Court, Warren County; E. L. Brien, Judge. 

Action by Mrs. Alice Cole against the Sovereign Camp of the Wood- 
men of the World. Judgment for plaintiff, and defendant appeals. Af- 
firmed. ° 


Watkins, Watkins & Eager, of Jackson, for appellant. 
Anderson, Vollor & Kelly, of Vicksburg, for appellee. 
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STONE et aL. v. SECURITY LIFE INS. CO. (No. 13540.) 
(Kansas City Court of Appeals. Missouri. Nov. 29, 1920.) 
226 Southwestern Reporter, 619. 


2. INSURANCE — EVIDENCE HELD NOT TO SHOW CONCLU- 
SIVELY EXISTENCE OF CANCER AT APPLICATION. 


In an action on a life insurance policy, where the defense was mis- 
representation of physical condition in the application and it was undis- 
puted that insured died of cancer, evidence held not to show conclusive- 
ly that insured had cancer when she made the application. 


(For other cases. see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE — MISREPRESENTATIONS NOT AFFECTING 
CONDITION CAUSING DEATH IMMATERIAL. 


Under Rev. St. 1909, § 6937, providing that no misrepresentation 
in applying for life insurance shall be deemed material, unless the matter 
misrepresented contributed to the death, an action on a life insurance 
policy insuring one who concededly died from cancer is not defeated by 
misrepresentations as to any other disease at the time of the application. 


(For other cases, see Insurance, Dec. Dig. § 255.) 


Appeal from Circuit Court, Clay County; Ralph Hughes, Judge. 


Action by Lillie Stone and others against the Security Life Insurance 
Company. Judgment for plaintiffs and defendant appeals. Affirmed. 


A. Stanford Lyon, of Kansas City, and Martin E. Lawson, of Liberty, 
for appellant. 


E. G. Simrall and Claude Hardwicke, both of Liberty, for respondent. 


Ettison, P. J. This action is based on a policy of life insurance. 
whereby plaintiffs’ mother was insured for their benefit in the sum of 
$2.000. The mother died, and, defendant refusing payment, this su‘t 
followed. 


The application for this insurance was made the 19th of January, 
1918, and an examination of the insured was made by the defendant’s 
physician the 17th of February following. The proofs of loss were ad- 
mitted to have been made, and the defense is based on fraudulent repres- 
entations in the application for the policy. This defense must be gov- 
erned by section 6937, R. S. 1909, reading as follows: 


“No misrepresentation made in obtaining or securing a policy of in- 
surance on the life or lives of any person or persons, citizens of this state, 
shall be deemed material, or render the policy void, unless the matter 
misrepresented shall have actually contributed to the contingency or event 
on which the policy is to become due and payable, and whether it so 
contributed in any case shall be a question for the jury.” 


[1] The evidence for defendant without contradiction shows that the 
death resulted from cancer of the uterus, and.the question arising under 
this statement is: Did deceased make a misrepresentation as to being af- 
flicted with such cancer when she applied for the insurance? And that 
question by explicit direction of the statute must be determined by the 
jury under the guidance of the rules of law applicable to jury trials. 
that is to say, the verdict of a jury would not be permitted to stand if 
it had no evidence upon which to rest. As applied to this case we must 
allow the verdict in favor of plaintiffs to stand, unless we can declare, on 
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the evidence, as a matter of law, that the deceased was guilty of mis- 
representations in relation to being afflicted with cancer of the uterus 
when she made her application, including as a part thereof her statement 
to defendant’s examining physic’an. She stated to such physician in 
writing on February 17, 1918, that she had not had a cancer or disease of 
the womb. Since deceased died of cancer of the womb, we are only in- 
terested in that disease, for the statute is plain that any misrepresenta- 
tion as to any other affliction cannot be considered. 


[2] It is, of course, apparent that this statement did not relate to a 
cancer which may have come into existence after the statement was made, 
for she made no misrepresentation as to the future. So, then, we must 
inquire if the evidence shows, as a matter of law, that she was so af- 
flicted at that time. Or, stated differently, is there any substantial evi- 
dence tending to show that deceased was not afflicted with cancer of the 
uterus at the date of her application. We find there is abundant evi- 
dence to that effect upon which the verdict may rest, and this, of course, 
will prevent us from declaring, as a matter of law, that she was so af- 
flicted. We think, indeed, that the evidence against there being a cancer 
at that time preponderates over any evidence tending to show that a can- 
cer did exist. 


In the first place, defendant's examining physician, who had pre- 
scribed for deceased prior to this, and therefore had at least observed 
her, testified that at the date of the application she “seemed to be a 
strong. well woman.” There was evidence tending to show that, if she 
had had cancer at that time, some evidence of it would have been ex- 
hibited in her appearance. Again a doctor, called as a witness by defend- 
ant, testified that something more than a month after her application he 
examined her and found she had “a bad flow,” but he could not say what 
caused it. Another doctor called by defendant treated deceased at her 
death, and stated he could not tell how long she had been afflicted, and 
that her trouble might have been syphilis. 

There was other evidence of like character, and yet we-are asked 
to say, as a matter of law, that deceased had cancer of the womb when 
she made her application. We have no doubt that we should not do so. 

What we have written practically covers objections made to the in- 
structions given for plaintiffs. There was no reversible error in them. 
The only criticism that can be made is that they put more burden on 
plaintiffs than was required by the law. 

[3] Repeating what we have already said: Deceased :died of can- 
cer of the womb. That was established by defendant’s evidence. Mis- 
representation as to any other ailments are. of no consequence. The only 
issue following that conceded fact is: Was she so afflicted at the time 
she made her application for the policy? That issue was submitted to the 
jury in pla‘ntiff’s instruction No. 2, and defendant’s No. 4. 

Objections to the refusal of instruction B for defendant are covered 
by the foregoing. 

We have examined authorities cited by defendant, including Lewis 
v. Ins. Co., 201 Mo. App. 48, 209 S. W. 625, arising on a Colorado policy, 
and find they are not applicable. 

The judgment should be affirmed. 

All concur. 
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TUEPKER v. SOVEREIGN CAMP, W. O. W. (No. 13767.) 
(Kansas City Court of Appeals. Missouri. Nov. 29, 1920.) 
226 Southwestern Reporter, 1002. 


1. INSURANCE—THAT INSURED IS A “DRINKING MAN” DOES 
NOT CONCLUSIVELY SHOW THAT HIS HEALTH WAS 
IMPAIRED. 


Under a benefit certificate forbidding drinking of liquor to extent 
that insured impairs his health, thereby, that evidence showed deceased 
a “drinking man” would not conclus‘vely show that he drank to excess 
or impaired his health thereby, as the quoted term is a relative one, and 
applicable to one who takes a drink when he chooses, even though it may 
be so infrequent as to produce no harmful effect on his health. 


(For other cases, see Insurance, Dec. Dig. § 723[9].) 


2. INSURANCE — ADMISSIONS IN PROOF OF DEATH HELD 
NOT TO PLACE BURDEN ON PLAINTIFF TO SHOW NO 
IMPAIRMENT OF HEALTH BY USE OF INTOXICANTS 
PREVIOUS TO LAST ILLNESS. 


In action on benefit certificate provid’ng forfeiture in case of intem- 
perance impairing health or producing delirium tremens, defended on the 
ground of impairment of health producing delirium tremens, from which 
death ensued, admiss’ons in proofs of death that insured died of delirium 
tremens would not cast burden on plaintiff to prove no impairment of 
health previous to the attack resulting in death. 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 


3. INSURANCE — WHETHER INSURED DIED OF INFLUENZA 
OR DELIRIUM TREMENS HELD FOR THE JURY. 


Whether beneficiary in benefit certificate admitting in proofs of loss 
that insured d’ed of delirium tremens. which was a ground for forfeiture 
of certificate. satisfactorily explained the admission and overcame the 
burden cast on her to show that death was not due to that cause by 
showing that insured died of influenza, epidemic at the time, held, under 
the evidence, for the jury. 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 


6. INSURANCE—INSTRUCTION NOT AUTHORIZING FINDING 
FOR DEFENDANT FOR GENERAL IMPAIRMENT OF 
HEALTH FROM INTOXICANTS HELD CORRECT. 

Where act‘on on a benefit certificate, forfeitable if insured used in- 
toxicants to excess or so to impair health or if death resulted from 
delirium tremens, was defended solely on the ground of impairment of 
health resulting in delirium tremens causing death, an instruction not au- 
thoriz’ng a finding for defendant if health was merely impaired generally 
by the use of intoxicants, and the impairment did not result in the illness 
from which insured died, was not error. 


(For other cases, see Insurance, Dec. Dig. § 826[1].) 


Error to Circuit Court, Lafayette County; Samuel Davis, Judge. 
“Not to be officially published.” 
Act‘on by Olga Tuepker against the Sovereign Camp of the Wood- 


men of: the World. Judgment for plaintiff, and defendant brings error. 
Affirmed. 
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Harding, Deatherage. Murphy & Stinson, of Kansas City, for plain- 
tiff in error. 
Lyons & Ristine, of Lexington, for defendant in error. 


LIEBING v. MUTUAL LIFE INS. CO. OF NEW YORK. (No. 21639.) 
(Supreme Court of M’ssouri, in Banc. Dec. 13, 1920.) 
226 Southwestern Reporter, 897. 


1. INSURANCE — POLICY ISSUED IN MISSOURI SUBJECT TO 
NONFORFEITURE LAW DESPITE LOAN AS AFFECTING 
EXTENDED INSURANCE. 


Where a. life policy issued to a resident of Missouri by a New York 
company licensed to do business in the state provided that the company 
would on application make loans in accordance with its rules, a loan on 
the policy made pursuant to the agreement, the application being made 
to the company’s local agent at the place of the insured’s residence and 
thence forwarded through the general state office to the home office, and 
the only provision in the loan agreement as to place of the contract be- 
ing for repayment at the home office in New York. was a Missouri con- 
tract, and so controlled by the Nonforefiture Law (Rev. St. 1899, § 
7897, as amended by Laws 1903, p. 208), and hence where the insured 
defaulted in payment of the loan and further premiums. four having been 
paid, extended insurance must be issued to be computed on three-fourths 
of the net value of the policy less only the indebtedness for past-due 
premiums, and without deducting any part of the loan not applied to 
pay past-due premiums. 


(For other cases, see Insurance, Dec. Dig. §§ 147[2], 367[2].) 


2. INSURANCE—WHERE LIABILITY UNDER NONFORFEITURE 
LAW WAS DOUBTFUL, DAMAGES AND ATTORNEYS’ FEES 
NOT ALLOWED. 

Where it was doubtful whether the insurer was liable on a policy 
on the theory that extended insurance should have been purchased pur- 
suant to the Nonforfeiture Law (Rev. St. 1899, § 7897, as amended by 
Laws 1903, p. 208), desp'te a loan made on the policy by the insurer, a 
New York company, damages and attorney’s fees for refusal to pay can- 
not be allowed under the statute on the theory the refusal was vexatious. 


(For other cases. see Insurance, Dec. Dig. § 602.) 
Graves, J., Walker. C. J., and Williams, J., dissenting. 


Appeal from St. Louis Circuit Court; Robert W. Hall, Judge. 

Action by Mary S. Liebing against the Mutual Life Insurance Com- 
pany of New York. From a judgment for plaintiff, defendant appeals... 
Affirmed on condit‘on that plaintiff enter remittitur; otherwise reversed 
and remanded. 


See, also, 191 S. W. 250. 

This suit was instituted in the circuit court of the city of St. Louis 
by the plaintiff against the defendant to recover the sum of $65,250 in 
gold, less certain credits to be later ment’oned, alleged to be due her as 
the widow of Frederick W. V. Blees, and assignee of a policy of insur- 
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ance issued by the defendant on the life of said Frederick W. V. Blees. 
a citizen of Macon county, Mo., and of the United States of America. 


The trial before the court and jury resulted in a verdict and judg- 
ment for the plaintiff in the sum of $107,542.09. After moving unsuc- 
cessfully for a new trial, the defendant duly appealed the cause to this 
court. 


The petition upon which the case was tried was substantially as fol- 
lows: 


After pleading that the defendant was a corporation of New York. 
doing business under lI’cense in the state of Missouri, plaintiff alleged 
that on September 29, 1901, at Macon, Mo., Frederick W. V. Blees applied 
to defendant for a policy of insurance, and that on the 29th day of Sep- 
tember, 1901, the defendant, at Macon, Mo., issued its policy No. 1207072, 
filed with said petition, by which the defendant insured the life of sa‘d 
Blees and promised in case of his death and acceptance of due proofs 
thereof by the defendant to deliver to his executors, administrators, or 
assigns 50 bonds of par va'ue of $1,000 each, payable in 20 years, with 
interest at 5 per cent. per annum, or at the option of said executors, ad- 
ministrators, or assigns, to pay the sum of $65250 in cash in lieu of said 
bonds; that Blees was a resident and citizen of Missouri; that he died 
on or about the 8th day of September, 1906: that the plaintiff is his 
widow and the assignee in said policy; and that all the conditions of the 
insurance were complied with by the insured during his lifetime and by 
the plaintiff since his death. 

The petition next averred that Blees continued .to pay the premiums 
on said policy until the 29th day of September, 1905, when he discon- 
tinued the payment of further premiums, and that at the time of the 
lapse, viz., September 29, 1905, four annual premiums had been paid on 
the policy, and the value of the policy at said date, under the nonfor- 
feiture statutes of Missouri, amounted to $11.230.83. 

That on the 12th day of October, 1904, Blees, the insured. and the 
plaintiff, at Macon, Mo., made application to the defendant for a loan 
of $9,550, and signed and executed a loan agreement therefor, and that 
the defendant on or about said date, at the city of Macon, Mo... loaned 
the insured said sum of $9,550, at 5 per cent. per annum; the proceeds of 
said loan being distributed and applied as follows: 

$4,290.50 to pay the annual premium due September 29, 1904. 


$468 to pay interest on said loan to Septémber, 29, 1905, together with 
interest on said premium, and 

$4,790.50 in cash. 

Plaintiff further says that, as above stated, at the date of lapse, 
namely, on the 29th day of September, 1905, the net or reserve value of 
said policy, calculated under the nonforfeiture statutes of the state of 
Missouri, in such cases made and provided. amounted to the sum of $114 
230.83: that three-fourths of said net value is $8.423,12: that deducting 
$4,759.50 therefrom (wh‘ch is the aggregate amount applied to pay the’! 
premium due on the 29th day of September, 1904, and to pay interest on 
said loan and premium) leaves $3,663 62, which sum taken or applied as a 
net single premium, as provided by the Missouri nonforfeiture statutes 
in force when said policy was issued, extends sa‘d policy in full force 
for the full amount written therein from date: of lapse, September 29, 
1905, for a period of 4 years, 9 months, and 18 days. and the insured died 
within said period, for he died on the 8th day of September, 1906; that 
is, 11 months and 10 days from the 29th day of September, 1905. date of 
lapse. 

Plaint’ff further states that she has elected to take cash in lieu of 
bonds. 
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Plaintiff further states that at the time said policy was issued the in- 
sured was of the age of 41 years, and the highest gross annual ordinary 
life premium per thousand ever charged by defendant on a policy is- 
sued at age 41 years is $34.16 (this is equal to or greater than the ord‘nary 
life premium ment’oned in the Missouri nonforfeiture statutes) ; that the 
gross annual ordinary life premium on the policy in suit, calculated at 
the rate of $34.16 per thousand, is the sum of $2,228.94: and the interest 
thereon at the rate of 6 per cent. per annum from the date when due (the 
29th day of September, 1905) to the day the insured died (the 8th day of 
September, 1906—-11 months, 10 days) amounts to the sum of $125.98, 

Plaintiff further states that interest at the rate of 5 per cent. per 
annum is due and unpaid on said loan of $9,550 from the 12th day of 
October, 1905, to the 8th day of September, 1906, the day the insured 
died; that is, 10 months, 27 days, and amounts to the sum of $433.65. 

Plaintiff further states that said unpaid gross annual ordinary life 
premium ($2,228.94), and interest thereon ($125.98), together with said 
loan ($9,550), and interest thereon ($433.65), aggregate the sum of $12.- 
338.57, and that the same may be deducted from the face amount of said 
policy ($65,250), be’ng, as plaintiff believes. a proper deduction there- 
from under the nonforfeiture laws of the state of Missouri, thus reduc- 
ing said policy to the sum of $52,911.43. 

Plaintiff further states that at the city of Macon, Mo., Frederick W. 
V. Blees duly assigned said policy to plaintiff, and sa‘d defendant ac- 
cepted ‘said assignment and acquiesced thetein in said city and state; 
that the premiums which were paid on said pol’cy were thus paid to de- 
fendant in the state of Missouri. 

Plaintiff further states that on divers occas‘ons prior to the institu- 
tion of this action, especially on or about the 3d day of November, 1906, 
plaintiff duly demanded of defendant payment of the amount due under 
said policy, but said defendant, on sundry occasions, particularly on the 
20th day of November, 1906, vexatiously refused to pay the same or any 
part thereof, and then and there vexatiously disclaimed all liability under 
said policy. 

‘Wherefore, plaintiff prays for judgment against defendant for the 
sum of $52,911.43, with interest thereon at the rate of 6 per cent. per 
annum from the 20th day of November, 1906 (the date defendant denied 
liability under said policy). together with 10 per cent. on the amount due 
under said policy as damages, and a reasonable fee for her attorney’s 
services in preparing and prosecuting this action because of the vexatious 
refusal of defendant to pay said policy. 

The answer contained the following defenses: 

(1) -A general denial. 

(2) A plea admitting the issuance of the policy and the payment of 
four annual premiums thereon, the assignment of the policy to the plain- 
tiff, the execution of the loan agreement, which was set out in full in 
the answer; that said loan agreement was accepted by the defendant in 
the city and state of New York, and the loan made in the city and state 
of New York, and that the loan agreement and policy remained from the 
date thereof, viz., Octcber 12. 1904, in the possession of the defendant 
in the state of New York; that the premium due on. the policy, Septem- 
ber 29, 1905, was not paid nor was the loan paid; that thereafter, in ac- 
cordance with the provis’ons of the loan agreement, the policy was can- 
celed and the surrender value thereof, namely, the sum of $9,550, applied 
in payment of the loan of like amount. 

The answer then p'eaded the common Jaw of New York and the 
statute law of New York, and averred that the loan agreement was gov- 
erned by these laws, was valid under these laws, and that the action taken 
in canceling the policy was according to the laws of the state of New 
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York, and that to deny to the defendant the benefit of said laws in the 
state of New York would be to refuse to give full faith and credit of 
the public acts, records, and judicial proceedings in the state of New 
York, in violation of section 1 of article 4 of the Constitution of the 
United States, and to deny to the defendant the equal protection of the 
laws, and to deprive the defendant of its property without due process 
of law in violation of section 1 of the Fourteenth Amendment to the 
Const‘tution of the United States. 


(3) The answer next set up the issuance of the policy, the assign- 
ment of the same to the plaintiff, the failure to pay premium and loan 
on September 29, 1905; that the repayment of the loan was a condition 
of the insurance provided for in the policy, and the failure to repay the 
same was a violation of said condition, and therefore there had been a 
violation of a condition of the insurance other than the nonpayment of 
premiums at the death of the insured, and therefore the plaintiff was not 
entitled to claim extended insurance on said policy under the provisions 
of section 6948, R. S. of Missouri 1909. 

(4) The answer next set up the fact that section 7897, R. S. of 
Missouri 1899, was amended by act of the Legislature of Missouri at its 
session :n 1903 (Laws 1903, p. 208), and that by the terms of said amend- 
ment the defendant was permitted to deduct from three-fourths of the net 
value of the policy, computed in accordance with the statute, any in- 
debtedness to the company on the policy, and that deducting from three- 
fourths of the net value of the policy on September 29, 1905, said loan 
of $9,550 then unpaid on said policy, did not leave any reserve for ex- 
tended insurance; that neither the ‘nsured nor the plaintiff were entitled 
to a loan on the policy until after the 29th day of September, 1904: that 
no right to extended insurance vested in the insured or in the plaintiff 
either under the policy or by statute, until September 29, 1904; that said 
amendment to the statute took effect on he 21s day of June, 1903, long 
prior to said 29th day of September, 1904, and that therefore said amend- 
ment applies to and governs the policy in suit, and that to require the de- 
fendant to pay the policy would be to deny to the defendant the equal 
protection of the laws and to deprive the defendant of its property with- 
out due process of law in violation of section 1 of the Fourteenth Amend- 
ment to the Constitution of the United States and of section 30 of article 
2 of the Constitution of Missouri. 


° 


Reply. 

The reply, after repeating the allegations of the petition to the effect 
that the policy ‘n suit was carried in extended insurance under the non- 
forfeiture laws of the state of Missouri, and averring that the loan agree- 
ment and all transactions concerning the same are Missouri contracts 
governed by the laws of Missouri, went on to set out the history of this 
case, and averred that the loan agreement and the action taken there- 
under had been held null and void under the first decis‘on of the Supreme 
Court. 

The reply next averred that the defendant had waived the right to 
plead the laws of New York and that to apply the laws of New York 
in this case would be to violate the statutory rights of the plaintiff, who 
was a citizen of Missouri and entitled to have the Missour’ laws apply. 

The reply next averred that, since neither the application nor the 
rules of the defendant nor the loan agreement nor a copy thereof were 
attached to the policy, they could not be considered in this case, either 
under the Jaws of Missour: or under the laws of New York. 

The next averment was that, since the policy provided for the loan, 
the loan agreement was a subsidiary contract and not independent of the 
policy and could impose no conditions not set out in the policy. 

Vol. LVII—21. 
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The next averment was that the defendant was precluded from deny- 
ing liabil'ty on this policy on account of the clause relating to incontesti- 
bility in the policy. 

The next averment was that under the laws of New York, the plain- 
tiff could not make loans and take a pledge of its policies as collateral 
security, and that its acts in this connect‘on were ultra vires. 


The next averment was that a contract agreement that in case of 
default the insurer might without notice or demand cancel the policy was 
null and void under the laws of New York. 


The next averment was that the cash value of the policy under the 
laws of New York was not the true value of the policy, and that there 
was a distributive share of surplus on this policy at the time of default 
more than sufficient to pay the premium due September 29, 1905. 


The next averment was that under the laws of New York the plain- 
tiff. being the wife of the assignor, could not transfer the policy without 
the written consent of her husband. 


The next averment was that the loan agreement was usurious under 
the laws of the state of New York. 


The next averment was that the policy had a value in excess of the 
surrender value named :n the policy, and that this excess was sufficient 
to carry the policy in extended insurance. 


The next averment was that the policy had a reserve value in excess 
of the sum received by the insured as a loan, and that this excess was 
sufficient to carry the policy in extended insurance. 


The next averment was that under the laws of the state of New 
York defendant was not entitled to foreclose on the policy when the 
loan was not paid. 


The final averment was that the loan agreement was a Missouri con- 
tract and governed by the laws of the state of Missouri. 


Plaintiff’s Evidence. 


On the part of plaintiff, evidence was introduced tending to es- 
tablish that Frederick W. V. Blees, a citizen of the United States and a 
res‘dent and citizen of the state of Missouri, at Macon City, in said state, 
in September, 1901, made written application to defendant for the policy 
in suit, and on or about the 29th day of September, 1901, the policy ap- 
plied for was delivered to him at Marcon, Mo., by Dwight H. Payson, 
the defendant’s Macon representative, to whom he then and there paid 
the first annual premium. By stipulation entered into by the parties in 
the city of New York on April 25, 1919, it was, in part, agreed: 


“That on or about the 7th day of October, 1904, Fred W. V. Blees 
and Mary S. Blees, his wife (now Mary S. Liebing, plaintiff herein), 
signed the certain loan agreement heretofore received in evidence in this 
case in the city of Macon and state of Missouri, and delivered said loan 
agreement so signed, together with the policy in suit No. 1207072, to one 
Dwight H. Payson, then a soliciting agent of the defendant at Macon, 
Mo.; that said Dwight H. Payson. on or about the said 7th day of Octo- 
ber, 1904, forwarded said loan agreement and policy to F. N. Cheney, 
the then manager of the defendant company’s St. Louis office, and that 
said F. N. Cheney transmitted said loan agreement and policy to the 
home office of the defendant company in the city of New York on or 
about the 8th day of October, 1904, and that said loan agreement and 
policy were rece'ved at the defendant company’s office in the city of New 
York and state of New York on the 10th day of October, 1904. 


“That on or about the 12th day of October, 1904, the defendant 
transmitted a check on the American Exchange National Bank of New 
York in the sum of $4,790.50, payable to Frederick W. V. Blees and 
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Mary S. Blees, being the balance due said Frederick W. V. Blees on the 
loan of $9,550 made by said Frederick W. V. Blees and Mary S. Liebing 
on the policy in suit, after the deduct’on of $4.291.50 which was applied 
to pay the premium due on said policy on the 29th day of September, 
1904, and $468 interest. 

“That said.check was by the defendant mailed from its home office 
in the city of New York and state of New York to the city of St. Louis 
and state of Missouri, addressed to Mr. F. N. Cheney, who was defend- 
ant’s then manager in charge of its St. Louis. Mo., office. * * * 

“That thereafter, on or about the —— day of October, 1904, Mr. F. 
N. Cheney, who was defendant’s then manager in charge of its St. Louis, 
Mo.. office, as aforesaid. forwarded said check to Mr. Dwight H. Payson, 
who was defendant’s then soliciting agent at Macon. Mo.,. and that there- 
after, on or about the day of October, 1904, Mr. Dwight H. Payson 
delivered said check to Frederick W. V. Blees, thé insured.” 

On or about the 18th day of October, 1904, the insured and plaint’ff 
indorsed said check, and the former deposited the same in the National 
Bank of Commerce at St. Louis. 

W. B. Cowen, vice president of the bank, testified that the insured 
was given credit for the check by the bank and that the same was not de- 
posited for collection. He testified: 

“Q. Now, if it were deposited for collection, would there be any 
number on it? A. Yes, there would. 

“Q. And there is not a number on it? A. No, sir. 

“Q. It was treated as a cash transaction between the depositor and 
the bank? A. Yes. sir.” 

On cross-examination, the witness test‘fied that in the event the 
check was not paid the bank would charge it back immediately to in- 
sured’s account. 

The premiums were paid at Macon to Mr. Payson. defendant's 
Macon representative. And plaintiff was asked: 

,Q. Did Mr. Blees or yourself have any transaction with the home 
office in New York?” 

And she answered: 

“A. No, sir.” 


On cross-examination, plaintiff was asked concerning the payment 
of the fourth annual premium, namely: 

“Q. Well, wasn’t the premium due September 29th, 1904, paid out of 
that loan?” 

And she answered: 

“A. Yes, it was agreed by both Mr. Blees and myself and Mr. Pay- 
son, first the premium was to be paid, and a year’s interest in advance 
on the loan.” 

The insured. after he had pa‘d four annual deposits, discontinued 
the payment of further deposits, and at that time, namely, on the 29th day 
of September, 1905, the policy had acquired a net value under the non- 
forfeiture statutes of Missouri, of $11,230.83: that three-fourths thereof 
is $8,423.12, and deducting $4,759 50 (which is the aggregate amount ap- 
plied to pay the deposit due on the 29th day of September, 1904, and to 
pay interest on sad loan and premium) leaves $3,663.62, which sum, 
taken as a net single premium as commanded by the Missouri nonfor- 
feiture statute, extends the said policy from date of lapse (September 
29, 1905) for a period of 4 years, 9 months, and 18 days. 

The insured died on the 8th day of September, 1906; that is, 11 
months and 10 days from the 29th day of September, 1905. He died 
within the extended insurance period. 
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Neither the insured nor plaintiff pa'd the loan, which was due on 
the 29th day of September, 1905, but the alleged foreclosure, cancellation 
of the policy, and appropriation of the surrender value thereof to repay 
the loan, did not occur, according to defendant’s answer, until the 15th 
day of November, 1905, and did not occur, according to its evidence, 
unt!] December 4, 1905. 


On or about the 2d day of March, 1904, at Macon, Mo., the insured 
assigned the policy to plaintiff. 


Plaintiff testified that neither the insured nor plaintiff had any notice 
of the maturity of the loan, neither had they any not’ce of the time when 
defendant intended to foreclose or of the alleged foreclosure. And no 
demand for repayment of said loan or fifth annual premium was ever 
made on either of them. 


On redirect examination, plaintiff testified: 


“Q. If you had notice of the maturity of the loan and premium, 
what would you have done? A. Why, I would -have tried to have seen 
why Mr. Blees didn’t look after it, and if he didn’t look after it I would 
have looked after it myself.” 


She further testified that she was financially able and would have 
paid the fifth annual premium, as well as the loan and interest on it, 
if she had been notified of their maturity or nonpayment. She testified, 
too, that she “owned considerable property at that time; I owned all 
the best corners in Macon, Mo.. at that time myself: I had a 780-acre 
farm out there; I owned nearly two-thirds of the carriage factory stock 
at that time.” 


Soon after the death of the insured the plaintiff employed the law 
firm of Dysart & Mitchell, of Macon, Mo., to collect said pol’cy, and 
that firm wrote a letter, dated the 3d day. of November, 1906, to Mr. 
Fred M. Cheney, the defendant’s St. Louis manager, inquiring about the 
value of said policy. This letter was answered on November 20, 1906, 
within 90 days after the insured died, by Mr. James McKean, the defend- 
ant’s then general solicitor, in wh'ch answer he stated that the policy 
was not in force at the time the insured died. 


Thereafter. Mr. Frederick L. Allen, the defendant’s general solici- 
tor, took the same position, although his attention was called to the non- 
forfeiture statutes of Missouri, and the decisions of the court construing 
the same. Proofs of death were furnished to defendant within 90 days 
after the insured’s death under another policy issued by it on his life. 


John B. Dempsey, a lawyer of 30 year’s practice, testified that in his 
opin‘on $25,000 would be a reasonable attorney’s fee. And Frederick 
H. Bacon, the author of the standard treatise on the General Law of In- 
surance, testified that, in his opinion, a reasonable attorney’s fee in the 
case would be from $15,000 to $25,000. 


Defendant’s Evidence. 


The principal evidence offered by defendant was the depositions of 
Allan McCulloch, general counsel for Equitable Life, and James H. Mc- 
Intosh, general counsel for New York Life. together with certain un- 
pleaded New York and federal decisions, to prove that the loan agree- 
ment and the pledge of the policy and its cancellation for failure to repay 
the loan were valid and legal under the laws of the state of New York. 
And for the same purpose, defendant offered in evidence section 16 of 
chapter 218 of the Laws of New York 1897. It offered also section 21 of 
chapter 272 of the Laws of New York, 1896, concerning the powers of 
married women. 


Plaintiff objected to said evidence. 
The court excluded the evidence on grounds, among which are: 
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(1) That the right, if it ever existed, to invoke the New York laws 
as a defense, was waived by defendant’s failure to timely enough lodge 
said laws as a defense herein: and further * ‘going to trial on the original 
theory, defending on the original theory.” The court relied on State ex 
rel, v. Reynolds et al., 277 Mo. 14, 208 S. W. 618. 


(2) Because, “in view of the first decision, which was res adjudicata 
in this case. For the further reason, I say. the decision in the 269 Mo. 
509, 191 S. W. 250, was res adjudicata in this case.” 


(3) That the policy and loan agreement were Missouri contracts and 
controlled by Missouri law; that the facts in the instant case were al- 
together different from those in the Dodge Case, 246 U.S. 357, 38 Sup. 
Ct. 337, 62 L. Ed. 772, Ann. Cas. 1918E, 593, for Dodge corresponded 
with the home office; and the court observed, too, that, “It makes consid- 
erable of a difference whether he bound himself to be governed by the 
New York law or not.” See Lange v. Ins. Co., 254 Mo. 488, 162 S. W. 
589: Mutual Life v. Cohen, 179 U. S. 262, 21 Sup. Ct. 106, 45 L: Ed. 181. 


(4) That the facts as developed on this trial are essentially different 
from those on the second trial, especially so because of the stipulation 
offered in evidence. 


Application was made by defendant’s counsel at the close of the 
whole case for stay of proceedings until counsel could apply to the Su- 
preme Court for a writ of prohibition. The application being overruled, 
counsel then presented an application for change of venue, which was 
likewise overruled, as was its demurrer to the evidence. 


The court gave a peremptory instruction to find for pla‘ntiff in the 
sum of $52,911.43 (which. represents the amount due under policy after 
deducting loan, premiums, and interest), with interest at 6 per cent. per 
annum, from November 20, 1906. and left to the jury the questions of 
damages and attorney’s fee. The verdict and judgment, as before stated, 
were for the plaintiff. 


Fordyce, Holliday & White, of St. Lou's (Frederick L. Allen, of 
New York City, of counsel), for appellant. 


James J. O’Donohoe, of St.. Louis, for respondent. 


Woopson, J. (after stating the facts as above). This is the third 
appeal of this case to this court. The opinion delivered on the first ap- 
peal is reported under the heading of Lieb'ng vy. Mutual Life Ins. Co., 
269 Mo. 509, 191 S. W. 250, and the opinion delivered on the second ap- 
peal may be found under the same heading. reported in 276 Mo. 118, 
207 S. W. 230. 


The pleadings are unnecessarily long, covering some 56 printed 
pages; but with the valuable assistance of counsel we have reduced them 
to a comparatively small compass, without omitting any material issue 
presented thereby. 


[1] There are many propositions presented and discussed in briefs 
by counsel for each party, but from the views we take of the case only 
one of them is worthy of consideration. and that is: Is the Dodge Case 
controlling in this one? We so held in the case of L’ebing v. Mutual 
Life Insurance Co., 276 Mo. 118, 207 S. W. 230; but upon a reconsidera- 
tion of that case we are of the opinion that the contention there announced 
was erroneous and should not be adhered to. In the Dodge Case the 
language of the:policy about loans is this: 

“Cash loans can be obtained by the insured on the sole security of 
this policy on demand at any time after this policy has been in force two 
full years,” etc. 
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In the Liebing Case the policy provides for loans as follows: 


“After this contract shall have been in force three full years, within 
sixty days after written application and upon the assignment of this con- 
tract as security, the company will, in conformity with its rules, then in 
force, loan amounts,” etc. 


In my opinion the differentiation between the language of the two 
policies is marked—in the Dodge Case there was no absolute agreement 
on the part of the company to loan the insured any sum of money, but 
simply a provision that “cash loans can be obtained,” etc., which leaves it 
only optional with the company to make the loan, while in the Blees pol- 
icy, Tegarding the same subject, it provides that— 


“Within sixty days after written application and upon the assignment 
of this contract as security. the company will * * * loan amounts,” etc. 


Here the agreement to make the loan is absolute and unequivocal and 
imposed an absolute legal obligation on the company to make the loan, 
which it did in purusance to that obligation. It therefore is apparent 
that the loan agreement found in the Blees policy was a subsidiary and 
supplementary contract to the policy, instead of an independent and col- 
lateral contract. That being true, it is controlled by the same section of 
the statute that controls the policy itself, to wit, “section 7897, R. S. 
1899.” Again: 

1. The loan agreement in the Dodge Case expressly recites that the 
application was made to said company at its home office in the city of 
New York, was accepted, the money paid by it, and the agreement made 
and delivered there; that the principal and interest were payable there: 
and “that this contract is made under and pursuant to the laws of the 
state of New York, the place of said contract being said home office of 
said company.” 


2. There was no such agreement in the Blees contract. All that is 
said in the Blees loan agreement is: 


“And said parties of the second part agree to repay the sum of $9,- 
550 to the company at its head office, Nassau, Cedar and Liberty streets 
in the city of New York on September 29, 1905.” 


3. In the Blees Case the application for the loan was made to the 
local agent at Macon. was transmitted by him to the general Missouri 
agent at St. Lou's, was sent by the latter to New York, and. draft for the 
loan was forwarded from New York to the general agent in St. Louis, 
he transmitted it to the local agent at Macon. and he turned it over to 
Blees at Macon. The question is: Does the bare fact that the debt was 
to be paid in New York made it a New York contract between the Blees- 
es and the company, so as to take it out of the operation of section 7897, 
R. S. 1899? 

I think not. 


4. The Head and the Dodge Case, with the dissenting opinion in 
the latter, throw much light on the questions involved. 


5. Undoubtedly the loan agreement was a Missouri contract, for the 
reasons it was made here, and for the reason that it was but subsidiary to 
the policy which it admitted to be a Missouri contract, then said section 
7897 would prevent the deduction from three-fourths of the net value of 
the policy as extended insurance, any indebtedness of the insured to the 
company except an indebtedness for past-due premiums, and with that 
indebtedness alone deducted, the Blees policy is still in force, notwith- 
standing the cancellation of the company. 


6. I Have not paid any attention to the proposition of the plaintiff 
that the company waived the benefit of the New York laws by not plead- 
ing them in the first instance. I think, if the loan agreement was a New 
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York contract, its effect ought to be determined by the New York law: 
and, if it is a Missouri contract, by our law. Still I do not say there is 
anything in that point; I s'mply have not investigated it. 

7. I do not see any material difference between the facts at the last 
trial and those before the court on the second appeal, though the plaintiff 
strenuously contends there is a difference. 


[2] 8. It is manifest to my mind that the facts of this case do not 
show a vexatious refusal by the company to pay the policy, and hence 
the damages and attorneys’ fee for vexat‘ous appeal should not have been 
found or the question left to the jury to find. I think in any event those 
sums ought to be remitted and, if so entered by the respondent within 
10 days from this date, the judgment will be affirmed; otherwise it will 
be reversed and remanded to the circuit court to be retried in compliance 
with the views herein expressed. 

I am greatly indebted to my learned associate Judge Goode for the 
valuable assistance he has rendered me in the preparation of this opinion. 

Blair, Williamson, and Goode, JJ., concur. 


Graves, J. I dissent from the majority opinion herein and for my 
dissent file herein the attached opinion which I had prepared for the 
opinion in the case. I do this because it covers all the questions in the 
case, and, whilst its verbiage is not that of a dissenting opinion, it will 
answer for such purpose. ‘ 

This is the third appeal in this case. Many of the prior pertinent 
facts may be gathered from our previous position. Although the ques- 
tions at issue have been more or less shifted upon each return of the case 
to the circuit. The action is one upon a life insurance contract. When 
first here (269 Mo. 509, 191 S. W. 250) it came upon the appeal of the 
plaintiff. Suffice it to say that this opinion was prior to that of N. Y. 
Life Ins. Co. v. Head, 234 U. S. 149, 34 Sup. Ct. 879, 58 L. Ed. 1259, and 
after Head v. N. Y.Life Ins. Co., 241 Mo. 403. 147 S. W. 827, being the 
same case in the two different courts. When this case was first here, the 
trial court had sustained defendant’s demurrer to plaintiffs’ evidence; 
hence the matters of defense were not really at issue, although the loan 
agreement was pleaded. When the case came here a second time (276 
Mo. 118, 207 S. W. 230) the U: S. Supreme Court had spoken, and we 
then reversed a judgment for the plaint:ff, and remanded the cause. The 
pleadings again took new form, so that for this case a short outline of 
the case should be made. The chief change in the pleadings upon the 
third trial below was in the reply, which was voluminous, and pleaded 
both law and facts. The appellant has made a fair outline of the plead- 
ings upon which the case was last tried, and, as such outline is as short 
as we could make of pleadings of the volume here involved, we use it: 

“After pleading that the defendant was a corporation of New York, 
doing business under license in the state of Missouri, plaintiff averred that 
on September 29, 1901, at Macon, Mo., Frederick W. V. Blees applied to 
defendant for a policy of insurance, and that on the 29th day of Septem- 
ber, 1901, the defendant, at Macon, Mo.. issued its policy No. 1207072, 
filed with said petition, by which the defendant insured the life of said 
Blees and promised in case of his death and acceptance of due proofs 
thereof by the defendant to deliver to his executors, administrators or 
assigns 50 bonds of par value of $1,000 each, payable in 20 years, with 
interest at 5 per cent. per annum, or at the option of said executors, ad- 
ministrators, or assigns, to pay the sum of $65,250 in cash in lieu of said 
bonds; that Blees was a resident and citizen of Missouri; that he died 
on or about the 8th day of September, 1906; that the plaintiff is his widow 
and the assignee in said policy; and that all the conditions of the insur- 
ance were complied with by the insured during his lifetime and by the 
plaintiff since his death. 
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“The petition next averred that Blees continued to pay the premiums 
on said policy until the 20th day of September. 1905, when he discon- 
tinued the payment of further premiums, and that at the time of lapse, 
viz., September 29, 1905, four annual premiums had been paid on the pol- 
icy, and the value of the policy at said date, under the nonforfeiture statu- 
tues of Missouri, amounted to $11,230.83. 

“That on the 12th day of October, 1904, Blees, the insured, and the 
plaintiff, at Macon, Mo., made application to the defendant for a loan of 
$9,550, and s‘gned and executed a loan agreement therefor, and that the 
defendant on or about said date, at the city of Macon, Mo., loaned the 
insured said sum of $9,550, at 5 per cent. per annum; the proceeds of 
said loan being distributed and applied as follows: 

“$4,290.50 to pay the annual premium due September 29. 1904. 


“$468.00 to pay interest on said loan to September 29, 1905. together 
with interest on said premium and 


“$4,790.50 in cash. 


“That on said 29th day of September, 1905, three- fourths of the net 
value of said policy, computed in accordance with the nonforfeiture laws 
of the state of Missouri, amounted to $8,423.12; that deducting therefrom 
the sum of $4.759.50, being the amount of said loan applied to past due 
premium and interest, left $3,663.62, which, applied as a net single pre- 
mium, in accordance with the nonforfeiture statutes of Missouri, in force 
when said policy was issued, extended said policy in full force for the 
amount written therein from September 29, 1905, for a period of 4 years, 
9 months, and 18 days, and that the insured died on September 8, 1906. 


“The petition further averred that the plaintiff had elected to take 
cash in lieu of bonds; that at the time the policy was issued the insured 
was 41 years of age; that the highest gross annual premium per thousand 
charged by the defendant on policies issued at age of 41 was $34.16, 
which was equal to or greater than the premium mentioned in the Mis- 
souri nonforfeiture law. That the gross annual ordinary life premium 
on the policy in suit, calculated on said figures, was $2,298.94, and that the 
interest thereon at the rate of 6 per cent. from September 29, 1905, to the 
date of the death of the insured, September 8, 1906, amountd to $125.98; 
that the interest on the loan from October 12, 1905, to September 8,, 
1906, amounted to $433.65; that deducting the unpaid gross annual pre- 
miums and interest, together with the loan and interest, in all the sum 
of $12,338.37, from the face of the policy reduced the policy to the sum 
of $52,911.43. That the insured had assigned this policy to the plaintiff 
in the city of Macon, Mo., and that the defendant had accepted said as- 
signment and that the premiums paid on the policy were paid to the de- 
fendant in the state of Missouri. That the plaintiff had, on divers oc- 
casions, demanded payment of the policy from the defendant, but that the 
defendant had vexatiously refused to pay, and the petition concluded 
with a prayer for judgment for $52,911.43, with interest at 6 per cent. 
from November 20, 1906, together with 10 per cent. as damages and rea- 
sonable attorney’s fees for vexatious refusal to pay. 


“Answer. 

“The answer contained the following defenses: 

“First. A general denial. 

“Second. A plea admitting the issuance of the policy and the pay- 
ment of four annual premiums thereon, the assignment of the policy to 
the plaintiff, the execution of the loan agreement, which was set out in 
full in the answer. That said loan agreement was accepted by the de- 
fendant in the city and state of New York, and the loan made in the 
city and state of New York, and that the loan agreement and policy re- 
mained from the date thereof, viz., October 12, 1904, in the possession of 
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the defendant in the state of New York. That the premium due on the 
policy, September 29, 1905, was not paid nor was the loan paid. That 
thereafter, in accordance with the provis‘ons of the loan agreement, the 
policy was canceled and the surrender value thefeof. namely, the sum of 
$9,550.00, applied in payment of the loan of like amount. 

“The answer then pleaded the common law of New York and the 
statute law of New York, and averred that the loan agreement was gov- 
erned by these laws, was valid under these laws, and that the action taken 
in canceling the policy was according to the laws of the state of New 
York, and that to deny to the defendant the benefit of said laws in the 
state of New York would be to refuse to give full faith and credit of the 
public acts, records and judicial proceedings in the state of New York, in 
violation of section 1 of article 4 of the Constitution of the United 
States, and to deny to the defendant the equal protection of the laws, and 
to deprive the defendant of its property without due process of law in 
violation of section 1 of the Fourteenth Amendment to the Constitution 
of the United States. 

“Third. The answer next set up the issuance of the policy, the as- 
signment of the same to the plaintiff, the failure to pay premium and loan 
on September 29, 1905; that the repayment of the loan was a condition of 
the insurance provided for in the policy, and the failure to repay the same 
was a Violation of said condition, and, therefore, there had been a viola- 
tion of a condition of the insurance other than the nonpayment of pre- 
miums at the death of the insured and therefore the plaintiff was not 
entitled to claim extended insurance on said policy under the provisions 
of section 6948, R. S. of Missouri 1909. 

“Fourth. The answer next set up the fact that section 7897, R. S. of 
Missouri 1899, was amended by act of the Legislature of Missouri at its 
session in 1903, and that by the terms of said amendent the defendant 
was permitted to deduct from three-fourths of the net value of the policy, 
computed in accordance with the statute, any indebtedness to the company 
on the policy, and that deducting from three-fourths of the net value of 
the policy on September 29, 1905, said loan of $9,550 then unpaid on said 
policy, did not leave any reserve for extended insurance; that neither the 
insured nor the plaintiff were entitled to a loan on the policy until after 
the 29th day of September, 1904: that no right to extended insurance 
vested in the insured or in the plaint’ff either under the policy or by stat- 
ute, until September 29, 1904; that said amendment to the statute took 
effect on the 21st day of June, 1903, long prior to said 29th day of Sep- 
tember, 1904, and that, therefore, said amendments applies to and governs 
the policy in suit, and that to require the defendant to pay the policy 
would be to deny to the defendant the equal protection of the laws and 
to deprive the defendant of its property without due process of law in 
violation of section 1 of the Fourteenth Amendment to the Constitution 


of the United States, and of section 30 of article 2 of the Constitution of 
Missouri. 


“Reply. 

“The reply after repeating the allegations of the petition to the effect 
that the policy in suit was carried in extended insurance under the non- 
feiture laws of the state of Missouri, and averring that the loan agree- 
ment and all transactions concerning the same are Missouri contracts 
governed by the laws of Missouri, went on to set out the history of this 
case, and averred that the loan agreement and the action taken thereun- 
- had been held null and void under the first decisions of the Supreme 

ourt. 

“The reply next averred that the defendant had waived the right to 
plead the laws of New York and that to apply the laws of New York 
in this case would be to violate the statutory rights of the plaintiff, who 
was a citizen of Missouri and entitled to have the Missouri laws apply. 
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“The reply next averred that, since neither the applicat‘on nor the 
rules of the defendant nor the loan agreement nor a copy thereof were 
attached to the policy, they could not be considered in this case, either 
under the laws of Missouri or under the laws of New York. 

“The next averment was that, since the policy provided for the loan, 
the loan agreement was a subsidiary contract and not independent of the 
pol‘cy and could impose no conditions not set out in the policy. 

“The next averment was that the defendant was precluded from deny- 
ing liability on this policy on account of the clause relating to incontesta- 
bility in the policy. 

“The next averment was that under the laws of New York the plain- 
tiff could not make loans and take a pledge of its polic’es as collateral 
security and that its acts in this connection were ultra vires. 

“The next averment was that a contract agreeing that in case of de- 
fault the insurer might without notice or demand cancel the policy was 
null and void under the laws of New York. 

“The next averment was that the cash value of the policy under the 
laws of New York was not the true value of the policy and that there 
was a distributive share of surplus on this policy at the time of default 
more than sufficient to pay the premium due September 29, 1905. 

“The next averment was that under the laws of New York the plain- 
tiff, being the wife of the assignor,, could not transfer the policy without 
the written consent of her husband. 

“The next averment was that the loan agreement was usurious under 
the laws of the state of New York. 

“The next averment was that the pol’cy had a value in excess of the 
surrender value named in the policy and that this excess was sufficient to 
carry the policy in extended insurance. 

“The next averment was that the policy had a reserve value in ex- 
cess of the sum received by the insured as a loan, and that this excéss 
was sufficient to carry the policy in extended insurance. 

“The next averment was that under the laws of the state of New 
York defendant was not ent'tled to foreclose on the policy when the loan 
was not paid 

“The final averment was that the loan agreement was a Missouri 
contract and governed by the laws of the state of Missouri.” 


Defendant moved to strike out much of this reply, but the motion 
was overruled. Upon a trial before the jury the court peremptorily in- 
structed the jury to find for the plaintiff in the sum of $52,911.43 with 
interest thereon at the rate of 6 per cent per annum from November 20, 
1906, to date of trial. The court left it to the jury to determine the ques- 
tion of the 10 per cent penalty asked and the matter of attorney’s fee. 
Eleven jurors, out of the twelve, returned a verdict for $107,542.09 (by 
items) in favor of the plaintiff. The items were (1) $52,911.43, the 
amount due under the policy, (2) $39,630.66, interest on same, (3) dam- 
ages, $5,000, and (4) attorney’s fee, $10,000, making the grand total of 
$107,542.09, supra. From a judgment on such verdict the defendant has 
appealed. Pertinent portions of the facts in evidence will be left to the 
opinion. 

I. This is am action upon an insurance contract on the life of Fred- 
erick W. V. Blees, who at the time of the issuance of the contract was 
a resident of Macon, Mo. The policy was issued September 29, 1901. 
The required annual payments were made for four consecutive years. To 
meet the last of the four annual’ payments, Blees and his then wife (the 
plaintiff here) made a loan with defendant, and in this way procured the 
sum of $9,550, out of which was paid (1)- $4,290.50, the premium due 
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upon September 29, 1905, (2) $468, the interest in advance on said loan, 
and $4,790.50 in cash to the order of Blees and his wife. The latter was 
by check on American Exchange Bank of New York, which was for- 
warded to the insured, and afterward paid by the bank in New York. 
This loan was by an agreement in writing made upon an application of 
Blees and his wife. The insurance contract provided: 


“TLoans.—After this contract shall have been in force three full years, 
within sixty days after written application, and upon the assignment of 
this conract as security, the company will, in conformity with its rule as 
then in force, loan amounts w'thin the limits of the cash surrender value, 
with interest in advance, at the rate of five per cent. per annum, pro- 
vided: (1) That the deposits be fully made to the end of the contract 
year in which the loan falls due; (2) that in any settlement of this con- 
tract all outstanding indebtedness hereon to the company must be paid. 
All payments hereon of loans and interest shall be made in gold coin.” 


On or about October 7, 1904, the following agreement was signed at 
Macon, Mo., by Blees and wife: 


“This agreement made this 12 day of Oct. 1904 between the Mutual 
Life Insurance Company of New York, party of the first part, herein- 
after called the company, and Frederick W. V. and Mary S, Blees, par- 
ties of the second part, witnesseth: 


“The company agrees to loan to the parties of the second part the 
sum of ninety-five hundred and fifty dollars apportioned as follows: To 


pay: 


Premiums on policy No. 1207072 to 29 day of Sept. 1905....... $4,291.50 
Interest at 5 per cent (adjusted also for interest on premiums).. 468.00 
Walance Wey Comigdny's Check: c..6 3 ciss ees tervicesistiantediads 4,790.50 

$9,550.00 


“The receipt of the foregoing amount as a loan is hereby acknowl- 
edged upon the pledge as hereinafter set forth of policy No. 1207072 in 
said company. And the said parties of the second part agree to repay 
the said sum of $9,550 to the company at its head office, Nassau, Cedar 
and Liberty streets, in the city of New York, on the 29 day of Sept. 1905. 

“In consideration of the amount of said loan the parties of the second 
part hereby assign, transfer and set over all of the right, title and in- 
terest in and to said policy No. 1207072 issued by said company on the 
life of Frederick W. V. Blees together with any and all moneys which, 
may be or become payable under the same, to the company as collateral 
security for the payment of said loan with interest, the said parties of 
the second part will forever warrant and defend the title of the said 
company to the said policy. 

In the event of default in the payment of said loan on the date here- 
inabove mentioned, the company .is hereby authorized at its option, with- 
out notice and without demand for payment, to cancel said policy, and 
apply the customary cash surrender consideration then allowed by the 
company for the surrender for cancellation of similar policies, namely, 
$9,550 to the payment of said loan with interest. the balance, if any, to 
be payable to the parties entitled thereto on demand, or the company may 
at its own option renew the said loan for one year or less period on the 
written request of any one of the parties of the second part hereto, and 
without further notice to any one of the parties of the second part. 

“In witness whereof, the said parties have executed these presents 
the day and year first’ above written. 
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“Frederick W. V. Blees, 
“Macon, Mo. 
“Mary S. Blees, 
“Macon, Mo. 
“Witness: D, H. Payson. 
“Witness: G, Eugene Lain.” 


From the evidence it appears that prior to this loan agreement, and 
in about March 1904, the policy of insurance had been assigned to Mrs. 
Blees. There was a stipulation as to the facts with reference to this 
loan agreement. The material portions read: 


“That on or about the 7th day of October, 1904, Fred W. V. Blees 
and Mary S. Blees, his wife (now Mary S. Liebing, plaintiff herein), 
signed the certain loan agreement heretofore received in evidence in this 
case in the city of Macon and state of Missouri, and delivered said loan 
agreement so signed, together with the policy in suit No. 1207072, to one 
Dwight H. Payson, then a soliciting agent of the defendant at Macon, 
Mo. that said Dwight H. Payson on or about said 7th day of October, 
1904, forwarded said loan agreement and policy to F. N. Cheney, the 
then manager of the defendant company’s St. Louis office, and that said 
F. N. Cheney transmited said loan agreement and policy to the home 
office of the defendant company in the city of New York on or about 
the 8th day of October, 1904, and that said loan agreement and policy 
were received at the defendant company’s office in the city of New York 
and state of New York on the 10th‘ day of October, 1904. 

“That on or about the 12th day of October, 1904, the defendant 
transmitted a check on the American Exchange National Bank of New 
York in the sum of $4,790.50, payable to Frederick W. V. Blees and Mary 
S. Blees, being the balance due said Frederick W. V. Blees on the hoan 
of $9,550 made by said Frederick W. V. Blees and Mary S. Liebing on 
the policy in suit, after the deduction of $4,291.50, which was applied to 
pay the premium due on said policy on the 29th day of September, 1904, 
and $468 interest. 

“That said check was by the defendant mailed from its home office 
in the city of New York and state of New York to the city of St. Louis 
and state of Missouri, addressed to Mr. F. N. Cheney, who was defend- 
ant’s then manager in charge of its St. Louis, Mo., office. 

“That accompanying said check was the following letter. * * * 

“That thereafter, on or about the day of October, 1904, Mr. 
F, N. Cheney, who was defendant’s then manager in charge of its St. 
Louis, Mo., office, as aforesaid, forwarded said check to Mr. Dwight H. 
Payson, who was defendants’s then soliciting agent at Macon, Mo., and 
that thereafter, on or about the day of October, 1904, Mr. Dw'ght 
H. Payson delivered said check to Frederick W. V. Blees, the insured. 

“That thereafter,.on or about the 18th day of October, 1904, said 
Frederick W. V. Blees and Mary S, Blees indorsed said check and de- 
posited the same with the National Bank of Commerce in St. Louis, Mo. 

“That said National Bank of Commerce in St. Louis then forwarded 
said check to the Merchants’ Exchange National Bank of the City of New 
York for collection, and that said Merchants’ Exchange National Bank 
collected the same from said American Exchange National Bank of the 
City of New York on or about the 19th day of October, 1904.” 

These facts were admitted subject to their relevancy and compe- 
tency. Blees died in September, 1906, without further payments than the 
four mentioned, the last of which was taken out of the loan. This Jast 
payment kept the insurance in force until September 29, 1905, at which 
time a fifth intallment was due, as well as the loan of $9,550. Neither 
the fifth installment of premium was paid, nor was the loan paid or 
otherwise cared for| by either Blees or his wife. She says that she had 
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no notice of the failure of the husband to pay his premium on the 29th 
of September, 1905, nor of the intention of the company to cancel the 
policy and apply the surplus to the payment of the loan. It will be 
noted that a part of the loan was paid to the parties in cash, and of this 
point is made. But the point so made is largely determined by the deter- 
mination of the loan agreement. Plaintiff contends that this loan agree- 
ment is a Missouri contract, and cannot effect the extended insurance 
provided for by our statute, R. S. 1899, § 7897. It is true that three- 
fourths of the net value of this policy on September 29, 1905, the time 
when default was made, would have been more than enough to carry 
temporary insurance for the full amount of the policy to the date of the 
death of Blees, provided the company was not allowed to deduct, from 
such three-fourths of the net value, the cash payment made to Blees and 
his wife. Such .was the result of our ruling in this case, 269 Mo. 509, 
191 S. W. 250, when here on the first appeal. We then ruled that the 
provisions of section 7897 must be read into the policy as fully as if 
they had been written therein. But we did not discuss the effect of ‘the 
loan agreement, for the reason that it was not really an issue on the then 
record. However, the decision in the Head Case, and others by the 
United States Supreme Court, forces a further review of that question 
here. for upon it largely depends this litigation. For such discussion, 
we should and must have in view our statute R. S. 1899, § 7897, the ma- 
terial portions of which read: 


“No policies of insurance on life hereafter issued by any life insur- 
ance company authorized to do business in this state, * * * shall, 
after payment upon it of three annual payments, be forfeited or become 
void, by reason of nonpayment of premiums thereof, but it shall be sub- 
ject to the following rules of commutation, to wit: The net value of the 
policy, when the pemium becomes due, and is not paid, shall be com- 
puted, * * * and after deducting from three-fourths of such net 
value, any notes or other evidences of indebtedness to the company, given 
on account of past premium payments on said policies, issued to the in- 
sured, which indebtednss shall be then canceled, the balance shall be taken 
as a net single premium for temporary insurance for the full amount 
written in the policy. * * *” 


The clear purpose of this statute is apparent. It allows the insured 
to borrow from the company money with which to pay his premiums; 
but, if the insured borrows more, then such additional stm cannot be 
deducted from the three-fourths net value in determining the question of 
extended insurance Upon the first appeal of this case, we held, and we 
think rightfully held, that this statute (if valid under the facts here in 
issue) was a part of the contract of isurance, as much so as if fully writ- 
ten out therein. But if the statute is invalid, as depriving a party from 
making an independent contract in another state, then that much of the 
contract is stricken out. It becomes a part of the contract, because of 
being a state statute in the forum where the contract was made. So with 
these additional facts before us we take up next the real vital question of 
this case, i, e. the loan contract, its character, and its effect upon the 
issues made. 

II, As to the loan agreement it is urged that it is a Missouri con- 
fract, and in it must be read our statute, section 7897, R. S. 1899. ‘To so 
do would change the entire terms of the contract. But this question was 
gone into fully in Liebing v. Mutual Life Insurance Co., 276 Mo. 118. 
207 S. W., 230. We there ruled that the loan agreement was a New York 
contract. I was absent and am not marked in that opinion, but as a 
dissenter in Head v. Ins. Co., 241 Mo. loc. cit. 408, 145 S. W. 412, my 
views on the case could well have been surmised. Upon the question of 
the loan contract being a New York contract, I now lend my concurrence 
to the views of our late Brother Bond, in the opinion in 276 Mo, 118, 
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207 S. W. 230 et seq. The facts in the present record are not such as to 
change the situation from what it was when that ruling was made. So 
that we rule that the loan agreement was a New York contract, and for 
the reasons assigned in our opinion in this case upon the second appeal 
276 Mo. 118, 207 S. W. 230. 

III. But it is urged that we ruled in the first appeal that there was 
sufficient evidence to carry this case to the jury, and that such became the 
law of the case. We did so rule, but we did it upon the record then 
before us, and only on the points involved therein. In such case we had 
the right upon second appeal to correct our ruling, and make it conform 
to the law, as we then found it. There has been a federal question in 
this case from start to finish, as there was in the Head Case, supra. 
Whilst we have announced that the opinion of this court is the law of 
the case upon second trial, we have also reserved the right to change our 
views upon second appeal. Mangold v. Bacon, 237 Mo. loc. cit. 512 et 
seq., 141 S. W. 650. Especially is this true in a case like this where there 
was a continuous shifting of some issues upon each trial. 

IV. The effect of our statute upon a New York contract has been 
fully discussed by the United States Supreme Court in the recent case of 
New York Life Insurance Co. v. Dodge, 246 U. S. 357, 38 Sup. Ct. 337. 
62 L, Ed. 772, Ann. Cas. 1918E, 593. This is a Missouri case, the writ 
of error having issued to our Springfield Court of Appeals It involved a 
loan contract such as was involved in the Head Case, supra, and in legal 
effect the same as is involved here. As in this case, the makers of the 
loan agreement were residents of Missouri, and the policy was, as in this 
case, a Missouri contract. The Springfield Court of Appeals permitted. a 
recovery upon the policy, although it had been canceled under the terms 
of the loan agteement. They relied upon our rulings in Burridge v. 
Insurance Co., 211 Mo. 158, 109 S. W. 560, and Smith v. Mutual Ben. 
Life Ins, Co., 173 Mo. 329, 72 S. W. 935. Under those cases, as well as 
under Head’s Case, supra, the Court of Appeals was right in its conclu- 
sions of law. In Burridge’s Case we ruled that the loan agreement was 
not an independent contract, but that it was within the terms of the in- 
surance contract, which was a Missouri contract, and in it was read our 
statute, section 7897, supra. We then said (211 Mo. loc. cit. 174, 109 
S. W. 565): 

“The loan and pledge contract in the case at bar is in no fair sense 
a contract distinct and independent from the policy. To the contrary, 
such loan and pledge was contemplated by the policy itself. It involved 
the policy, it may be likened unto an egg laid in the policy and subse- 
quently hatched, i. e., was made in pursuance of its terms.” 

So that the Supreme Court of the United States, in Dodge’s Case, 
had all the learning of this court, as well as our learned Brothers of the 
Springfield Court of Appeals, before it. This for the reason that Bur- 
ridge’s Case reviews our previous case. Of this ruling of the Springfield 
Court of Appeals, the United States Supreme Court said: 

“That the polilcy when issued to Dodge became a Missouri contract, 
subject to its statutes, so far as valid and applicable, is undisputed and 
clear. The controlling doctrine in that regard was announced and applied 
in Equitable Life Assurance Society v. Clements, 140 U. S. 226, New 
York Life Ins. Co. v. Cravens, 178 U. S. 389, and Northtwestern Life 
Insurance Co. v. Riggs, 203 U. S. 243. In each of those cases the con- 
troversy related to the interpretation and effect of an original policy— 
not a later good faith agreement between the parties. We held that to 
the extent there stated the state had power to control insurance con- 
tracts made within its borders. With those conclusions we are now en- 
tirely content; but they do not rule the question presently presented. 
Here the controversy concerns effect of the state statute upon agreements 
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between the parties made long after date of the policy and action taken 
thereunder; their! essential fairness and accordance with New York laws 
are not challenged. 


“Considering the circumstances recited above, we think competent 
parties consummated the loan contract now relied upon in New York 
where it was to be performed. And, moreover, that it is one of a kind 
which ordinarily no state by direct action may prohibit a citizen within 
her borders frgm making outsde of them. It should be noted that the 
clause in the policy providing ‘cash loans can be obtained by the insured 
on the sole security of this policy on demand, etc.,’ certainly imposed no 
obligation upon the company to make such a loan if the Missouri statute 
applied and inhibited valid hypothecation of the reserve as security there- 
for as defendant in error maintains. She cannot, therefore, claim any- 
thing upon the theory that the loan contract actually consummated was 
one which the company had legally obligated itself to make upon demand. 

“In Allgeyer v. Louisiana, 165 U. S. 578, we held a Louisiana statute 
invalid which under.ook to restrict the right of a citizen while within 
that state to place insurance upon property located there by contract made 
and to be performed beyond its borders. We said ‘the mere fact that a 
citizen may be within the limits of a particular state does not prevent his 
making a contract outside its limits while he himself remains within it,’ 
and ruled that under the Fourteenth Amendment the right to contract 
outside for insurance on property within a state is one which cannot be 
taken away by state legislation. So to contract is a part of the liberty 
guaranteed to every citizen. The doctrine of this case has been ‘often 
reaffirmed and must be accepted as established. Nutting v. Massachu- 
setts, 183 U. S. 553, 557; Delmater v. South Dakota, 205 U. S. 93, 102; 
Provident Savings Ass’n v. Kentucky, 239 U. S, 103, 114; Adams v. Tan- 
ner, 244 U. S. 590, 595. 

“The court below rests its judgment denying full effect to the loan 
agreement upon Smith v. Mut. Ben. Life Ins. Co., supra, and Burridge 
v. Insurance Co., supra. In them the Supreme Court distinctly held 
section 7897 controlling and the insurer liable upon policies actually issued 
in Missouri notwithstanding any subsequent stipulation directing different 
disposition of reserve after default. In the latter it expressly approved 
the doctrine of the first and, among other things (p.-171), said: 


“Attending to that section (No. 7897) as it read when the policy 
issued and when the insured died, it will be observed that the net value 
of the policy is to be computed. ‘Then from three-fourths of such net 
value there is to be taken away—what? All indebtedness? Not at all. 
There shall be taken away “any notes or other evidence of indebtedness 
to the company, given on account of past premium payments on said 
policies.” The residue, if any, then goes automatically to the purchase 
of temporary or extended insurance. * * * In that (the Smith) case, 
therefore, the scope and meaning of that clause of our nonforfeiting 
insurance statute was held in judgment in the stiffest sense and this court 
decided that the statute was mandatory; that the character of the in- 
debtedness to be deducted from the net value before applying the residue 
to the purchase of temporary or extended insurance must be looked to 
and was limited by the clear words of the statute “to notes or other evi- 
dences of indebtedness to the company, given on account of past, premium 
payments” on the policy issued to the insured; and did not include notes 
and evidences of indebtedness arising in other ways. It is not apparent, 
assuming the statute be constitutional’, how, giving heed to the hornbook 
maxim, expressio unius, etc.any other conclusion could have been ar- 
rived at in reason. It was held, furthermore, in effect, that such provi- 
sions of law evidenced a sound and just governmental policy, and wrote 
into every policy of life insurance, coming within its purview, a man- 
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date not to be abrogated in whole, or hedged about or lopped off in detail, 
by policy povisions, nor to be contracted away otherwise than as pre- 
scribed by statute.’ 

“Treating the loan to Dodge as made under a New York agreement 
which Missouri lacked power directly to control, the question presented 
becomes similar in principle to the one decided in New York Life Insur- 
ance Co. v. Head, 234 U. S. 149. There suit was instituted in Missouri 
upon a policy personally applied for and received while in that state by a 
citizen of New Mexico nine years afterwards, having duty acquired the 
policy in New Mexico, the transferee wrote from there to the insurer in 
New York and effected a loan under an agreement like the one now 
before us. The state courts held the policy a Missouri contract and the 
loan agreement controlled by its nonforfei:ure statute. 

“Assuming the policy to be a Missouri contract, we declared that 
state without power to extend its authority over citizens of New Mexico 
and into New York and forbid the later agreement there made simply 
because it modified the first one. We said: 

“Tt would be impossible to permit the statutes of “Missouri to op- 
erate beyond the jurisdiction of that state and in the State of New York 
and there destroy freedom of contract without throwing down the con- 
stitutional barriers by which all the states are restricted within the orbits 
of their lawful authority and upon the preservation of which the Gov- 
ernment under the Constitution depends.’ 

“The reasoning advanced by the Missouri Suprme Court to support 
its ruling was thus summarized : 

“ “As foreign insurance compan‘es have no right to come into the 
state and there do business except as the result of a license from the 
state and as the state exacts as a condition of a license that all foreign 
insurance companies shall be subject to the laws of the state as if they 
were domestic corporations, it follows that the limitations of the state 
law resting upon domestic corporations also rest upon foreign compa- 
nies and therefore deprive them of any power which a domestic com- 
pany could not enjoy, thus rendering void or inoperative any provision 
of’their charter or condition in polices issued by them or contracts made 
by them inconsistent with the Missouri law.’ 

“And this argument we declared unsound since the ‘proposition can- 
not be maintained without holding that because a state has power to 
license a foreign insurance company to do business within its borders 
and the authority to regulate such business, therefore a state has power 
to regulate the business of such company outside its borders and which 
would otherwise be beyond the state’s authority—a distinction which 
brings the contention right back to the primordial conception upon which 
alone it would be possible to sanction the doctrine contended for, that is, 
that because a state has power to regulate its domestic concerns, there- 
fore it has the right to control the domestic concerns of other states.’ 

“Under the laws of New York, where the parties made the loan 
agreement now before us, it was valid; also it was one which the Mis- 
souri Legislature could not destroy or prevent a citizen within its borders 
from making beyond them by direct inhibition; and applying the prin- 
ciples accepted and enforced ‘n New York Insurance Company v. Head, 
we think the necessary conclusion is that such a contract could not be 
indirectly brought into subjection to statutes of the state and rendered 
ineffective through a license authorizing the insurance company there 
to do business. As construed and applied by the Springfield Court of 
Appeals, section 7897 transcends the power of the state. To hold other- 
wise would permit destruction of the right—often of great value—freely 
to borrow money upon a policy from the issuing company at its home 
office and would, moreover, sanction the impairment of that liberty of 
contract guaranteed to all by the Fourteenth Amendment.” 
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From this it appears that the United States Supreme Court had in 
full view all our rulings, and at one fell swoop has overturned all of 
them, by holding that our statute, section 7897, supra, violates the federal 
Constitution, in so far as it applies to contracts made by citizens of this 
state with a corporation in another state. Their language is too plain 
for misunderstanding, and we were right in our ruling upon the second 
appeal of this instant case. 276 Mo. 118, 207 S. W. 230. 


V. The loan agreement being an independent New York contract, 
as ruled by this court upon the second appeal (276 Mo. 118, 207 S. W. 
230), and as previously ruled by the United States Supreme Court in 
the Head and Dodge Cases, supra, there is but little left in this case, not- 
withstanding the voluminous reply (outlined supra) of the plaintiff. The 
federal court rules that our statute in force at the issuance of this policy 
(section 7897, supra) is violative of the federal Constitution, in so far 
as it limits the right to make this independent New York contract, if the 
the statute be given such construction. In 1903 the statute was amended 
to cover this point. Burridge v. Ins. Co., 211 Mo. 158, 109 S, W. 560. 
But we have well ruled both in that case, and in this case upon first 
appeal (269 Mo, 509, 191 S. W. 250), that the amendment of the statute 
could not affect insurance contracts issued prior thereto. This, how- 
ever, is adrift, because if, as the federal court holds, the parties make 
the loan contracts as independent contracts in a state other than Mis- 
souri, the contract is the controlling thing thereafter. The real, point is 
that the Missouri statute cannot and does not control a contract made in 
another state. By the terms of this loan contract, the life insurance con- 
tract, ‘together with any and all moneys which may be or become payable 
under the same,” was conditionally pledged to the defendant in this case. 
The policy was sent to New York the fixed place of the performance of 
the contract. The conditions of the pledge were broken by the plaintiff 
and her husband. She was a party to the pledge, and therefore had full 
notice of its conditions Not only so but by this agreement the surren- 
der value of the policy was agreed upon and fixed by the parties them- 
selves. But even if there had been a surrender value in excess of the 
loan, at the time the company exercised its rights under the contract to 
cancel the policy, the agteement provides that “the balance (of the sur- 
render value) if any to be payable to the parties entitled thereto on de- 
mand.” So that the loan agreement, when fairly read, means that when 
the pledgee of the policy exercised its night to cancel the policy, and set- 
tle for the amount due upon the policy, the policy thereafter was a dead 
instrument and the sole remaining rights thereafterl were the rights, if 
any, growing out of the loan ageeement. It cannot well be said that the 
parties to an insurance contract cannot make a valid agreeement as to a 
cancellation of the insurance contract, and a settlement of the matters 
between them This loan agreement, under the rulings, supra, is such a 
contract, So that if the act of the corporation in canceling the policy 
was had in pursuance of the terms of the loan agreement, and not other- 
wise in violation of law, the policy was a dead instrument at the institu- 
tion of this suit. 

VI. It is urged that the defendant should be precluded from the 
benefits to be derived from the pleadings of the New York statutes and 
law because, as agreed by plaintiff’s learned counsel, they were not plead- 
ed prior to the first appeal in this case. Without adding length to this 
opinion, it should be said that, upon the first hearing here (269 Mo. 509, 
191 S. W. 250) upon plaintiff’s appeal, we did not reved4se and remand the 
cause with any specific directions It is altogether different from the 
case of McLure v. Bank, 263 Mo. 128, 172 S. W, 336. There we reversed 
with specific directions to try a certain issue. We have no such case 
here. What we then said as to the future trial of the case, was nothing 
more than a general direction. 269 Mo. loc. cit, 525, 191 S. W. 250. Not 
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only so, but the plaintiff so construed it, and availed herself of the privi- 
lege of filing two amended petitions, before the issues were made up for 
the second trial, nisi. It is conceded that in the answer to these petitions 
the New York stautes and law were duly pleaded. Whether they were 
pleaded in the first answer, we need not stop to consider. But when we 
reverse a judgment and remand a cause to be retried in harmony with 
our views, as was done here, we do not mean that the pleadings may not 
be amended and new issues made. Both parties in this case acted upon 
this view of the law, and both parties filed new pleadings before the 
second trial, nisi. 


There is no question about the fact that, when this court gives spe- 
dific directions to a trial court (as we did in McLure v, Bank, supra), 
such trial court must carry out our directions, and such court is not 
authorized to obviate our directions by allowing amendments which would 
allow the trial of issues in addition to the ones we have directed to be 
tried. But that case, and others of like character, is not this case. There 
is no substance in this contention of the plaintiff. 

VII. The trial of a law suit should have in view the final attain- 


ment of justice, under the existing law. If defendant did not push 
the conclusiveness of its loan agreement under the New York law at the 
first trial, its conduct was evidently superinduced by the opinions of this 
court, which opinions in the meantime had been destroyed, root and 
branch, by the ruling of the United States Supreme Court. To say that 
under such circumstances (and in the further view of the fact that under 
our general directions as to a future trial, the plaintiff had amended her 
pleadings) the defendant could not invoke in answer to such amended 
pleadings of the plaintiff, this clear defense given to it by the highest 
exponent of the law would be to stick in the bark of extreme technicality, 
rather than tread the highway of even-handed justice under existing law. 
We do not feel constrained to take that nartow view of the matter, and 
thus disturb the usual discretion of a trial court in permitting amend- 
ments of the pleadings. Nor is there substance in the charge that the 
constitutional question shovld have been urged before it was urged in 
the answer to plaintiff’s amended petition on the second hearing. When 
we reversed the case the first time (under a general direction) the case 
was for trial nisi de novo, Amendments to pleadings were proper and 
permissible. The constitutional question was duly lodged in the answer, 
which is the first place it could be raised, if in fact it is a constitutional 
question. The real constitutional question appears when it is held that 
we should read our statute into a New York contract. The urging of 
the question here, under the facts before us, is but the grasping for a 
straw. What we have ruled in the various points above covers (not in 
detail, because to go into detail would cover a volume) all the substan- 
tial points made by respondent. 

VIII, When here on second appeal (276 Mo. 135, 207 S. W. loc, cit. 
232) we thus concluded our opinion: 


“It necessarily follows that conformity to the ruling in that case 
requires the judgment in the instant case to be reversed and the cause 
remanded for the error of the trial court in excluding the proof of the 
New York laws. 


“On a new trial an opportunity will be afforded to determine the is- 
sue as to whether or not the defendant complied strictly with the terms 
of the loan agreement and conformed strictly to the laws of New York 
in-the cancellation of the policy and the extinguishment of the loan in- 
debtedness.” 


Upon the trial out of which this appeal grows, the trial court again 
refused to admit the laws of New York. This refusal was in open 
defiance of our ruling. We had ruled, as we rule now, that the loan 
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agreement was a New York contract, to be constructed by New York 
laws. Whilst this court had ruled otherwise, yet this court bowed 
in submission to the higher authority, and the trial court should have 
done likewise. Unless the federal court changes its ruling, there is 
nothing to be gained by the prolongation of th’s litigation. Under such 
ruling the contract of loan is a New York contract, to be construed by 
the New York law. We trust that there will be no further defiance of 
our judgement, when we again repeat that the laws ofg New York 
(where pleaded) tending to show that defendant did not violate them 
in the cancellation of the insurance contract, under the terms of. the 
loan agreement, were competent evidence in this case. And further 
that absent any specific law to the contrary, the terms of the loan con- 
tract are sufficient to authorize the cancellation of the insurance contract. 

The judgment is reversed and the cause remanded, to the end that 
the trial court, in view of what we have said, may be able to clear this 
case of much of the trash contained in the pleadings, and finally direct 
its jury upon the real live issues in the case. Judgment reversed, and 
cause remanded. 


Walker, C. J. and Williams, J., concur in these views. 


MANDOLI v. NATIONAL COUNCIL OF KNIGHTS AND LADIES 
OF SECURITY. (No. 4229.) 


(Supreme Court of Montana. Dec. 13, 1920.) 
194 Pacific Reporter 493. 


1. INSURANCE—BREACH OF WARRANTY RENDERS POLICY 

VOID, 

Where a policy of insurance makes the answers and statements 
made in the application warranties, and constitutes them a part of the 
contract of insurance, an untrue statement concerning a matter of fact 
that is or ought to be within the personal knowledge of the applicant 
constitutes a breach of the warranty and renders the policy void. 


(For other cases, see Insurance, Dec. Dig. § 268.) 


2. INSURANCE—STATEMENTS IN APPLICATION CONSTITUT- 

ING WARRANTIES. 

If answers of insured to questions in the application whether. she 
had suffered with rheumatism, hemorrhages, or menstrual disorders, or 
whether she had consulted or had been treated by any physician or 
surgeon for any illness, disease, or injury within five years previous to 
the date of the application, were untrue, the beneficiary could not 
recover, the policy making the answers warranties. 


(For other cases, see Insurance. Dec. Dig. § 723[5].) 


3. INSURANCE—APPLICANTS FOR INSURANCE MAY MAKE 
BINDING AGREEMENTS AS TO VALIDITY OF POLICY. 
Parties to a contract life insurance are not forbidden to stipulate 

that its validity shall depend upon conditions or contingencies embodied 

in the contract itself. 
(For other cases, see Insurance, Dec. Dig. § 264[1].) 
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4. INSURANCE—EVIDENCE HELD TO SHOW BREACH OF 

WARRANTIES ON PART OF INSURED. 

In an action on a benefit insurance policy, where defence was that 
answers to questions in applications constituting warranties were untrue, 
held, that the court erred in not directing verdict for defendant. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 


Appeal from District Court, Deer Lodge County; Geo. B. Winston, 
Judge. 

Action by Andy Mandoli against the National Council of Knights 
and Ladies of Security. From a judgment for plaintiff, and an order 
denying a motion for new trial, defendant appeals. Reversed. 


Charles E. Avery, of Anaconda, for appellant. 
John W. James and T. P. Stewart, both Anaconda, for respondent. 


PIXLEY v. CLEAVER et av. (No. 21049.) 
(Supreme Court of Nebraska. Dec. 31, 1920.) 
181 Northwestern Reporter 138. 


(Syllabus by the Court.) 


1. INSURANCE—REMEDIES WITHIN ASSOCIATION MUST BE 
EXHAUSTED BEFORE RESORT TO COURTS. 


A member of subordinate lodge of a fraternal beneficiary association 
is not entitled, before exhausting his remedies within the society, to an 
injunction preventing the officers of the supreme lodge from interfering 
with the internal affairs of another local lodge by revoking the latter’s 
charter, by taking charge of its funds, by removing its officers and ap- 
pointing others to fill their places, and by paying the resulting expenses 
from the funds of the supreme lodge. 


(For other cases, see Insurance, Dec, Dig. §-805[1].) 


2. INSURANCE—POSTPONEMENT OF MEETING OF ASSOCIA- 
TION NO EXCUSE FOR NOT APPEALING TO ASSOCIA- 
TION BEFORE RESORTING TO COURT. 


_ Postponement of a meeting of a supreme lodge of a fraternal bene- 
ficiary association on account of an epidemic held not to destmoy a 
member’s remedy by appeal to that body, nor to justify a resort to equity. 


(For other cases, see Insurance, Dec, Dig. § 805[1].) 


Appeal from District Court, Douglas County; Day, Judge. 


Action by Lew Pixley against Mayme Hendrick Cleaver and others. 
From judgment for defendants, plaintiff, appeals. Affirmed. 


Weaver & Giller and A. H. Bigelow, all of Omaha, for appellant. 


Wm. J. Hotz, of Omaha, and Stiner & Boslaugh, of Hastings, for 
appellees. 
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REICHLE v. PERKINS. 


(New York Supreme Court, Appellate Division, Fourth Department. 
December 1, 1920.) 


185 New York Supplement 806. 


1, INSURANCE—EVIDENCE HELD TO PROVE DEPENDENCY 

IN ACTION FOR DEATH BENEFIT. 

In action for death benefit, evidence held to prove that member’s 
sister, suing as administratrix, was dependent on deceased. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

2. INSURANCE—MEMBER’S ADMINISTRATRIX HELD ENTI- 

TLED TO RECOVER DEATH BENEFIT. 

Where constitution of general society provided that death benefit 
“shall be paid,’ the administratrix of the deceased member could re- 
cover the death benefit, where no beneficiary was named, and there was 
no widow or child or dependent relative. 

(For other cases, see Insurance, Dec, Dig. § 778.) 


Appeal from Trial Term, Erie County. 

Action by Lena J. Reichle, as administratrix of the estate of Louis 
Reichle, deceased, against G. W. Perkins, as President of the Cigar- 
makers’ International Union of America. From a judgment for plain- 
tiff on a directed verdict, and an order denying a new trial. defendant 
appeals. Affirmed. 


Argued before Kruse, P. J., and Lambert, De Angelis, Hubbs. and . 
Clark, JJ. 


W. J. Evans and Leary & Evans, all of Buffalo, for appellant. 
Merritt N. Baker, of Buffalo, for respondent. 


PBONISTALLI v. BONISTALLI. 
(Supreme Court of Pennsylvania. Dec. 31, 1920.) 
112 Atlantic Reporter 7. 


1, INSURANCE—BROTHERS WHO ARE PARTNERS HAVE IN- 
SURABLE INTEREST IN LIVES OF EACH OTHER. 

Two brothers who are engaged in business together as partners 
have an insurable interest in the lives of each other sufficient to sustain 
a joint policy on their lives payable to the survivor, and such policy is 
not a wagering contract. 

(For other cases, see Insurance, Dec. Dig. § 116[3].) 


2. INSURANCE— CLAIMANT OF PROCEEDS OF POLICY AS- 
SIGNED TO DEFENDANT HAS BURDEN OF PROOF. ; 
The administrator of one partner, who is claming the proceeds of 

a life insurance policy on the joint lives of her intestate and defendant 

which had been assigned to defendant, has the burden of proving facts 
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which deprive defendant of the right to retain the proceeds of the in- 
surance paid to him by the company. 


(For other cases, see Insurance, Dec, Dig. § 593[1].) 


3. INSURANCE—EVIDENCE HELD TO SHOW CONCLUSIVELY 
ASSIGNMENT OF INSURANCE POLICY TO DEFENDANT. 


Evidence that a joint insurance policy on the lives of two partners 
was, on the dissolution of the firm, transferred to one of the partners, 
and the paid-up value thereof debited to that partner on the accounting, 
held to show conclusively that the policy had been sold and equitably 
assigned to that partner. 


(For other cases, see Insurance, Dec. Dig. § 593[1].) 


4. INSURANCE—TRANSFER NOT MADE ON COMPANY’S 
BOOKS IS VALID EQUITABLE ASSIGNMENT. 


A transfer of an insurance policy is valid as an equitable assignment, 
although not made on the books or blanks of the insurance company. 


(For other cases, see Insurance, Dec. Dig. § 214.) 


5, INSURANCE— BREACH OF AGREEMENT TO DROP ONE 
PARTY FROM JOINT POLICY DOES NOT ENTITLE HIS 
ESTATE TO PROCEEDS. 


Where a joint policy on the lives of two partners was transferred to 
one of the partners on the dissolution of the firm with an agreement 
that the name jof the other partner should be dropped from the policy, 
the assignee was under no more obligation than the other partner to have 
that agreement performed, and the breach of the agreement does not 
entitle the administratrix of the assignor to the proceeds of the policy 

.on the death of the assignor, which would deprive the assignee not only 
of the proceeds of the policy, but of the paid-up premiums and the 
amount paid for the assignment. 


(For other cases, see Insurance, Dec. Dig. § 210.) 


Appeal from Court of Common Pleas, Allegheny County; Thos. 
J. Ford, Judge. 

Assumpsit by Caroline Bonistalli, now Caroline Gillardi, as adminis- 
tratrix of the estate of William A. Bonistalli, deceased, against Joseph 
Bonistalli, to recover proceeds of a life insurance policy. Judgment for 
plaintiff, and defendant appeals. Reversed, and Judgment entered for 
defendant non obstante veredicto. 


Argued before Brown, C. J., and Frazer, Wailing, Simpson. and 
Kephart, JJ. 


Thomas L. Kane, and Charles A. Poth, both of Pittsburgh, for 
appellant. 
John E. Laughlin, of Pittsburgh, for appellee. 


Wa.tine, J. This is an action on assumpsit for the proceeds of a life 
insurance policy. Two brothers, William A. and Joseph Bonistalli, of 
Pittsburgh, were there engaged in business as partners, under the firm 
name of the Nothern Incandescent Light Company, and in 1912 took 
out a joint $2.500 insurance policy upon their lives. The company paid 
the premiums, and to it the loss was payable on the death of either 
partner. In June, 1916, they agreed to dissolve the partnership, but the 
matter was delayed until early in 1917, when Joseph filed a bill in equity 
for a dissolution. Thereafter by advice of counsel, William S. Sutton, 
a certified public accountant, was employed to audit the company’s 
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books, which was done, and on May 17, 1917, Sutton met with the parties 
and their attorneys, whereupon an adjustment by which Joseph took. the 
merchandise and some other articles of firm property at an agreed price. 
Then the question of the disposition of the life insurance policy came -up, 
and the suggestion was made that it might be surrendered at its cash 
value, to ascertain which a:supervisor of the insurance company was 
called in and its cash value placed at $298.97. Whereupon Joseph asked 
that the policy be ass‘gned to him at that value, which was agreed to. 
On the same day Sutton made a list of the merchandise and. other .prop- 
erty then divided, headed: “Statement of the First Separation of Par- 
tnership Assets as of April 10, 1917. Purchased by Joseph at Attorneys’ 
Meetings”—under which is a list of property with the value and includes, 
“Joint life insurance policy, Equitable Life, $298.97.” This is followed 
by a list of property purchased by William at same meetings, with the 
aqeouee of the respective purchases carried out, and the statement con- 
cludes: 


“Cash settlement to be made to William by Joseph covering above- 
mentioned items as of April 10, 1917, $4,838.00. Received, Pittsburgh, Pa., 
May 17th, 1917, of Joseph Bonistalli, the above sum of, four thousand 
eight hundred thirty-eight dollars ($4,838.00). 

“{Signed}] William A. Bonistalli.” 

There were some items of partnership assets, including cash, not 
embraced in the above division, and therefrom Joseph paid the premium 
on the policy, which was then overdue. However, that payment was 
charged to him in a statement subsequently made by Sutton. Joseph 
removed the merchandise to an adjoining building, and William bought 
new goods and continued in the old storeroom, but neither was successor 
to the firm. The policy remained in Joseph’s possession until the death 
of William on November 25, 1917. 

In addition to the firm’s assets, the brothers owned together several 
pieces of real estate, upon which their joint obligati ons were. outstand- 
ing. On December 5, 1917, ten days after William ’s death, the insurance 
company paid the full amount of the policy by warrant drawn to the 
joint. order of Joseph Bonistalli and Northern Incandescent Light Com- 
pany. He ‘ndorsed the warrant in his own name and that of the com- 
pany by him as surviving partner and retained the proceeds to recover 
which William’s administratrix brought this suit. 


The evidence for plaintiff was to the effect that at the time of the 
settlement, on May 17, 1917, there was a verbal agreement between the 
brithers that. William’s name was to be taken from the policy and the 
same continued upon the life of Joseph only, and that they were to go at 
once to the agent of the insurance company and have a transfer formally 
made to that effect. They never did so, and neither brother made any 
request or took any steps in that direction. There was evidence for de- 
fendant deny'ng such alleged verbal agreement, and ‘the trial judge in- 
structed the jury that, if they found that question in favor of plaintiff, 
she was entitled to recover the full amount of the policy. He also in- 
structed the jury in effect that, if they found William had not sold and 
assigned his interest in the policy to Joseph, plaintiff was entitled to a 
like recovery. The defendant's request for binding instructions was re- 
fused, and the jury found for the plaintiff for the full amount. From 
judgment entered thereon defendant brought this appeal. 


[1, 2] The judgment cannot be sustained. The polioy was properly 
issued to protect the firm, and, considering their blood relation and joint 
business affairs, Joseph had an insurable interest in the life of his broth- 
er. Phillips’ Estate, 238 Pa. 423, 86 Atl. 289, 45 L. R. A. (N. S.) 982, 
Ann. Cas. 1914C, 282: Haberfeld v. Mayer, 256 Pa. 151, 100 Atl. 587; 
Ulrich v. Reinoehl, 143 Pa. 238, 22 Atl. 862, 13 L. R. A. 433, 24 Am. Rep. 
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534; Scott v. Dickson, 108 Pa. 6, 56 Am. Rep. 192; Wheeland v. Atwood, 
192 Pa. 237, 43 Atl. 946, 73 Am. St. Rep. 803: Appeal of Corson, Ex’r, 
113 Pa. 438, 6 Atl. 213, 57 Am. Rep. 479; Lawler v. Home L. Ins. Co. of 
Am., 59 Pa. Super. Ct. 409; ADtna Life Ins. Co. v. France, 94 U. S. 561, 
24 L. Ed. 287 Fidelity Mut. Life Ass’n v. Jeffords. 107 Fed. 402, 410, 411, 
46 C. C. A. 377. 53 L. R. A. 193. Defendant being an assignee of the 
policy, the burden was upon plaintiff to prove such facts as deprived him 
of the right to retain the insurance (Lenig v. Eisenhart, 127 Pa. 59, 17 
Atl. 684; Insurance Co. v. Roth, 118 Pa. 329, 12 Atl. 283), and no such 
proof was made. The case presents no feature of a wagering contract. 


[3-5] The undisputed written evidence shows a sale and equitable 
assignment of the policy to Joseph on May 17, 1917. It was therefore 
error to submit that question to the jury as one of fact. It is vain to 
urge that the policy had not been sold to Joseph when William had re- 
ceived payment in full therefor and signed a receipt at the foot of the 
statement, which showed the policy as an item purchased by Joseph and 
embraced in the settlement; and there is neither averment nor proof of 
fraud, accident, or mistake. The transfer was valid as an equitable as- 
signment, although not made on the books or blanks of the insurance 
company. Hani v. Ins. Co., 197 Pa. 276. 279, 47 Atl. 200, 80 Am. St. Rep. 
819. Assuming the verbal agreement as claimed, it was as much the duty 
of William as of Joseph to have had the former’s name dropped from 
the policy. William had no interest therein after the settlement, and 
there is no claim that under any circumstances he was to have any, or 
that the assignment was not to take effect until his name was removed 
from the policy. Defendant did nothing to prevent carrying out the al- 
leged verbal agreement, while William, who lived over six months and 
repeatedly stated that he had sold the policy, made no effort to have his 
name dropped therefrom. Now, when his death has changed the status, 
it is too late. Had the policy been so changed, Joseph would now have 
it on his own life, with many premiums paid thereon, while by the ver- 
dict he loses what he paid as a partner in premiums, and also the cash 
value thereof paid his brother, and has nothing; yet the latter’s estate 
gets the entire fund in the face of the fact that he had sold the policy 
for its full cash value as a joint policy and never offered to return the 
consideration or rescind the contract. After the assignment it was 
Joseph’s policy, and any amount received thereon was prima facie his. 
Treating the verbal agreement as established and carried out, it would 
have delayed the maturity of the policy until Joseph’s death, but it would 
not have revested any interest therein either in William wr his estate. 
Plaintiff’s action fails because she has shown no right to the fund. 

Had there been no assignment, the amount received on the policy 
would have been a firm asset, and not the individual property of Wil- 
liam’s estate. 


The judgment is reversed. and here entered for the defendant non 
obstante veredicto. 
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ROBLIN v. SUPREME TENT OF KNIGHTS OF MACCABEES OF 
THE WORLD. 


(Supreme Court of Pennsylvania. Dec. 31. 1920.) 
112 Atlantic Reporter 70. 


2. INSURANCE—NEW BY-LAW OF FRATERNAL BENEFIT AS- 
SOCIATION MUST BE REASONABLE. 


A new by-law of a fraternal benefit association, to be valid, must 
be reasonable in character. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


3. INSURANCE—SUBSTANTIAL RIGHTS RESTING UPON CON- 
TRACT NOT TO BE ABROGATED BY NEW BY-LAWS. 


Substantial rights which rest upon contract with fraternal benefit 
association cannot be abrogated by new by-laws, even where the power 
to make them is reserved. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


4, INSURANCE—NEW BY-LAW OF FRATERNAL ASSOCIATION 
COULD NOT ABROGATE PRESUMPTION OF DEATH FROM 
ABSENCE. 

A by-law of a fraternal benefit association that absence or disappear- 
ance of a member should not be ev dence of the death of such member. 
and that no benefits: should be paid unt'l proof should be made of death, 
could not deprive a beneficiary of a member issued a certificate prior 
to its adoption of the right to rely upon the presumption of death arising 
from seven years’ absence, where the certificate required only satisfactory 
proof of his death, although the power to make new by-laws was re- 
served in the certificate, especially where the member had already dis- 
a ig and been absent for two years at the time of the adoption of the 
by-law. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


5. INSURANCE—BY-LAW OF FRATERNAL BENEFIT ASSOCIA- 
TION HELD NOT TO APPLY TO PAST ACTS. 


A by-law of a fraternal benefit association that any member who 
should depart from his home and remain away for a period of one year 
and not report to the record keeper should forfeit his membership could 
not be applied to a member who had disappeared two years before its 
passage and was not thereafter heard from. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


7. INSURANCE—BY-LAW AS TO TIME OF BRINGING ACTION 
ON CERTIFICATE NOT APPLICABLE TO MEMBER DYING 
BEFORE PASSAGE. 

A by-law pf a fraternal benefit association that no action should be 
brought or maintained on any claim arising out of any life benefit cer- 
tificate unless brought within 15 calendar months of the death of the 
member to whom the certificate was issued, nor until the expiration of 
90 days after receipt of proofs, qould not be applied to the certificate of 
a member who disappeared more than 7 years before its passage. as 2 
party to a contract cannot escape a fixed liability by enacting a by-law: 
the stipulation in the certificate being that the member should comply 
ge ane by-laws. and not that the beneficiary should do so after 

is deat 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 
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8. INSURANCE — STIPULATIONS IN BENEFIT POLICY CON- 
STRUED STRICTLY IN FAVOR OF ASSURED. 


Stipulations in a fraternal benefit certificate are construed strictly 
and in favor of the assured. 


(For other cases. see Insurance, Dec. Dig. § 726.) 


Appeal from Court of Common Pleas, Allegheny County; J. McF. 
Carpenter, Judge. 
Action by Agusta Roblin against the Supreme Tent of the Knights 


of the Maccabees of the World. Judgment for plaintiff. and defendant 
appeals. Affirmed. 


Argued before Brown, C. J., and Moschzisker, Frazer, Walling, 
Simpson, and Kephart, JJ. 


A. C. Johnston, of Pittsburgh, and S. F. Bowser, of Butler, for ap- 
pellant. : 


R. M. Gibson, of Pittsburgh for appellee. 


MURPH v. LINCOLN RESERVE LIFE INS. CO. er at, 
(No. 10560.) 


(Supreme Court of South Carolina. Jan. 31, 1921.) 
105 Southeastern Reporter, 698. 


1. INSURANCE—EVIDENCE HELD TO RAISE ISSUE FOR JURY 
AS TO APPLICATION FOR AND ISSUANCE OF POLICY, ITS 
AMOUNT AND THE BENEFICIARY. 

In an action for the face value of a life insurance policy which plain- 
tiff alleged would have been delivered before the death of insured except 
for the negl'gence of insurer’s agent, testirnony by plaintiff, a letter from 
the insurer, and admissions in the answer Meld to show sufficiently that 
an application for the insurance was made, that the policy was written 
and sent to the agent for delivery to the insured, that the amount of the 
policy was as stated, and the plaintiff was the beneficiary named there- 
in, so that it was error to direct a verdict for plaintiff's failure to prove 
those facts. 


(For other cases, see Insurance, Dec. Dig. § 668[3].) 


Appeal from Common Pleas Circuit Court of Calhoun County; J. W. 
Bowman, Judge. 

Action by Lula Murph against the Lincoln Reserve Life Insurance 
Company and others. From an order directing a verdict for defendants, 
plaintiff appeals. Reversed. 


W. R. Symmes and J. G. Stabler both of St. Matthews, for appel- 
lant. 


M. M. Mann, of St. Matthews, for respondents. 














Life. ] Frese v. Northwestern Nat. Life Ins. Co. 335 


FRESE v. NORTHWESTERN NAT. LIFE INS. CO. (No. 4753.) 
(Supreme Court of South Dakota. Jan. 15, 1921.) 
* 180 Northwestern Reporter, 957. 


INSURANCE—AMOUNT DUE BENEFICIARY DETERMINED. 


Under a life policy providing that in consideration of quarterly pre- 
miums of $4.95 insurer wouuld pay beneficiary sum of $1,200, provided 
premium payments were equal to the premium payments fixed in a table 
of whole life premiums at the age attained by insured on date jof execu- 
tion of contract, otherwise such a proportionate part of such sum as pre- 
miums actually paid bore to premiums at such age, insured having attain- 
ed the age of 54 years at time of issuance of policy, and having paid only 
the $4.95 quarterly, beneficiary on his death was only entitled to recover 
$390.16, where the premium for one at age of 54 was $49.31. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from Circuit Court, Hamlin County; W. N. Skinner, Judge. 

Action by Anna Frese against the Northwestern National Life In- 
surance Company. From an order overruling a demurrer to the answer, 
plaintiff appeals. Affirmed. 


M. J. Russell, of Watertown, for appellant. 
Loucks, Hasche & Foley and Hanten & Hanten, all of Watertown, 
for respondent. 


McCoy, J. Plaintiff as beneficiary under a certain policy of insurance 
on the life of her deceased husband, brought this action, claiming to re- 
cover the sum of $1,200 and interest under the terms of said policy. De- 
fendant, insurance company, admitting the contract of insurance, alleged 
facts tending to show that under the terms of said policy there was due 
and owing to plaintiff no more that the sum of $390.16, with interest. 
To this answer plaintiff interposed a demurre1, on the ground that the 
allegations contained therein do not constitute a defense to any part of 
plaintiff's alleged cause of action. From an order overruling said de- 
murrer plaintiff appeals. 

The said answer, in substance. alleged that the said policy, among 
other things, contained the provision that, in consideration of the pay- 
ment of a premium of $4.95 on the 15th day of June, 1902, and quarter- 
ly thereafter during the life of the insured, the said company promised 
to pay to appellant, upon receipt by it of satisfactory proofs of the death 
of the insured, the sum of $1,200 provided the foregoing premium pay- 
ments were equal to the premium payments fixed in the table of the 
whole life premiums indorsed and contained on the third page of said 
policy, at the age attained by the insured, on the date of the execution 
of said contract of insurance, otherw‘se such proportionate part of said 
sum as the premiums actually paid by the insured bear to the premiums, . 
as such attained age, indicated by said table of premiums thereon in- 
dorsed, and such payment by said company should be payment in full of 
such policy; that the insured had atta’ ‘ned the age of 54 years at the time 
of the issuance of said policy; that the table of whole life premiums 
mentioned ‘and contained in said policy provides that for each $1,000 of 
insurance there shall be paid the sum of $49.31 annual premium by all 
persons insured who have attained the age of 54 years, and that under 
and by virtue of this provision of said policy the said insurance dom- 
pany was obligated to pay to the said beneficiary, under and by virtue 
of the said premiums paid, the sum of $390.16, with interest, and no 
more. We are of the opinion that the trial court committed no error in 
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overruling said demurrer. We are of the view, considering all the 
provisions of th’s policy, that appellant can only recover the sum of 
$390.16, with interest. N. W. Natl. Life Ins. Co. v. Gray, 161 Fed. 488, 
_ C. A. 430; Stark v. N. W. Natl. Life Ins. Co. (C. C.) 167 Fed. 


The order appealed from is affirmed. 


HALE v. SOVEREIGN CAMP W. O. W. 
(Supreme Court of Tennessee. Jan. 20, 1921.) 
226 Southwestern Reporter, 1045. 


2. INSURANCE — INSURER ESTOPPED FROM RELYING ON 
FALSE REPORT OF ITS PHYSICIAN. 


Where applicant truthfully answers the questions propounded to him 
by insurer’s physician and the physician inserts false statements in the 
blank furnished him and makes a false report to the insurer, and a pol- 
icy is issued, the insurer is estopped from relying on such false report, 
to defeat action on the policy. since the phys‘cian’s knowledge of the 
truth will be imputed to the insurer. 


(For ‘other cases, see Insurance, Dec. Dig. § 379[4].) 


3. INSURANCE — INSURER ESTOPPED FROM RELYING ON 
gh OF REPRESENTATION OF BOGUS APPLICA- 


Where bogus application was sent in through negligence of the 
insurer’s agents without any fault of applicant, insurer is estopped from 
relying on falsity of statements in application, in action on policy; the 
negligence of the agents being imputable to the insurer. 


(For other cases, see Insurance, Dec. Dig. § 380.) 


4. INSURANCE—FRATERNAL BENEFIT SOCIETY MAY WAIVE 
CONTRACT PROVISIONS NOTWITHSTANDING LOCAL 
CAMP OFFICERS ARE PRECLUDED FROM SO DOING. 


A fraternal benefit society may waive the provisions of its contract 
with a member, notwithstanding by-laws and provisions of contract deny- 
ing to a local camp or the officers thereof the power to waive provisions 
of contract. 


_ (For other cases, see Insurance, Dec. Dig. § 724[1].) 


5. INSURANCE — MISREPRESENTATIONS AS TO MATTERS 
NOT CONTRIBUTING TO INSURER’S DEATH HELD NOT 
TO DEFEAT ACTION ON CERTIFICATE. 


Representation that applicant had not consulted a physician during the 
preceding five years held insufficient to defeat action on benefit certifi- 
cate though during such time he had summoned a doctor during an aat- 
tack of asthma from which he promptly recovered, and though during 
such time he had procured a prescription from a doctor to reduce his 
flesh at a time when he was not sick, where death was caused by in- 
fluenza, since representations were as to matters which in no way con- 
tributed either directly or indirectly to his death. 


(For other cases, see Insurance, Dec. Dig. § 723[6].) 
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Appeal from Chancery Court, Hamblen County; Sam Johnson, 
Chancellor. ; 

Suit by George S. Hale against the Sovereign Camp Woodmen of 
the World. Decree for complainant, and defendant appeals. Affirmed. 


. aor R. Taylor and W. N. Hickey, both of Morristown, for George S. 
ale. 


John R. King, of Morristown, for Sovereign Camp W. O. W. 


AMERICAN NAT. INS. CO. v. ALLEN. (No. 2343.) 
(Court of Civil Appeals of Texas. Texarkana. Dec. 16, 1920.) 
226 Southwestern Reporter, 823. 


1, INSURANCE—REFUSAL TO ACCEPT PREMIUM WITHOUT 
UNAUTHORIZED BONUS WAIVES TENDER OF MONEY: 


Where the agent of insured notified the agent of the insurance com- 
pany that he had the money and was ready and willing to pay the pre- 
mium on the policy, the refusal of the company’s agent to accept the pay- 
ment unless an additicnal amount, unauthorized by the policy, was paid 
because the insured was then in France, waived tender of the premium 
by insured or his agent in money. 


(For other cases, see Insurance, Dec. Dig. § 395.) 


2. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING OF 
AGENCY FOR INSURANCE COMPANY. 


Uncontradicted testimony by a witness that he knew the agent of an 
insurance company, that the agent stated he was such, and talked with 
witness about the policy, held sufficient to warrant a finding that the per- 
son named by the w‘tness was the agent of the insurance company. 


(For other cases, see Insurance, Dec. Dig. § 76.) 


Appeal from District Court, Harrison County; P. O. Beard, Judge. 


Action by W. Y. Allen, as administrator, against the American Na- 
tional Insurance Company. Judgment for the plaintiff, and defendant ap- 
peals. Affirmed. 


The suit is by appellee against the appellant on a policy of insurance 
on the life of Will C. Alfen. The petition alleged that Will C. Allen, the 
insured, died in France while a soldier in the United States army, and 
that the pol’cy was in force at the time of his death; that all premiums 
had been paid, or that if any premium had not been paid, the insured, 
through his authorized agent. had offered to pay, and was ready, willing 
and able to do so, the amount of the premium due, at the time due, to 
the authorized and acting agent of the insurance company, and that said 
agent declared that he would not accept the tender of the amount of the 
premium if made. A tender in court of the premium was made. The 
defendant pleaded general denial, and specially that the policy sued on 
had lapsed at the time of the death of the insured for nonpayment of 
premium. 

The case was tried before a jury, and on their verdict a judgment 
was entered in favor lof the plaintiff. 
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On August 19, 1916, the appellant executed and delivered a policy 
of insurance on the I'fe of Will C. Allen in the sum of $1,000, payable 
at his death to the estate of the insured. The premium of $43.85 was 
payable annually in advance on August 15; the annual premium was 
authorized to be paid “either at the home office or to any authorized 
agent.” It was proven that Will C. Allen, the insured, in June, 1918, 
went overseas to France as a lieutenant in Company C, 543th Machine 
Gun Battal‘on in the Nintieth Division of the United States army. On 
October 17, 1918, the insured died in Base Hospital 45, Toule, France. 
The insured was a single man. It is admitted that the appellee is the 
duly appointed administrator of the estate. It was proven by appellee 
that W. B. Allen, father of the insured, received a letter from the insured 
about the time he was sa‘ling for France, inclosing the money to pay the 
premium due in August, 1918, on the policy of insurance in suit, and 
asked the father to pay it for him. At the time the premium was due 
in August the father went to the Marshall National Bank and called the 
local office of the appellant company over the telephone and asked for 
the agent of the company. The father testified: 


“When the phone was answered I asked if this was the agent of 
the Amer’can National Insurance Company, and the reply was, ‘Yes; 
Binyon is my name.’ I told him I had come to the Marshall National 
Bank to settle the premium on the policy of insurance of Will C. Allen, 
my son, and that he had sent me the money to pay the premium; that I 
had the money at that time and was ready to pay it. The amount of 
the premium was $4385, and I had that money and was ready and will- 
ing to pay it. When I told him I wanted to pay the $43.85 prem‘um due 
on the policy he remarked ‘Well, there is a $100 added.’ I said, ‘What 
for?’ He said, ‘Because he is in France, and we charge $100 extra for 
every man that goes to France,’ I told him that was new to me. that it 
had not appeared on the card of notification and Will did not know any- 
thing about ‘t. I then told him, ‘I am willing to pay you the $43.85 and 
let you take up this matter about the $100 with him;’ and I asked him, 
‘Shall I bring this money to you er can I leave it here at the Marshall 
National Bank?’ He said, ‘It will be all right to leave it at the Marshall 
National Bank if you will leave $14385.’ I did not do that. I told him 
I was perfectly willing to pay $43 85, ‘I have the money sent me by Will 
C. Allen himself to pay it.’ He replied, ‘It will be all right to leave the 
$4385 there if I would leave the $100 additional.’ ” 

It was shown that Mr. Binyon offered.no objection to the manner 
‘n which the offer to pay the money was made, nor to the amount offered 
to be paid as a premium of the policy, but aid insist upon $100 addition- 
al as an extra premium for foreign war service of the insured. The wit- 
ness Allen was not personally acquainted with Mr. Binyon, and did not 
know his voice. On cross-examination it was shown that “there were two 
Binyons in town,” but it is not shown that but one of them was the agent 


of the appellant company. The witness Allen on cross-examination 
testified : 


“T will tell you again about the conversation I had with Mr. Binyon. 
I called up to know if that is the American National Insurance Com- 
pany office, and the answer was. ‘Yes.’ I then asked, ‘Is this the agent?’ 
and he said ‘Yes: Binyon is my name.’ I said, ‘I am at the Marshall Na- 
tional Bank and have the money for the payment of the premium on the 
policy of Will C. Allen; shall I leave it here or bring it up to you?” He 
sa’d, ‘Well, the premium is not all of it: there had got to go with that 
premium $100 as a bonus put on men in France, and I can’t take it un- 
less $100 is with it.’ ” 


Binyon did not testify. There is no contradiction or dispute on the 
above facts. 
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There is no prpvision :n the policy for the payment of any premium 
or additional premium of any kind except the $43.85 payable annually. 
There was no provision in the policy requiring Will C. Allen to pay the 
additional $100. The evidence supports the finding involved in the ver- 
dict of the jury that there was a sufficient tender of the premium and 
that the actual production of the money was waived. 


Davidson & Blalock, of Marshall, for appellant. 
Jones, Sexton, Casey & Jones, of Marshall, for appellee. 


Levy, J. (after stating the facts as above). [1, 2] The first as- 
signment of error is based on the refusal of the court to give a request- 
ed peremptory instruction in favor of the defendant. The content’on is 
that as the evidence shows that the premium of August, 1918, had not 
been paid, there was an insufficient tender of the premium, and there- 
fore the policy had lapsed. The evidence without dispute shows that the 
authorized agent of the insured at the time the premium of August, 1918, 
was due made an offer to pay to the accredited agent of the appellant 
the premium provided for in the pol’cy, and was ready and able and 
willing to do so and that when ffering or about to produce the money 
the agent of the appellant told him he would not accept it. If the agent 
of the appellant to whom the offer to pay the premium was made re- 
fused, as conclusively shown, to accept it unless an unauthorized $100 
be added, the question is then presented whether the offer or tender has 
been made in proper form, and whether the insurance company has waived 
any of its rights to insist on a formal and proper tender. It seems to be 
well settled that where the debtor is ready and willing and offers to pay 
the money the actual production of it is waived by the absolute refusal 
of the creditor to accept it, or his declarat’on that he will not accept the 
tender if made. White v. Dennis, 220 S. W. 161; R.°C. L. p. 662; 3 
Paige on Contracts, § 1425. And there is some evidence that Mr. Bin- 
yon was the accredited agent of appellant. The witness Andy Allen 
testified : 

‘I know the agent of the American National Insurance Company 
was Binyon. He told me he was the agent, and he talked to me about 
$100 bonus asked, and that th’s policy had lapsed.” 

There is no other evidence contradictory of this testimony. It is 
believed that there is sufficient evidence to maintain the issue of tender, 
and assignment of error No. 1 is overruled. 

[3] The second assignment of error ‘s predicated upon the refusal 
to give a special charge. The charge tells the jury that in order for the 
plaintiff to recover “the money must have been actually. tendered by -the 
plaintiff or his agent, and must have been refused by some person au- 
thorized by the defendant to accept the payment of dues upon the..pol- 
icy.” On the facts of this case the charge was properly refused, be- 
cause it, in effect, denied the plaint‘ff a recovery in the event the. jury 
found that the father of the insured offered to pay and, was prevented 
from doing so by the refusal of the appellant’s agent to accept the tender 
if made. 

[4] The third assignment of error complains of the refusal.to give 
a special charge which undertakes to define “tender.” The special charge, 
in effect, restricts the requ’sites of a legal tender to “an actual produc- 
tion of money and an actual offer of it to the person to whom the tender 
is made” The charge ignores the issue of waiver of the actual pro- 
duction of the money. Smith v. B. & L. Ass’n. 119 N. C. 257, 26 S. E. 
40, The waiver of the actual production of the money is the very and 
only issue made by the facts. _We think the assignment should be over- 
ruled. 

The judgment is affirmed. 
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CALDWELL er ux v. ILLINOIS BANKERS’ LIFE ASS’N. (No. 
8407.) 


(Court of Civil Appeals of Texas. Dallas. Dec. 11, 1920. Rehearing 
Denied Jan. 8, 1921.) 


226 Southwestern Reporter, 747. 


INSURANCE — PROVISION OF LIFE POLICY EXEMPTING IN- 
SURER FROM LIABILITY ON INSURED’S DEATH IN MILI- 
TARY SERVICE CANNOT BE ORALLY WAIVED. 


Provision in life policy exempting insurer from liability, except for 
amount of premiums paid, in case the insured should die while engaged 
in military service, authorized by Vernon’s Sayles’ Ann. Civ. St. 1914, 
art. 4741, subd. 3, could not be orally waived, in view of further provi- 
sion that the policy constituted the entire contract between the parties, re- 
quired by article 4953, and provisions of article 4954, that life insurance 
company or agent should make no agreement as to policy not expressed 
therein. 

(For other cases, see Insurance, Dec. Dig. § 383.) 


Appeal from District Court, Henderson County; John S. Prince. 
Judge. 
Suit by W. R. Caldwell and wife against the Illinois Bankers’ Life 
Association. Judgment for defendant, and plaintiffs appeal. Affirmed. 


E. P. Miller and A. B. Watkins, both of Athens, for appellants. 
J. J. Faulk and W. L. Faulk, both of Athens, and Pat. M. Neff, of 
Waco, for appellee. 


Ta.pot, J. This su‘t was brought by the appellants on a life insur- 
ance policy issued by the appellee to John B. Caldwell on the 30th day 
of June, 1917, in the sum of $1,000 for the benefit of his mother, Mrs. 
Texana Caldwell. one of the appellants herein. The appellants in their 
original petition declared on the policy of insurance showed that pay- 
ment had been demanded and refused, and prayed judgment for the 
amount of the policy. 12 per cent. damages, and $150 as attorney’s fees. 
_The appellee answered, admitt'ng that it had issued the policy sued on 
and had received from the insured, John B. Caldwell, the premium 
therefor. It pleaded specially that— 

“said policy states on its face, which was well known to assured when he 
accepted same, that the policy was not binding while the assured was in 
the service of the army of any government; that said assured, John B. 
Caldwell, d'ed while in the service of the army of the United States, and 
on this account defendant is relieved of liability on said policy, except 
the sum of $7.50 paid it by assured, which it has tendered and now ten- 
ders in court to plaintiffs.” 

These matters were pleaded in bar of pla‘ntiffs’ cause of action, 
with prayer that plaintiffs recover nothing, and that appellee be dis- 
charged with its costs. To the defense pleaded the appellants replied 
by supplemental petition, in substance, that it was true that the policy 
sued on contained a provis‘on that “death while in the service in the 
army or in the navy of any government is not a risk covered at any time 
during the continuance of this policy, for any greater sum than the 
amount actually paid to the company on account of this policy,” but 
averred that at the time of the making of said contract of insurance, 
and prior thereto, and at the time of the execution and delivery of said 





Life. ] Caldwell v. Illinois Bankers’ Life Ass’n. 341 


policy to the deceased, appellee waived the said provision, and agreed that 
same should not be of binding force and effect; that appellee, at the time 
of the issuance of the policy, knew that the assured had been called, 
under the laws of the United States and under the proclamation of. the 
President of the United States, to service in the war then pending be- 
tween the government of the United States and Germany and other na- 
tions; that appellee had examined the application of the deceased, John 
B. Caldwell, for insurance. and knew at that time that he was within 
the lawful ages for enrollment, and that he had been registered on June 
5, 1917, for military service in the army; that John B. Caldwell, by his 
written application for the insurance, advised the appellee that he was 
22 years of age, unmarried, without physical disqualification, without 
dependents, and that it was merely a matter of a few days when he 
would be inducted into the service. 


Appellants further averred that the appellee knew that it was the 
intention and purpose of the insured, John B. Caldwell, at the time the 
application was made for life insurance and at the time the policy was 
issued, to enter the service w'thin a few days, and that he did so enter 
on the 6th day of September, 1917; that appellee’s agent, who solicited 
the insurance took the application therefor, and delivered the policy, 
was thoroughly advised and knew that the insured, at the time he was 
enlisted, was without exemption from service in the army, and knew that 
he intetended and expected to enter the army in a few days, and, so 
knowing, insisted upon insuring the said John B. Caldwell and receiving 
the premium for same; the appellee and its said soliciting agent, knowing 
all these facts, and knowing that the said John B. Caldwell would 
not be insured if said provision referred to’ was insisted upon by them, 
did solicit and obtain said insurance, whereby and by reason of all of 
said facts appellee waived said provision and condition of the policy set 
up in bar of appellants’ recovery. Appellants further charge in their sup- 
plemental petition that it was the custom of the appellee to solicit and 
receive applications of enlisted men in the army. who it knew would 
shortly be subject to the risk and hazard forbidden by said provision 
and condition so pleaded by appellee and to insure such parties not- 
withstanding such provision: that it continued to insure parties without 
informing them that said provision of said pol’cy would be insisted 
upon and enforced, but received the premiums therefor with the specific, 
as well as the implied, assurance that they were in fact being insured 
for the sums specified in the policies, notwithstanding such provision 
and condition; that appellee did specially and by its printed orders 
direct its agents, and particurlarly the agent who solicited and took the 
application of the said John B. Caldwell for the policy in suit, to inform 
the public, and particularly said John B. Caldwell, that the provision 
and condition in question was waived and not to be held in force, etc. 


To appellants’ supplemental petition appellee pleaded general and 
special demurrers and a general denial. The case was submitted to the 
court without the intervention of a jury, and judgment rendered in favor 
of the appellee. From this judgment the appellants appealed. 


The court made and filed conclusions of fact and law to the follow- 
ing effect: 

The appellee issued the policy sued on. The premiums were paid, 
and the insured died November 29, 1917. Demand was made for pay- 
ment of the policy and refused. The agreed attorney’s fee of $150 for 
prosecuting the suit was reasonable. The deceased registered for duty 
in the military draft on June 5, 1917, and he entered the military service 
on September 6, 1917, and was in the military service of the United 
States at the time of his death. The appellee’s “local agent, Mr. Hutch- 
inson, knew, and therefore the appellee knew,” the insured was engaged 
in military service, and, knowing that fact, retained the premiums paid by 


Vol. LVII—23. 
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him and demanded additional premiums. The insured was not in actual 
military service when the policy of insurance was issued and delivered to 
him, “unless the registration for military service placed him in the serv- 
ice,.which I conclude it did not.’ The appellee’s local agent, Mr. Hutch- 
inson, represented to the insured, John B. Caldwell, that the appellee 
would not be liable in case of his death in military service while in the 
United States or abroad, but that if he, the insured, went to France, or 
out of the United States, he would have to pay an additional premium, 
and this representation was made to others. At the time appellee’s agent, 
Hutchinson, solicited the insurance from the insured, Caldwell, and 
others, he exhibited to them a book or pamphlet which had printed ion 
the back thereof “Illinois Bankers’ Life Association,’ and said agent 
read from said book that, if the party should go to the army or become 
enlisted, the policy would not be forfeited: the only limitation ' men- 
tioned being that the premium might be increased. The appellee tendered 
to the appellants herein $11.50, and before the beginning of the trial of 
this case paid into the registry of the court $11.50; the same being the 
amount of the premium received by appellee. 

The court concluded, as a matter of law, “that no declaration of 
the local agent not embraced in the policy, would bind the company” 
(appellee), that the clause contained in the policy to the effect that the 
appellee was exempted from liability in case the insured died whi'e 
engaged in military duty precluded a recovery in the case by the ap- 
pellants, and judgment ought to be rendered for the appellee. 


Appellants’ assignments of error assert the following propositions: 


The court erred in holding that the appellee, after having notice 
that the insured was within lawful age and sound in body and mind, 
and had been duly called and enrolled in the army of the United States 
on the 5th day of June, 1917, and thereafter on the 30th day of June, 
1917 voluntarily made the contract of insurance with the insured, John 
B. Caldwell, did not thereby waive its right to insist upon the exemption 
of “service in the army and navy’; that the court erred in holding that 
all the provisions of the insurance policy must be held to be in force and 
binding upon the parties when it is specially provided by statute (article 
4741, § 3) that the provisions relating to military duty might at the 
option of the appellee be waived; that the court erred in not holding 
that the appellee, under the facts in evidence and incorporated in his 
findings, was estopped from insisting on the clause in the policy of in- 
surance, exempting it from liability, in case the insured died while in 
the army or navy; that the clause of the policy as to the exemption of 
the appellee from liability in case the insured entered the service of the 
army or navy, being made for the benefit of the appellee and not for 
any benefit of the insured, and the appellee having retained the premiums 
paid, and having continued to demand the payment of- further premiums 
after being informed of the induction of the ‘nsured into the active mili- 
tary service of the army, the court erred in holding that the contract of 
insurance was not thereby ratified and the said exemption clause waived; 
that. the court having found as a fact that Hutchinson, the appellee’s 
agent. had, at and about the time it sold the insurance to John B. Cald- 
well, informed and assured the said Caldwell and others that in view of 
the war, and the fact that a great number of their policies would lapse, 
the appellee ‘ ‘waived and passed over” the military clause of the policy, 
and having found that said agent exhib'ted and read to the insured out 
of a book of the appellee to the effect that “should the insured go to the 
army the policy would not be forfeited, erred in holding that such facts, 
which became the sole inducement to the insured to make the contract 
of insurance, was binding on the appellee, and that they had the right to 
thus induce the taking out of the insurance, and get and keep the in- 
sured’s money, and give him no insurance.” 
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The foregoing substantially sets forth the contentions of the ap- 
pellants, and they very earnestly. and with apparent confidence of the 
correctness of their claims, insist that the judgment of the trial: court 
be reversed and judgment here rendered in their favor. 

The ‘facts as shown by the record present a cause which strongly 
appeals to this court for a reversal and rendition of judgment as ‘urged 
by the appellants; but, under the applicable law as we understand it, 
we would not be authorized to take such action, and therefore feel con- 
strained to hold that the disposition made.of the case by the trial: court 
is correct. The policy sued on, under “restrictions as to occupations” 
contains the following provision: 

“It is expressly provided that death while in the service in the army 
or navy of any government is not a risk covered at any time during the 
continuance or reinstatement of, this policy for any greater sum than the 
amounts actually paid to the company on account of this policy” 
—and under “Incontestability” contains this provision: 


“Th's policy shall be incontestable two years after its date, except 
for nonpayment of premiums or death while engaged in or caused by 
violation of law, or while in the service in the army or navy of any 
government, which is not a risk covered at any time during the .con- 
tinuance or reinstatement of this policy, for any greater sum than 
amounts actually paid to the association thereon.” 

The deceased, Caldwell, as found by the court, registered for duty 
in the military draft on June 5 1917, entered the military service: of 
the United States government on September 6, 1917, and was in such 
service at the time of h‘s death, which occured November 29, 1917, or 
December 1. 1917. The policy sued on was issued June 30, 1917, and 
article 4953, Vernon’s Sayles’ Civil Statutes, declared: 


“Every policy of insurance issued or delivered within this state on 
or after the first day of January, 1910, by any life insurance company 
doing business within this state shall contain the entire contract between 
the parties and the application therefor may be made a part thereof.” 


Article 4741, subd. 3, of said statute, declares that no policy of life 
insurance shall be issued pr delivered in this state unless the same shall 
contain a provision to the effect—“that the policy, or policy and appli- 
cation, sha!l constitute the entire contract between the parties and shall 
be incontestable not later than two years from its date, except for non- 
payment of premiums. and which provision may or may not, at the op- 
tion of the company, contain an exception for violation of the conditions 
of the policy relating to naval and military service in time of war.” 

In addition to the foregoing provisions of the statute it is provided 
in article 4954, that no life insurance company doing business it this 
state or agent thereof shall make any contract of insurance or agreement 
as to such contract other than as expressed in the policy issued thereon. 
The appellee fully complied, it seems, with the foregoing statutory pro- 
visions in preparing and issuing the policy in suit, and neither fraud, 
accident, or mistake therein is alleged; the claim being that by reason of 
the facts alleged in appellants’ suplemental petition the appellee waived 
the provisions of the policy set up in bar of a recovery. The appellee 
availed itself of the privilege granted by the statute of inserting in the 
incontestable clause. of the policy an exception for violations of the con- 
ditions thereof relating to naval and military services in time of war, 
and appellant Mrs. Texana Caldwell, as beneficiary, must take the con- 
tract as the insured, her son, made ‘t and be bound thereby. It contains 
no waiver of the provision in the policy: ; 

“That death while in the service in the army or navy of any gov- 
ernment is not a risk covered at any time during the continuance or re- 
instatement of the policy for any greater sum than the amounts actually 
paid the association thereon.” 
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And we think no such oral or verbal waiver as is relied on by ap- 
pellant, however clearly established, would, in the face of the written 
provisions of the policy and the law applicable thereto, furnish a basis 
for or authorize a judgment against appellee for the amount 
claimed in this suit. Subdivision 3 of article 4741 of the statute 
declaring that every insurance policy issued or delivered in this 
state shall embody certain named provisions,absolutely requires, as we 
understand it, that such policy, shall contain a provision to the effect 
that the policy, or the policy and application. constitute the entire con- 
tract of the parties and shall be incontestable not later than two years 
from its date, except for nonpayment of premiums, but that the insurance 
company should have the right to contract at its option as a further ex- 
ception to the incontestable clause of the policy, that it would not be 
liable if death of the insured occurred while he was in the service in the 
army or navy for a greater sum than the premiums paid. The statute in 
question does not, of course, require insurance companies to have a pro- 
vision in policies issued or delivered by them in this state to the effect 
that death while in the service in the army or navy is not a risk covered 
by the policy, and hence there was no occasion to grant to such com- 
panies, by the terms of the statute, the privilege or option to waive and 
exclude from such contracts such a provision. 

In no part or section of article 4741 do we find, as is contended by 
the appellants,authority given insurance companies to waive, at their op- 
tion, the conditions of the policy relating to naval and miltary services 
in time of war. and therefore the question as to whether or not section 
3 of said statute “will prevail over the general law about policies includ- 
ing everything” does not arise. The law is therefore without qualifica- 
tion or exception that the policy shall contain the entire contract bet- 
ween the parties, and we find no warrant in the statute for the contention 
that a part thereof may be left out, or that a part which is contained 
therein may be verbally waived. Whatever the exception authorized by 
section 3 of the statute may be, it is manifest that such exception must be 
expressed in a written provision of the policy, and cannot be shown 
by parol. This is true, whether the waiver claimed be attributable to the 
words and acts of the agent who solicited the insurance or to the com- 
pany itself: for, as pointed out above, it is declared in article 4954 of 
the statute that neither the company nor any agent thereof may make 
any contract of insurance or agreement as to such contract other than 
expressed in the policy issued thereon. 

It follows that whether the waiver insisted upon by the appellants is 
chargeable to the appellee or its agent who solicited and induced 
the taking of the insurance in question, the appellants by reason of the 
‘provision in the policy exempt'ng the appellee from liability except for 
the amount of the premiums paid in case the insured should die while 
engaged in military service. are precluded a recovery. The princ'ple that 
a forfeiture is waived when an insurance company enters into a contract 
of insurance with knowledge, through any of its authorized agents, of 
facts which would work a forfeiture, is not applicable here. The 
policy sued on does not provide for a forfeiture at all, and the assured, 
Caldwell, 

“had the right to pay the premium and continue the policy in force 
while he was in the military service of the government, notwithstanding 
the exemption of the company from liability for death occurring during 
the period of that service, and the mere acceptance by the company of 
the premium with knowledge of the fact that the assured was in [or would 
soon enter] the military service of the government, did not constitute a 
waiver of the stipulation in regard to exemption. In other words, when 
the assured paid his premium, his policy was kept in force, and would 
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have remained in force, if the assured had survived the period of his 
service in the army.” Miller v. Illinois Bankers’ Life Association, 138 
Ark, 442, 212 S. W. 310, A. L. R. 378. 

The case is not, in our opinion, ruled by any case cited by appellants. 
What we have said, we think, is a complete answer to the propositions 
urged by the appellants and the arguments advanced in support there- 
of, and further discussion will, in our opinion, serve no useful purpose. 

Believing that the trial court was correct in its decision, the judg- 
ment is affirmed. 


FIRST TEXAS PRUDENTIAL INS. CO. v. CAMPOS, (No. 1158.) 
(Court of Civil Appeals of Texas. El Paso, Jan. 13, 1921.) 
227 Southwestern Reporter, 244. 


INSURANCE—INSURER LIABLE FOR STATUTORY PENALTY, 
— DEMAND WAS FOR AMOUNT EXCEEDING THAT 
DUE 
Insurer held liable for the 12 per cent. statutory penalty and attorney’s 

fee under Rev. St., art. 4746, for failure to pay amount due on policy on 

demand, notwithstanding that demand was for an amount in excess of 
that due. 
(For other cases. see Insurance, Dec. Dig. § 602.) 


Appeal from El Paso County Court at Law; J. M. Deaver, Judge. 
Suit by Maria Campos against the First Texas Prudential Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Turney, Burges, Culwell, Holliday & Pollard. of El Paso, for ap- 
pellant. 


W. S. Berkshire, of El Paso for appellee. 


GARDNER v. SOVEREIGN CAMP, W. O. W., et aL. (No. 8428.) 


(Court of Civil Appeals of Texas. Dallas. Dec, 18, 1920, Rehearing De- 
nied Jan. 29. 1921.) 


227 Southwestern Reporter, 215. 


1. INSURANCE — EVIDENCE HELD NOT TO PROVE CHANGE 

OF BENEFICIARY. 

In action on life policy involving question of whether insured had 
authorized change of the beneficiary by substitution of his wife’s name in 
place of that of his mother, evidence held insufficient to sustain judgment 
for the mother. 


(For other cases, see Insurance. Dec. Dig. § 819[1].) 
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2. INSURANCE—LETTER HELD INADMISSIBLE ON ISSUE OF 
WHETHER INSURED HAD SUBSTITUTED HIS WIFE FOR 
HIS MOTHER AS BENEFICIARY. 


In action on life policy issued by mutual benefit association involving 
issue of whether insured had authorized change of beneficiary by sub- 
stitution of wife’s name for that of mother, a letter, written by insured to 
his sister, from which a portion had been torn held inadmissible. 


(For other -cases, see Insurance, Dec. Dig. § 818[1].) 


Appeal from Dallas County Court; W. L. Thornton, Judge. 
Suit by Mrs. Toy Etta Gardner against the Sovereign Camp, Wood- 


men of the World, and another. Judgment for defendants, and plain- 
tiff appeals. Reversed and remanded. 


John T. Spann and Allen & Allen, all of Dallas, for appellant. 


Walter Collins, of Hillsboro, and E. B. Stroud, Jr., Alex. W. Spence, 
and Spence, Haven & Smithdeal, all of Dallas, for appellees. 


KANSAS CITY LIFE INS. CO. v. ELMORE. (No. 1712.) 
(Court of Civil Appeals of Texas. Amarillo. Dec. 1, 1920.) 
226 Southwestern Reporter, 709. 


1. INSURANCE—INSURED HAS NOTICE OF LIMITATIONS ON 
COLLECTING AGENT’S POWERS STATED IN POLICY. 


Insured, who accepted a policy containing provisions authorizing an 
agent to collect renewal premiums only upon receipt furnished and signed 
by the general officers, has notice of the limitation of the agent’s author- 
ity, and, if he makes payment to an agent not holding the receipt, he in 
effect makes the agent his own, in the absence of agreement, waiver, or 
estoppel, and the payment must reach the insurer in time to satisfy the 
terms of the policy. 


(For other cases. see Insurance, Dec. Dig. § 186[3].) 


2. INSURANCE — REQUIREMENT OF PAYMENT ONLY TO 
AGENT HAVING RECEIPT MAY BE WAIVED. 


The stipulation in an insurance policy for payment only to an agent 
having the receipt furnished and countersigned by the general officers of 
the company may be waived so that it does not necessarily render inad- 
missible any other kind of receipt or proof of payment. 


(For other cases, see Insurance, Dec. Dig. § 372.) 


3. INSURANCE — PAYMENT TO AGENT AUTHORIZED EX- 
PRESSLY OR BY ESTOPPEL OR WAIVER TO COLLECT IS 
SUFFICIENT. 


Payment of a renewal prem‘um is sufficient to prevent forfeiture of 
the policy if made to an agent of the insurance company authorized to 
accept such payment either expressly or by waiver or estoppel, even 
though the payment is not thereafter transmitted to the insurance com- 
pany before the expiration of the time for payment of premiums or at all. 


(For other cases,-see Insurance, Dec. Dig. § 361.) 
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8. INSURANCE — OFFICER OF COLLECTING BANK CAN ACT 
AS AGENT FOR INSURED. 


There is no objection to an officer of a bank which was an agent to 
collect premiums for an insurance company, acting as agent for the in- 
sured in paying the amount of the premium into the bank.» 


(For other cases. see Insurance, Dec. Dig. § 186[3].) 


9. INSURANCE—AGENCY FOR INSURED TO PAY MONEY INTO 
COLLECTING BANK NOT INCONSISTENT WITH DUTIES 
AS OFFICER OF COLLECTOR. 


There is'no inconsistency between the duties of an officer of a bank 
which was the collecting agent of an insurance company with reference 
to the collection of the premium and his acting as agent for the insured in 
paying the amount of the premium into the bank; for the collecting of 
premiums by an insurance agent and the payment of such premiums by 
an agent for insured are merely ministerial, not fiduciary, acts, so that 
they can both be performed by the same person. 


(For other cases, see Insurance, Dec. Dig. § 109.) 


10. INSURANCE—STATUTE NOT APPLICABLE TO POLICY IS- 

SUED AND DELIVERED IN ANOTHER STATE. 

Rev. St. 1911, art. 4741, forbidding issuance of a policy: within the 
state unless it contains certain provisions, does not prevent suit within 
the state on a policy issued in another state. where the renewal premium 
was paid in still a third state in violation of one of the provisions of the 
policy required by the statute. 


(For other cases, see Insurance, Dec. Dig. § 24.) 


11. INSURANCE—PAYMENT AT DIFFERENT PLACE ACCEPT- 
ED BY COMPANY DOES NOT AUTHORIZE FORFEITURE. 


Payment of a renewal premium on a policy containing the provision 
required by Rev. St. 1911, art. 4741, that payment shall be made to an 
agent on delivery of rece!pt signed by an officer of the company, if ac- 
cepted by the company, though made to an unauthorized agent, is not void 
so as to authorize forfeiture of the policy. 


(For other cases, see Insurance. Dec. Dig. § 392[1].) 


12, INSURANCE — BANK CAN ACT AS AGENT TO COLLECT 
PREMIUMS. 


Rev. St. 1911, art. 4969, prohibiting a corporation from soliciting. sell- 
ing, or placing life insurance policies in the state, does not prohibit a bank 
from receiving the money due a life insurance company for premiums. 


(For other cases. see Insurance, Dec. Dig. § 186[3].) 


17, INSURANCE — CANNOT FORFEIT POLICY FOR COLLECT- 
{NG AGENT’S FAILURE TO TAKE OUT LICENSE. 


It is the duty of an insurance company to see that a license required 
of its agent was taken out by him, and it cannot rely on his failure to have 
such license, where payment was made to the authorized agent, so that it 
was not error to exclude evidence of a statute of the state where the 
payment was made requiring the agent to have such license. 


(For other cases, see Insurance, Dec. Dig. § 186[3].) 


21, INSURANCE—KNOWLEDGE OF COLLECTOR’S AGENCY BY 
ore OF INSURED CREATES ESTOPPEL IN FAVOR OF 
INSURED. 


Where the cashier of a bank which acted as agent of an insurance 
company to collect premiums deposited as agent for insured the amount 
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of such premiums, his knowledge of the acts of the insurance company 
with reference to such premiums is imputed to insured so as to es- 
tablish reliance thereon by insured essential to show estoppel of the 
insurance company to assert want of agency. 


(For other cases, see Insurance, Dec. Dig. § 113.) 


23. INSURANCE—CHECK OR CERTIFICATE OF DEPOSIT NOT 
PAYMENT OF PREMIUM WITHOUT WAIVER OR ESTOP- 
PEL. 


The tender of a bank check or certificate of deposit in payment of a 
premium is not sufficient compliance with the requirement of the policy 
unless in the course of dealings between the parties similar payments have 
been received so as to estop the insurer from claiming that payment in 
that manner was insufficient. 


(For other cases, see Insurance, Dec. Dig. §§ 186[4]. 388[4].) 


24. INSURANCE — BENEFICIARY REQUIRED BY SHOW AC- 
CEPTANCE OF DEPOSIT CERTIFICATE AS PAYMENT. 


Where the beneficiary relied upon payment of a premium by a certifi- 
cate of deposit sent to the insurance company, she must show that the 
certificate reached the company before the day of grace for payment ex- 
pired, and was accepted by the company as a payment. 


(For other cases, see Insurance, Dec. Dig. § 360[4].) 


25. INSURANCE—ACCEPTANCE OF PREMIUM IN IGNORANCE 
arena? DOES NOT WAIVE PREVIOUS FORFEITURE; 


Where a life insurance policy had been forfeited under its terms for 
nonpayment of a renewal premium, acceptance of payment of the pre- 
mium by the insurance company without knowledge that the insured was 
then dead does not waive the forfeiture, since waiver pre-supposes a full 
knowledge of an existing right and an intentional surrender or relinquish- 
ment of that right. 


(For other cases, see Insurance, Dec. Dig. § 392[8].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Waiver.) 


26. INSURANCE — ACCEPTANCE OF PREMIUM MAY CREATE 
ESTOPPEL. 


The conduct and dealings of an insurance company may be such as to 
estop the company from declaring a forfeiture because payment of pre- 
mium was not made in the manner required by the policy. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 


27. INSURANCE — MANNER OF PAYMENT MAY BE WAIVED 
BEFORE FORFEITURE IN IGNORANCE OF SICKNESS. 


Acceptance by an insurance company of payment of a premium be- 
fore the expiration of the time for payment may waive the right to for- 
feit the policy for failure to pay in the manner required, though the 
insurance company, when it accepted the payment. was ignorant of the 
serious illness of insured. 


(For other cases see Insurance, Dec. Dig. § 377[1].) 


28. INSURANCE — FORFEITURE NOI FAVORED WHERE IN- 
SURED TRIED TO MAKE PAYMENT. 
Courts are disposed to seize upon slight circumstances to prevent 
a forfeiture of an insurance policy, and, in the absence of fraud, where 
insured made an effort to transmit his premium in time, trivial or techni- 
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cal, objections to the manner of payment will not defeat it as a payment 
if there are acts or conduct on the part of the insurance company which 
would induce the insured to omit to follow the strict letter of the policy. . 


(For other cases, see Insurance, Dec. Dig. § 388[3].) 


Appeal from District Court, Lipscomb County; W. R. Ewing, Judge. 


Suit by the Kansas City Life Insurance Company against Edna R. 
Elmore to restrain defendant from prosecuting act’ons at law against 
plaintiff Company. From a judgment granting the injunction against fur- 
ther prosecution of suits in a particular justice’s court, but dissolving 
the temporary injunction in all other respects, the plaintiff appeals. Re- 
versed and remanded. 


Hoover, Hoover & Willis, of Canadian, for appellant. 


W. H. Sewell, of Lipscomb; and E. C. Gray and H. L. Adkins, both 
of Higgins, for appellee. 


MISSOURI STATE LIFE INS. CO. v. HEARNE. (No. 7887.) 


(Court of Civil Appeals of Texas. Galveston. Nov.-27, 1920. Rehear- 
ing denied, Dec. 22, 1920.) 


226 Southwestern Reporter, 789 


1. INSURANCE—APPLICATION FOR REINSTATEMENT AND 
eae CONTEMPORANEOUSLY CONSTITUTED 
CONTRACT. 


An application for reinstatement after lapse of policy and a note 
executed contemporaneously together constituted the contract of re 
instatement. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 


2. INSURANCE—AMBIGUITIES IN REINSTATEMENT CON- 
TRACT RESOLVED AGAINST INSURER. 


Where an application for reinstatement and a note executed con- 
temporaneously constituted a contract for reinstatement, and both in- 
struments were prepared by insurer. inconsistent clauses, as well as all 
doubts or ambiguities arising upon the face of the contract, must be 
resolved against the insurer. 


(For other cases. see Insurance, Dec. Dig. § 146[3].) 


3. .INSURANCE—AGREEMENT IN REINSTATEMENT CON- 
TRACT CONCERNING SUICIDE HELD RESTRICTED BY 
CLAUSE THEREIN. 


A clause in a note given upon reinstatement, that upon payment of 
the note “all rights under said policy shall thereupon be the same as if 
said premium had been paid when due,” will not give way to a clause in 
the application for reinstatement providing that, in case of insured’s 
death by suicide within one year, the company would be liable only for 
the reserve on the policy; the two clauses being inconsistent, and both 
instruments being prepared by the insurer. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 








t 


350 Insurance Law Journal, Vol. 57. [Apr., 1921. 


4. INSURANCE—INTERPRETATION SUSTAINING CLAIM OF 

INSURED ADOPTED. 

The language of a policy of insurance being the language of the 
underwriters, if susceptible of two interpretations that must be adopted 
which will sustain the claim of the insured and give him the indemnity 
it was his object to secure. 


(For other cases. see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE—HEALTHY INSURED HELD ENTITLED TO 
— AS MATTER OF RIGHT; “INSURABI- 
i - 


Under a life policy providing that, if premium is not pa:d on date 
when due, insurer will reinstate the policy as of said due date, at any 
time thereafter upon “evidence of insurability satisfactory to the com- 
pany, and payment of all arrears,” etc.. an insured who was admittedly 
in excellent health was entitled to reinstatement as a matter of right; 
the word “insurability”- when used in life policies. being no more com- 
prehensive than that of gocd health and insurable interest, such being 
its ordinary and plain meaning and the popular sense in which it is under- 
stood. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Appeal from District Court, Harris County; Henry J. Dannenbaum, 
Judge. 

Suit by Madge W. Hearne against the Missouri State Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


Baker, Botts, Parker & Garwood, of Houston, and Locke & Locke, of 
Dallas, for appellant. 


Gill, Jones, Tyler & Potter, of Houston, for appellee. 
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FIRE, TORNADO, ETt. 


HICKMAN v. LONDON ASSUR. CORPORATION erat. (Sac. 2845.) 
(Supreme Court of California. Dec. 21, 1920.) 
195 Pacific Reporter 45. 


3. INSURANCE—INSURER NOT REQUIRED TO MAKE A NEW 
DEMAND FOR EXAMINATION AFTER DISMISSAL OF 
CHARGE OF ARSON. 


Where insured refused to testify on examination by insurer provided 
for by the policy on the ground that he had been charged with arson, 
and that he was protected by the constitution against giving testimony 
that might be used in the arson trial, the insurer, to avail itself of such 
refusal to defeat payment of policy, was not required to make a new 
demand on insured for examination after the charge ‘of arson had been 
dismissed, since insured was in default by refusal to submit on the first 
examination, and insurer was under no obligation to reopen the matter. 

(For other cases, see Insurance, Dec. Dig. § 548.) 


In Bank. 


Appeal from Superior Court, Kings County: M. L. Short, Judge. 

Action by Frank Hickman against the London Assurance Corpo- 
ration and others. Judgment for plaintiff, and defendants appeal. Re- 
versed and remanded, with direction to enter judgment for defendants. 


Watt, Miller, Thornton & Watt and Miller, Thornton, Miller & Watt, 
all of San Francisco, for appellants. 


Earl Rogers, of Los Angeles and H. P. Brown, of Hanford, for 
respondent. 


Lawtor, J. The plaintiff, Frank Hickman_ brought this action against 
defendants, London Assurance Corporation, New Zealand Insurance 
Company, Limited, British & Federal Fire Underwriters of Norwich, 
England, Law Union & Rock Insurance Company, Limited, Yorkshire 
Insurance Company, Limited. Providence Washington Insurance Com- 
pany, Sterling Fire Insurance Company, the Home Insurance Company 
of New York, and North British & Mercantile Insurance Company of 
London and Edinburgh to recover for loss by fire on their respective 
policies. Judgment went for the plaintiff, and the several defendants 
appeal. The record is presented in typewriting. 


Prior to November 21, 1915, the same said policies were issued to re- 
spondent to cover his stock of general merchandise kept and used by 
him in his “clothing and gents’ furnishing goods store” in a two-story 
brick building at 1922-1924 Mariposa street in the city of Fresno. 


On the night of November 28, 1915, practically the entire stock of goods 
insured was destroyed by fire, and it is this loss which is the basis of 
respondent’s asserted cause of action. Each of the policies was in the 
standard form prescribed by the Legislature (Stats. 1909, p. 404) and 
contained a warranty that gasoline or benzine in excess of one quart 
would not be kept, used, or allowed on the premises. To the allegation. 
of the complaint that the fire originated from causes unknown the defen- 
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dants set up in their answer that the fire was started with the knowledge, 
connivance, and design of the respondent, and that in violation of the 
above warrant gasoline in excess of one quart was kept, used, and allow- 
ed on the premises. 

In the employ of respondent at the time of the fire and for some 
years previously was W. H. Jenks, who testified in detail that in July, 
1915, a portion of respondent’s stock was destroyed, and that the latter 
was disatisfied with the settlement made by him with the companies then 
carrying his insurance; that thereafter the policies in suit were issued; 
that respondent had planned with him “to have the stock totally des- 
troyed.” and had told him to bring oil and gasoline upon the premises 
“and make all the arrangements for burning the store”: that between the 
5th and the 15th of October he purchased five gallons of gasoline in a 
tin container, which he placed in the basement of the store, and told res- 
pondent of this; that subsequently respondent gave him “a gallon jug 
and a black grip or handbag,” in which he brought five or more gallons 
of kerosene and a number of gallons of gasoline into the store; that 
prior to November 28 he distributed gasoline around the basement, in 
vessels, and used shavings and different articles to absorb it, so that by 
seepage the gasoline would be ignited by the gas “pilot lights”; that 
about 4 or 5 o'clock on the afternoon of November 28 he raised a trap- 
door in the basement, so that the draught thereby created would cause 
gasoline to ignite and went home, where he remained until notified by 
telephone that evening there was a fire in the store, and that thereupon, 
pursuant to the instructions of respondent, who had gone to San Fran- 
cisco “to throw off all suspicion from him.” he sent in his own name 
the following telegram to respondent: “Frank Hickman, care of Wash- 
ington Hotel, San Francisco. Don’t buy more goods. Your store is 
burning.” 

The respondent testified that he went to San Francisco “to visit the 
Fair” and admitted having received the telegram while there, but denied 
that he induced Jenks to burn the property. or that he had any knowl- 
edge that it was to be done; that he had ever spoken to Jenks about 
burning the store or bringing gasoline or oil on the premises, or that he 
knew of any gasoline or oil being on the premises. 


On December 2, 1915, a complaint was sworn to by J. G. Goehring, 
chief of police of Fresno, and filed on the following day, charging re- 
spondent and Jenks with the crime of arson alleged to have been com- 
mitted in the burning of the store. December 22 they were held to 
answer. The district attorney filed an information on December 31, 
upon which the accused were arraigned January 8, 1916, when respondent 
was released on bail. An amended information was filed January 13, 
February 14, respondent pleaded not guilty. The trial opened on April 18, 
and on April 24, while it was still in progress. the district attorney moved 
the court for an order dismissing the information on the ground “that 
the people have not sufficient evidence on which to warrant a conviction.” 
The motion was granted the information dismissed, and the bail ex- 
onerated. 

On May 22 Jenks pleaded guilty and applied for probation. The 
application was referred to the probation officer, who reported on June 
9, recommending that probation be denied, and it was so ordered.» Jenks 
thereupon withdrew his plea of guilty and pleaded not guilty. He was 
tried, convicted on October 11, 1916, and released on probation for the 
term of five years. 

This action was commenced on February 27, 1917. The cause was 
tried by the court sitting without a jury. It was found in effect that 
Jenks set fire to the store, and that at the time he was insane; that the 
gasoline was carried upon the premises by him, without the knowledge 
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or connivance of respondent; that respondent did not know there was 
any gasoline in the store: and that the fire occurred without any com- 
plicity on his part. 

Each of the. policies also contained the following warranty: 

“The insured shall exhibit to-any person designated in writing by 
this company all that remains of any property herein described and 
shall submit to examination under oath, as often as required, by any 
such person, and subscribe to the testimony so given, and shall produce 
to such person for examination all books of account, bills, invoices and 
other vouchers. and permit extracts and copies thereof to be made. * * * 
No suit or action on this policy for the recovery of any claim shall be 
sustained until full compliance by the insured with all of the foregoing 
requirements.” 


On February 5 appellants made a written demand upon respondent 
that he appear before Leon Levy, a notary public, on February 11, and, 
pursuant to the above warranty, submit to examination and produce 
“all original invoices, bills and vouchers of goods * * * claimed by 
him to have been damaged or dstroyed, * * * and all books of ac- 
count pertaining to the business.” On the last-mentioned date the hear- 
ing was continued by consent to the following day, when respondent 
appeared. The following took place: 

Respondent’s counsel read into the record of the proceedings each 
of the letters in which the respective appellants had designated H. M. 
Farrar as their representative or adjuster “in any matters pertaining to 
the loss.” Respondent was then sworn and this colloquy ensued: 

“Farrar. Q. Your name in full? A. Frank Hickman. Q. Your age? 
A. Forty-four. Q. Your residence? A. 430 Neilson Avenue. Q. Busi- 
ness location A. 1922 Mariposa. Q. How long have you been in your 
present business location. * * * A. I refuse to answer on the ad- 
vice of counsel. Q. Now, Mr. Hickman, you refuse to answer any 
more questions? A. For the same reason, at this time.’ 


Thereupon respondent served and filed “a written statement” to the 
effect that he had been accused of arson and was about to be tried upon 
the charge; “that any material testimony which he might give at said 
examination would relate either to the amount, value, cost of, or extent 
of damage to the goods * * * or to the cause of the fire, * * * 
both of which questions are at issue in said criminal proceeding”: that 
the criminal charge had been initiated and was being prosecuted by H. 
M. Farrar, appellants’ adjuster; that he (respondent) had been advised 
by counsel that any testimony given by him at any examination could 
and would be used against him on his trial for arson; that by virtue of 
article 1. § 13, of the Constitution, he refused to submit to examination 
or to produce any books or papers at that time; that he was ready “to 
stipulate and agree that he will” submit to examination “immediately 
after the conclusion of the said criminal prosecution and immediately 
after the trial of said cause and verdict and judgment therein”; and 
that; if appellants or Farrar would cause the arson charge to be dismis- 
sed, he would submit to examination at any time. In reply the following 
statement was made by Farrar: 

“The insurance companies * * * refuse to accept Mr. Hickman’s 
offer * * * and further demand that he now submit to examination 
and furnish. the. books, bills, invoices, etc.. heretofore demanded.” 

Whereupon respondent said: 

“T stand by my reasons given this morning and the course adopted 
this morning.” 

No other demand by appellants or offer by respondent to submit to 
examination and produce the required books and papers was made at 
any time. 
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The court found: 

“That the examination of said plaintiff at said time [February 12] 
* * * would have had for its purpose inquiry into matters necessarily 
involved in a criminal prosecution; * * * that the course and conduct 
of said plaintiff in the matter of said-hearing * * * was proper and 
right, and that he was justified in said course and conduct; that the plain- 
tiff did comply with all * * * the terms and conditions of said poli- 
cies; * * * and that he was justified in refusing to submit to an ex- 
amination under oath at said time when said information and trial were 
pending.” 


The court justified respondent’s refusal solely on the ground of his 
claim of privilege. 
Appellants contend: 


That respondent cannot recover because he “refused to submit to ex- 
amination under oath, or to permit his books, or vouchers, or bills, or 
other papers concerning the property * * * to be inspected by the 
defendants herein, which refusal was in violation of the provisions of 
said policies”: further, “that the excuse given by plaintiff * * * has 
no merit for the reason that in * * * section 1324 of the Penal Code 
it is expressly declared that no information which might be obtained from 
him on his examination * * * could be used against him in any crim- 
inal proceedings”: and that “the provision of the policies * * * is 
equivalent to a positive unconditional promise on the part of plaintiff 
that he wi!l comply therewith, irrespective of how such compliance may 
affect him, and * * * his refusal would constitute such a violation 
* * * of the provision as would preclude him from instituting any ac- 
tion thereon.” 


Respondent’s claim ‘of privilege is thus stated in his brief: 


_ “A defendant on trial for his Iberty has the right to refuse to sub- 
mit to a private inquisition.” 


It is a fact, as already appears, that two days after respondent’s re- 
fusal issue was joined on the criminal charge, and thereafter until April 
24 it was pending against him. 

The validity of provisions of the character here under consideration 
has been frequently upheld. Gross v. St. Paul Fire & Marine Ins. Co. 
(C. C.) 22 Fed. 74; Fleisch v. Insurance Co. 58 Mo. App. 596; Fire- 
men’s Fund Ins. Co. v. Sims, 115 Ga. 939, 42 S. E. 269; Pearlstine v. 
Westchester Fire Ins. Co.,.70 S. C. 75, 49 S. E. 4; Southern Home Ins. 
Co. v. Putnal, 57 Fila. 199, 49 So. 922; Liverpool L. -& G.. Ins: Cov. 
Cargill, 44 Okl 735, 145 Pac. 1134: National Fire Ins. Co. v. Humphreys 
(Tex. Civ. App.) 211 S. W. 811; Richards on Ins. Law, 416; 1 Clement 
on Fire Ins 251: 5 Joyce ion Ins. § 3330; 19 Cyc. 853; 4 Cooley’s Briefs 
on Ins. 3395. , 


This rule is thus expressed in 13 Am. & Eng. Encyc. of Law, 358: 


“As the facts with respect to the amount and circumstances of a loss 
are almost entirely within the sole knowledge of the insured, and the op- 
portunity and temptation to perpetrate a fraud upon the insurer is ‘often 
great, it is necessary that it have some means of cross-examining, as it 
were, upon the written statements and proofs of the insured, for the pur- 
pose of getting at the exact facts before paying the sum claimed of it. 
Such considerations justify the provision universally to be met with in 
policies, requiring the insured as often as demanded to submit to an ex- 
amination under oath touching all matters material to the adjustment of 
the loss. and provisions of that character are held to be resonable and 
valid.” 

And in Ostrander on Fire Insurance, § 172, it is said: 
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“The right to require the insured to submit to an examination under 
oath concerning all proper subjects of inquiry is clearly stipulated for in 
the form of policies now in general use. The intent of this provision is 
to prevent fraudulent concealment, and to enable the insurer to obtain ma- 
terial information in regard to the origin and circumstances. of the fire, 
the value of the property, and the claimant’s interest therein. The re- 
quirement is a reasonable one, and will often, no doubt, be useful in se- 
curing important and truthful disclosures that would otherwise be with- 
held, to the injury of the insurer. When the insured refuses to be ex- 
amined under oath, he will forfeit all right to recover.” 


. In Conn. Fire Ins. Co. v. George, 52 Okl. 432, 153 Pac. 116, the court 
eld: 


“There may be logic in plaintiff's argument that defendant was not 
conducting the examination in good faith, but the fact still remains that 
defendant was acting within the terms of an expressed stipulation found 
in the policy, which gave it the right to demand such an examination, and 
it is not for the insured to inquire into the motive actuating the company 
in exacting the examination. but on his part to comply therewith and to 
answer all material questions, notwithstanding he might believe that the 
principal object of the company is to find a loophole whereby it might 
evade payment of the policy.” 


It was in Bonner v. Home Ins. Co., 13 Wis. 677, that the court, speak- 
ing through Mr. Chief Justice Dixon, said: 


“This action should have been dismissed because prematurely com- 
menced; for, until examination was had, the losses were not, by the terms 
‘of the policy, due and payable.” 


And it was declared in Wheeler v. Conn. Ins. Co., 82 N. ¥. 543, 37 
Am, Rep. 594, that— 


“To excuse nonperformance it must appear that the act to be done 
could not by any means have been accomplished.” 


It is to be noted that under the policies a Joss was not payable until 
90 days after the receipt by appellants of respondent’s preliminary proofs 
of loss, and that no action on the policies should be sustained “unless be- 
gun within 15 months next after the commencement of the fire.” The 
latter period would have expired on February 28, 1917 and the action, as 
we have stated, was commenced the day before. 

No case has been cited, and we are aware of none, where the con- 
stitutional immunity of an insured was urged as a ground for refusing to 
submit to examination, or to produce books and papers. Counselman v. 
Hitchcock, 142 U. S. 547, 12 Sup. Ct. 195, 35 L. Ed. 1110, and Ex parte 
Clark, 103 Cal. 352, 37 Pac. 230, however, are c'ted by respondent in sup- 
port of his failure to comply with the demand. In the first of these cases 
Counselman had been subpcenaed to appear before a federal grand jury 
and give testimony concerning certain alleged violations of the Interstate 
Commerce Act (24 Stat. 379). He refused to testify on the ground that 
any testimony he might give could be made the basis for a criminal pro- 
secution against him under said act. Upon his continued refusal to tes- 
tify he was committed for contempt, and he sued out a writ of habeas 
corpus. The Supreme Court, in discharging the petitioner, said: 


“It is impossible that the meaning of the constitutional provision 
can only be that a person shall not be compelled to be a witness against 
himself in a criminal prosecution against himself. It would doubtless 
cover such cases but it is not limited to them. The object was to insure 
that a person should not -be compelled, when acting as a witness in any 
investigation, to give testimony which might tend to show that he -him- 
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self had committed a crime. * * * It is an ancient principle of the 
law of evidence that a witness shall not be compelled, in any proceeding, 
to make disclosures or to give testimony which will tend to criminate 
him or subject him to fines, penalties or forfeitures.” (Italics ours.) 


The Clark Case was also a proceeding in habeas corpus. The peti- 
tioner had been adjudicated an insolvent, and he was cited to appear be- 
fore the superior court to be examined concerning his assignee’s charge 
that he had fraudulently concealed property which should have been 
turned over to such assignee for the benefit of his creditors. Clark 
declined to testify “upon the ground that his answers might be made the 
foundation of a criminal action against him.” He was committed for 
contempt, and in discharging him from custody this court, speaking 
through the late Chief Justice Beatty, said: 


“To bring a person within the immunity of [the constitutional] pro- 
vision, it is not necessary that the examination should be attempted in a 
criminal prosecution against the witness, or that such a prosecution should 
have been commenced and actually pending. It is sufficient if there is a 
law creating the offense under which the witness may be prosecuted. If 
there is such a law under which the witness may be indicted or otherwise 
prosecuted for a public offense arising out of the acts to which the ex- 
amination relates, he cannot be compelled to answer in any collateral 
proceeding unless the law absolutely secures him against any use in a 
criminal prosecution of the evidence he may give.” 


And the Court followed Counselman v. Hitchcock, supra. 


[1, 2] But those and other authorities of similar import refer only 
to the attempted compulsion of a witness in a trial either civil or criminal, 
a hearing or other lawful inquiry of a public nature. The compulsion se- 
cured against by the Constitution is a compulsion exercised by the state 
in its sovereign capacity in some manner known to the law. Constitution- 
al immunity’ has no application to a private exmination arising out of a 
contractual relationship. The examination to which appellants demanded 
respondent should submit was an extrajudicial proceeding, not author- 
ized by any constitutional or statutory provision, but purely by virtue of 
a contract between the parties. To bring a case within the constitutional 
immunity, it must appear that compulsion was sought under public pro- 
cess of some kind. This being so, respondent’s refusal to undergo ex- 
amination and produce his books and papers acquires no sanctity be- 
cause he urged his constitutional right not to be compelled to be a witness 
against himself. The demand was made upon him by virtue of the stipu- 
lation in the contract and by the stipulation alone must his refusal be 
judged. The stipulation constituted a promissory warranty under which 
appellants had the right to demand compliance by respondent “‘as often as 
required,” and the performance of such stipulation was a condition pre- 
cedent to any right of action. No question was raised as to the sufficiency 
of the demand, or, aside from the claim of-privilege, as to the reasonable- 
ness of the time and place designated in the demand. The obligation to - 
perform the warranty was as binding on respondent as his obligation to 
pay the premiums on the policies. The respondent did not fulfill his obli- 
gation, and stands here as having recovered a judgment upon an express 
contract one of the conditions of which he has failed to perform; in other 
words, when he commenced this suit he was without a cause of action. 


Respondent cites certain cases holding that the right to demand the 
performance of the condition precedent must be exercised in a reasonable 
manner. Thus in Thomas v. Burlington Insurance Co., 47 Mo. App. 169, 
and Gordon v. St. Paul Fire & M. Ins. Co., 197 Mich. 226, 163 N. W. 956, 
L. R. A. 1918E 102, it was held under a similar stipulation that the in- 
sured was justified in insisting that his counsel be piesent at his ex- 
amination and in refusing to be examined unless he were permitted to be 
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present. In, Phillips v. Protection Ins. Co., 14 Mo. 220, the court de- 
clared that the prevalence of a cholera epidemic at the place désignated 
excused the nonattendance of the insured. Under a stipulation to submit 
to examination as often as required and a special promise to reappear 
after the original examination, which the insured after notice failed to 
do, it was held in Porter v. Trades Insurance, 164 N. Y. 504, 58 N. E. 
641, 52 L. R. A. 424, that because he was sufficiently examined at the first 
hearing the insured was not in default. In all of these cases, however, the 
question was merely as to the reasonableness of the time, place, or mode 
of examination. No objection to the examination on any such ground . 
was made here. 


[3] Respondent’s offer of February 12, as we have seen, is twofold— 
an offer to comply with the demand after the charge of arson was dis- 
missed, or at any time if appellants would cause such charge to be dis- 
missed. The point is made that in view of this offer which was a part 
of the respondent’s refusal to submit to examination, the appellants, after 
the dismissal of the charge of arson should have made a new demand 
upon the respondent for his examination, and that, such demand not hav- 
ing been made. he was not in default. But the respondent was alfeady in 
default, as he had no right to refuse on the ground stated to sibmit to 
examination in the first instance. It may be that, if he himself had.made 
an offer, after the criminal charge against him had been dismissed, to 
then and there submit to an examination, and such offer had been re- 
fused, his default would have been removed. But he did not so offer, 
and, since he was in default. the appellants were under no obligation 
themselves to reopen the matter. 


It may be conceded that the petition in which respondent found him- 
self between February 12 and April 24 was one of difficulty, but it was a 
difficulty created by the contract he made. It has been said that— 


“Mere hardship or difficulty will not excuse a party from carrying out 
a contract; and, where one contracts to do any act which is possible, he 
is liable for a breach even though circumstances arise, without his fault, 
making it difficult, or even impossible, for him to perform. Walker v. 
Tucker, 70 Ill. 527; Ballance v. Vanuxem, 191 Ill. 319, 61 N. E. 85: Lake 
Shore & M. S. R. Co. v. Richards, 152 Ill. 59, 30 L. R. A. 33, 38 N. E. 
773. The breach of this contract by appellants relieved ‘the other parties 
from performance on their part. 7 Am. & Eng. Enc. Law (2d Ed.) p. 
150, and cases there cited.” Ptacek v. Pisa, 231 Ill. 522, 83 N. E. 221, 
14L. R. A. (N. S.) 537. 

And it was declared in Bastian v. British American, etc., Co., 143 
Cal. 287. 77 Pac. 63, 66 L. R. A. 255: 

“If the insured cannot bring himself within the terms and conditions 
of the policy, he cannot recover. The terms of the policy constitute ‘the 
measure of the insurer’s liability. If it appears that the contract has been 
violated, and thus terminated by the assured, he cannot recover. He 
seeks to recover by reason of a contract, and he must show that he has 
complied with such contract on his part.” 

See, also, Smoot’s Case, 15 Wall. 36. 21 L. Ed. 107. 


It follows that the conclusion of law that respondent’s: refusal to sub- 
mit to examination and produce his books and papers on the ground of 
his constitutional immynity was “justified, * * * proper, and right” 
is erroneous, and that upon the findings of fact as to his refusal judgment 
should have gone for the appellants. This renders it unnecessary to con- 
sider appellants’ other contentions, that the evidence is not sufficient to 
support either the finding that respondent was not implicated in causing 
the fire, or the finding that the gasoline was brought on the premises 
without his knowledge or consent, or to pass on their assignments of 
error to numerous rulings on evidence. 


Vol. LVII—26. 
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The judgment is reversed, and the cause remanded, with directions 
to the court below to enter judgment in favor of the defendants. 

We concur: Angellotti. C. J.; Shaw, J.; Wilbur, J.; Lennon, J.; 
Olney, J.; Sloane, J. 


LAUMAN er at. v. SPRINGFIELD FIRE & MARINE INS. CO. OF 
SPRINGFIELD, MASS. (L. A. 6446.) 


(Supreme Court of California. Jan. 11, 1921.) 
195 Pacific Reporter, 50. 


1, INSURANCE—AUTHORITY TO PROCURE INSURANCE NOT 
AUTHORITY TO CONSENT TO CANCELLATION LEAVING 
PROPERTY WHOLLY UNINSURED. 


The authority of a broker or agent to keep property insured is not 
authority to receive notice of and consent to a cancellation of the in- 
surance which would leave the property wholly without insurance, es- 
pecially where the policy entitled insured to protection for ten days after 
notice of cancellation. 


(For other cases, see Insurance, Dec. Dig. § 229[3].) 


2. INSURANCE—NOT CANCELED AS TO MORTGAGEE BY NO- 
TICE TO MORTGAGOR OR CONSENT BY HIM. 


Where an insurance policy was made payable to a mortgagee and pro- 
vided that the company might cancel the policy on ten days’ notice to the 
mortgagee, the relationship between the mortgagee and mortgagor was 
not that of principal and agent, and the mortgagee by leaving it to the 
mortgagor to obtain insurance did not make the mortgagor his agent, 
and notice to the mortgagor or consent by him to a cancellation of the 
policy did not bind the mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 229[3].) 


Department 2. 

Appeal from Superior Court, Los Angeles County; L. H. Valentine. 
Judge. 

Action by Roy Lauman, trading as the Imperial Dye Works, and 
others against the Springfield Fire & Marine Insurance Company of 
Springfield, Mass. From a judgment against it, defendant appeals. Af- 
firmed. 


W. W. Hindman, of Los Angeles, for appellant. 


Davis & Rush, Chandler P. Ward, and Paul H. McPherrin, all of 
Los Angeles, for respondents. 


Witsvur, J. This action is brought by the plaintiff to recover, upon 
an insurance policy issued by defendant to appellant, for a fire loss which 
occurred July 14, 1917. The policy was issued June 26, 1917, insuring 
the premises owned by plaintiff Roy Lauman and mortgaged to plaintiff 
H. R. Dodd. Attached to the policy is a mortgage clause providing 
that the loss or damage hereunder should be payable to H. R. Dodd, 
mortgage, containing five conditions. The third condition, which is ‘the 
only one material to this inquiry, is as follows: 
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“Condition 3. This company reserves the right to cancel this policy 
at any time as provided by its terms, but ini such case this policy shall 
continue in force for the benefit only of the mortgagee (or trustee) for 
ten days after notice to the mortgagee (or trustee) of such cancellation, 
and shall then cease; and this company shall have the right, on like no- 
tice, to cancel this agreement.” 


On July 3d the agent of the defendant company notified Roy Lau- 
man by telephone that the policy was canceled. The policy apparently 
provided that it might be canceled by five days’ notice in writing. No 
notice whatever was given to the mortgagee. In the telephonic conversa- 
tion with reference to the cancellation of the policy Lauman stated that 
he would get the policy and return it by mail; that it was in the posses- 
sion of his brother. Two days later defendant’s agent again demanded 
the policy of Mr. Lauman, who said he would get the policy and mail it. 
Lauman having neglected to return the policy, defendant’s agent called 
upon him on July 10th and demanded the policy, to which Lauman re- ° 
plied, “Why worry. * * * The policy is canceled and your company 
has no liability.” The trial court found that on July 10, 1917, the plain- 
tiff Lauman and the defendant agreed to cancel the policy of insurance, 
that H. R. Dodd did not agree to cancel the policy of insurance, and that 
the oral notice theretofore given by defendant to Lauman of the cancel- 
lation of the policy was not communicated to H. R. Dodd. In pursuance 
of these findings the court entered a judgment in favor of H. R. Dodd 
against the defendant for the full amount of the loss as the mortgage 
upon the property was $1,800, and: denied recovery to Lauman. 


The appellant contends that Roy Lauman was the agent for H. R. 
Dodd, authorized to receive notice of cancellation and to agree to such 
cancellation. As to such agency, R. G. Stitch, special agent of the de- 
fendant company, testified that on July~23,- 4917, he interviewed plain- 
tiff Dodd; that at the time of the interview Dodd did not have the in- 
surance policies; that Dodd stated that he was an insurance broker, and 
that he had formerly placed insurance upon the property for Mr. Lau- 
man, but that the business conducted by Lauman was dyeing and cleaning 
clothes, and that such establishments were not popular with the majority 
of companies, particularly those he dealt with; that it took a great deal 
of his time rep!acing policies that had been ordered canceled by the com- 
. panies, and had so much detail attached to it that he finally gave the mat- 
ter up; that he had not kept any further record of the insurance for 
another reason, namely, that the value of the lots would just about pro- 
tect him in the event of a loss at any time, but that he preferred the in- 
surance kept on the property on account of the fact that it would be bet- 
ter to have improved property and insurance to protect it than to have 
just the bare lots; “that he had instructed Mr. Lauman to take care of 
the insurance the placing of the insurance himself, after he had ceased 
to act as his broker, as I would take it, or agent, to take out insurance 
on the property and keep it insured, and never paid any attention to it 
further than that; that he didn’t have the Springfield policy nor any poli- 
cies in force at that time, or any record of them” Mr. Heinsch testified 
concerning the same interview: That Mr. Dodd stated that he had no 
record of the insurance for several months; “that he had not had any 
interest in the insurance; that is, he did not have any knowledge of in- 
surance for several months: * * * that he told Lauman to attend to 
the insurance himself and keep it insured, and he would depend upon him 
to keep it fully insured; that he did not care to be bothered with it any 
more.” 

[1, 2] It is held in Ferrar v. Western Insurance Co., 30 Cal. App. 
489, 159 Pac. 609, 611 (see, also, Edwards v. Home Insurance Co., 100 
Mo. App. 695, 73 S. W. 881), that where a broker or agent is employed 
to keep the property insured, he had the authority to cancel as well as to 
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procure insurance. But the authority to keep the property insured would 
not be authority to consent to a cancellation of insurance which would 
leave the property wholly without insurance. In this case the effect of 
the agreement to cancel the insurance was to leave the mortgagee without 
any piotection, although the contract already in force entitled him to pro- 
tection for ten days. However, the relationship between Lauman and 
Dodd was not that of principal and agent. They were mortgagor and 
mortgagee, and their relation to the property was fixed by the mortgage 
and by the policy of insurance wherein it was specifically agreed that the 
notice of cancellation should not be effective against the mortgagee until 
after ten days’ notice in writing to him. The fact that the mortgagee 
left the matter of securing insurance to the mortgagor did not necessarily 
constitute the mortgagor his agent. It is usual to provide in mortgages 
that the mortgagor shall secure insurance which will protect the mor- 
tgagee. There is no question of ostensible agency involved in the case. 
The notice given to the mortgagor was not communicated to the mort- 
gagee and was in no sense notice to the mortgagee. The conclusion of 
the trial court that the plaintiff Dodd was not notified of the cancellation 
of the policy as required by its terms is justified by the evidence. The 
policy of insurance was therefore in force at the time of the fire, and the 
judgment of the superior court to that effect was correct. 


Judgment affirmed. 
We concur: Sloane, J.; Lennon, J. 


TRUSTEES OF SCHOOLS v. ST. PAUL FIRE & MARINE INS. CO. 
(No. 13591.) 


(Supreme Court of Illinois. Dec. 21, 1920. Rehearing Denied Feb. 4, 
1921.) 


129 Northeastern Reporter, 567. 


1. INSURANCE — NOT TERMINATED AS TO MORTGAGEE BY 
FORECLOSURE SALE WHEN POLICY PROVIDES THAT 
FORECLOSURE SHOULD NOT INVALIDATE. 

Where an insurance contract provided for payment of loss or dam- 
age to a mortgagee as its interest might appear, and that the insurance 
should not be invalidated by any foreclosure or other proceedings or 
notice of sale, and after foreclosure sale and execution of a certificate 
of purchase to the mortgagee but within the statutory period of redemp- 
tion the property was destroyed by fire, the insurance was still in force 
as respects the mortgagee as such purchaser. 


(For other cases, see Insurance, Dec. Dig. § 328[6].) 


3. INSURANCE—MORTGAGEE HAS INSURABLE INTEREST TO 
EXTENT OF DEBT. 


‘i A mortgagee has an insurable interest to the extent of the mortgage 
ebt. 


(For other cases. see Insurance, Dec. Dig. § .115[5].) 
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4. INSURANCE—MORTGAGOR HAS INSURABLE INTEREST TO 
EXTENT OF VALUE WHICH CONTINUES DURING PERIOD 
OF REDEMPTION. 


A mortgagor of property has an insurable interest to the extent of the 
full value of the property, and such interest continues after the sale and 
during the redemption period. 

(For other cases see Insurance, Dec. Dig. § 115[5].) 


5. INSURANCE—FORECLOSURE SALE HELD NOT INCREASE 
OF HAZARD OF WHICH NOTICE SHOULD HAVE BEEN GI- 
VEN. 


Under: an insurance contract providing for payment of the loss to 
the mortgagee as its interest might appear and that the insurance, as to 
such interest, should not be invalidated by foreclosure proceedings, a 
foreclosure sale was not an increase of the hazard of which the insurer 
should have been notified within a provision requiring notice of any in- 
crease of hazard. 


(For other cases, see Insurance, Dec. Dig. § 328[6].) 


Appeal from Appellate Court, Third District, on writ of Error to 
Circuit Court, Champaign County; Franklin H. Boggs, Judge. 

Action by Trustees of Schools of Township 17 North, Range 9 East 
of the Third Principal Meridian, in Champaign County, against St. Paul 
Fire & Marine Insurance Company. From a judgment for defendant on 
demurrer, plaintiff appeals. Reversed and remanded. 


Little & Finfrock, of Urbana, for appellant. 
Le Forgee, Black & Samuels, of Decatur, and Green & Palmer, of 
Urbana, for appellee. 


CarTwRIGHT, C. J. The appellant, the trustees of schools of township 
17 north, range 9 east of the Third principal meridian, in Champaign 
county, filed its declaration in assumpsit in the circuit court of that county: 
against the appellee, the St. Paul Fire & Marine Insurance Company, 
alleging: 

That on October 11, 1915, the defendant made its policy of insur- 
ance insuring J. F. Lannon against loss or damage by fire to the amount 
of $1,250 on a two-story dwelling house owned by him in the village of 
Philo, in said county, for the term of three years. That the plaintiff 
was the holder and owner of a mortgage of the premises upon which 
the house was situated, executed by J. F. Lannon and Lou Lannon, his 
wife, to secure a note for $1,250. That the policy contained this clause: 

“Loss or damage, if any, under this policy, shall be payable to school 
trustees town 17, range 9, Champaign Co., Ill., as mortgagee (or trustee), 
as interest may appear, and this insurance. as to the interest of the mort- 
gagee (or trustee) only therein, shall not invalidated by any act of neg- 
lect of the mortgagor or owner of the within described property, nor 
by any foreclosure or other proceedings or notice of sale relating to the 
property,” etc. 

That at the January term. 1918, of the circuit court of Champaign: 
county, a decree of foreclosure was entered, providing that on the failure 
of Lannon and his wife to pay the amount of the decree the real estate 
should be sold, subject to the statutory right of redemption. That the 
property was sold under the decree to the plaintiff and a certificate of 
purchase was executed to it. That on May 6, 1918, the dwelling house 
was wholly destroyed by fire, and that the plaintiff had kept and per-- 
formed all things in the policy of insurance contained on its part’ to be 
kept and performed. 
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The defendant: filed a plea of the general issue and a special plea. 
The special plea was demurred to, and the defendant withdrew the plea 
of the general issue and moved the court to carry the demurrer back to 
the declaration. The demurrer was sustained, and plaintiff elected to 
stand by its declaration, and judgment was entered against it in bar of 
the action and for costs. The Appellate Court for the Third District, 
on a writ of error from that court, affirmed the judgment, and a certifi- 
cate of importance was given and an appeal to this court was perfected. 

{1-4] The declaration alleged that the property was insured by the 
defendant and the loss, if any, was payable to the complainant, as mort- 
gagee_ as its interest might appear, and such interest should not be in- 
validated by any foreclosure, and that the property was destroyed by fire 
during the term of the insurance. The demurrer raised the question 
whether, under the terms of the policy, the insurance of plaintiff’s in- 
terest terminated at the sale in the process of foreclosure of the mort- 
gage. The view of the Appelate Court was that by purchasing the pre- 
mises at the foreclosure sale for the full amount of the debt and costs 
the mortgage was extinguished and the plaintiff was merely the holder 
of the certificate of purchase, which might or might not ripen into own- 
ership, according to whether there was a redemption from the sale or 
not, and such interest was not insured. That would have been true if 
the only provision of the policy had been that the loss, if any, should 
be paid to plaintiff as mortgagee (Rawson v. Bethesda Baptist Church, 
221 Ill. 216, 77 N. E. 560, 6 L. R. A. [N. S.] 448) ; but there was a fur- 
ther agreement that the insurance as to the interest of the plaintiff should 
not be invalidated by any foreclosure or other proceeding or notice of 
sale relating to the property insured. A foreclosure by legal proceeding 
is the process of cutting off the mortgagor’s right of redemption, and 
in case of a sale and failure to redeem all existing rights in the mort- 
gagor to redeem the property are lost and the purchaser at the mortgage 
sale is entitled to a deed conveying the absolute title. The process alleged 
in the declaration was by a decree and a sale, subject to the right of the 
mortgagor to redeem during a specified period and of decree and judg- 
ment creditors thereafter for a further period, and at the expiration of 
the time allowed for redemption the purchaser was to be entitled to a 
conveyance and all rights to redeem would then be extinguished. The 
plaintiff had an insurable interest to the extent of the mortgage debt and 
the insurance was a further security for the debt. The mortgagor had 
an insurable interest to the extent of the full value of the property, and 
his interest continued after the sale and during the redemption period. 
Norwich Fire Ins. Co. v. Boomer. 52 Ill. 442, 4 Am. Rep. 618. 


In the case of Rawson v. Bethesda Baptist Church, supra, the holder 
of the indebtedness was insured only as mortgagee or trustee, without 
any provision that the insurance of the interest of the mortgagee should 
continue in case of foreclosure, and the question was whether the mort- 
gagor or mortgagee was entitled to the insurance money which the trustee 
had received. The mortgaged property had been sold to the complain- 
ant in the foreclosure suit, leaving a deficiency of $416.05, and it was held 
that the complainant, by purchasing the property, stood in the same 
position and with the same right as any other purchaser would have 
had if he had purchased at the sale; that a new relation had been created 
not depending in any way upon privity of contract between the church 
and the complainant as purchaser; and that under the insurance contract 
the church was entitled to the insurance money, and when the trustee 
collected it he was bound to account to the church for it, less the de- 
ficiency. The court did not hold that the purchaser did not still have 
an insurable interest in the property, but decided that such insurable in- 
terest was not covered by the policy. In this'case the plaintiff in the 
process of foreclosure had taken the property in satisfaction of the mort- 
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gage and still had an insurable interest, with an agreement that the fore- 
closure should not invalidate the insurance payable to it. There was not- 
a complete foreclosure, since Lannon still had a right of redemption, 
and it was the insurable interest of the plaintiff in the dwelling house, 
regardless of any foreclosure that was insured, and the plaintiff had 
that interest equally after the decree and sale as before. It is true that 
the debt as a debt was extinguished and Lannon was no longer liable 
for it, but that was not all of the agreement. Either the mortgage clause 
meant that the insurance should continue during the process of foreclo- 
sure or it was ineffective for any purpose. It is admitted that by the 
agreement the insurance was not to be invalidated by a foreclosure, 
which could only apply in case the plaintiff became the purchaser, for 
the reason that if any one else had purchased the plaintiff would not 
have had any further insurable interest. 


[5] It is urged that the judgment must be sustained for the addition- 
al reason that the plaintiff had not done all the things stipulated by the 
policy to be done, because the declaration did not aver that the plain- 
tiff had: notified the defendant of increase of hazard. The declaration 
alleged that no increase of hazard had come to the knowledge of plain- 
tiff, but it is said that the fact of the sale alleged showed that there was 
an increased hazard. That is not true. German Ins. Co. v. Gibe, 162 
Ill. 251, 44 N. E. 490; Northern Assurance Co. of London v. Chicago 
Mutual Building & Loan Ass’n, 198 Ill. 474, 64 N. E. 979. The declara- 
tion alleged that the plaintiff had performed every act and duty imposed 
upon it by the policy. The court erred in sustaining the demurrer. 


The judgments of the Appellate Court and circuit court are re- 
versed, and the cause is remanded to the circuit court. 


Reversed and remanded. 


HENNING v. AMERICAN INS. CO. (No. 22827.) 
(Supreme Court of Kansas. Jan. 8, 1921.) 
194 Pacific Reporter, 647. 


(Syllabus by the Court.) 


1. INSURANCE — FACTS HELD NOT TO SUPPORT FINDING 
THAT LOCAL AGENT WAS GENERAL AGENT, WITH AU- 
THORITY TO WAIVE PROVISION AGAINST INCUM- 
BRANCES. 

A finding that a local agent of an insurance company was a general 
agent having authority to waive a provision against incumbrances is not 
sustained by evidence that the policy was by its terms required to he 
countersigned by him before becoming effective, and was so counter- 
signed: that he collected and remitted premiums, received and trans- 
mitted to the company information as to the loss, and helped to take 
proof thereof; and that he stated to the insured at the time the applica- 
tion for insurance was made that he was the general agent. 

(For other cases. see Insurance, Dec. Dig. § 375[2].) 


‘ 
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(Additional Syllabus by Editorial Staff.) 


2. INSURANCE—ACT OF “COUNTERSIGNING” POLICY IS ONE 
OF AUTHENTICATION. 


The agent’s act of “countersigning” an insurance policy is one of 
- authentication (citing Words and Phrases, First and Second Series, 
“Countersign’”’). 


(For other cases, see Insurance, Dec. Dig. § 133[3].) 


Appeal from District Court, Bourbon County. 

Action by Samuel Henning against ‘the American Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded with directions. 


J. L. Connolly and Harry Warren, both of Fort Scott. for apellant. 
Sheppard & Sheppard, of Fort Scott, for appellee. 


Mason, J. Samuel Henning recovered a judgment against the Ame- 
rican areal Company upon a fire insurance policy, and the defendant 
appeals. 

The policy covered both chattels and realty, and contained pro- 
visions that if any of the property should be mortaged or incumbered 
without the consent of the western manager of the company being in- 
dorsed thereon the entire policy should be null and void, and that 
no agent of the company except the western manager, in writing, should 
have power to waive or alter any of the terms of the contract. The 
plaintiff concedes that a mortage for $500 was placed on the real property 
after the policy had been issued, but contends that a waiver of the con- 
sequent forfeiture resulted from the fact that one of the firm comprising 
the defendant’s agency at Ft. Scott, through which the insurance had 
been obtained, knew of the making of the mortage, and not only made 
no objection, but affirmatively countenanced the fact. The case turns 
upon whether a finding was warranted that such agent was authorized 
to waive the condition regarding incumbrance; and this in turn depends 
upon whether there was any evidence that he was a general agent. 

A written certificate, issued by the company in 1907, appointing the 
partners referred to as its agents, gave them authority only ‘ ‘to receive 
and transmit to the company applications for insurance * * * to- 
gether with the motes or cash given for premiums, and for no other 
purpose whatever, subject to the rules and regulations of said company, 
and such instructions as may be given from time to time by its officers.” 
A member of the firm testified that it did not have blank forms of poli- 
cies in its office; that it had no authority to issue policies and did not do- 
so; that applications were made through it to the company, which issued 
the policies, sending them to the agents to be countersigned and delivered. 
On cross-examination he said he was unable to answer the question 
whether the firm had any other written authority than that already re- 
ferred to. The policy sued upon was by its terms required to be count- 
ersigned by the agents at Ft. Scott before becoming effective, and was 
so countresigned. It was shown that these agents took the application, 
received the premiums, received notice of loss over the telephone, sent 
the notice to the company, and assisted in taking proofs of loss. The 
plaintiff testified that when he made the application for the insurance 
the member of the firm with whom he was dealing told him he was 
the general agent of the company. 

[1-2] We think the evidence was insufficient to sustain a finding that 
the members of the Ft. Scott firm were general agents. It shows affirma- 
tively that in practice they did not issue policies, but merely took and 
forwarded applications, countersigning and delivering the policies when 


1 
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received from the company. The fact of countersigning is one of auth- 
entication. 2 Words and Phrases, 1651: 1 Words and Phrases, Second 
Series, 1090. The receiving and transmitting information regarding the 
loss and assisting in taking proof thereof had no tendency to indicate 
the general agency. Pettijohn v. Insurance Co., 100 Kan. 482, 164 Pac. 
1096. The statement of one of the partners that he was the general agent 
is not evidence of the fact as against the company, and would be of 
doubtful probative force in any event. unless the connection in which it 
was made were shown. 

The judgment is reversed, and the cause remanded, with directions 
to deduct therefrom the amount allowed on account of the damage to 
the real estate. 


All the Justices concurring. 


EIFERT v. HARTFORD FIRE INS. CO. (No. 22042.) 
(Supreme Court of Minnesota. Jan. 7, 1921.) 
(180 Northwestern Reporter 996.) 


(Syllabus by the Court.) 


2. INSURANCE—EVIDENCE HELD TO ESTABLISH CONTRACT 
TO RENEW INSURANCE. 

There is evidence that plaintiff, holding certain policies of insurance 
about to expire, told the insurance agent to “renew them all all just 
the way they were before,” and promised that her husband would call 
and pay the premiums and that the agent assented. Held, sufficient to 
establish a contract to insure. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


3. INSURANCE—PAYMENT OF PREMUM HELD NOT A PRE- 
REQUISITE TO CONTRACT TO RENEW INSURANCE. 
The payment of the premium is not a prerequisite to the maintenance 

of an action for damages for breach of such a contract, unless payment 

is made a condition precedent. 


(For other cases, see Insurance, Dec. Dig. § 145[3].) 


4. INSURANCE—AGENT TO INSURE MAY MAKE CONTRACT 
TO INSURE. : 


An agent to insure is authorized to make a contract to insure. 
(For other cases, see Insurance, Dec. Dig. §§ 128[1], 145[2].) 


Appeal from District Court, Otter Tail County; W. L. Parson, 
Judge. 


Action by Rose Ejifert against the Hartford Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


N. F. Field, of Fergus Falls, for appellant. 
Jesse A. Schunk, of New York Mills, for respondent. 
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(Additional Syllabus by Editorial Staff.) 


2. INSURANCE—ACT OF “COUNTERSIGNING” POLICY IS ONE 
OF AUTHENTICATION. 


The agent’s act of “countersigning” an insurance policy is one of 
‘ authentication (citing Words and Phrases, First and Second Series, 
“Countersign” ). 


(For other cases, see Insurance, Dec. Dig. § 133[3].) 


Appeal from District Court, Bourbon County. 

Action by Samuel Henning against ‘the American Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded with directions. 


J. L. Connolly and Harry Warren, both of Fort Scott. for apellant. 
Sheppard & Sheppard, of Fort Scott, for appellee. 


Mason, J. Samuel Henning recovered a judgment against the Ame- 
rican pana Company upon a fire insurance policy, and the defendant 
appeals. 

The policy covered both chattels and realty, and contained pro- 
visions that if any of the property should be mortaged or incumbered 
without the consent of the western manager of the company being in- 
dorsed thereon the entire policy should be null and void, and that 
no agent of the company except the western manager, in writing, should 
have power to waive or alter any of the terms of the contract. The 
plaintiff concedes that a mortage for $500 was placed on the real property 
after the policy had been issued, but contends that a waiver of the con- 
sequent forfeiture resulted from the fact that one of the firm comprising 
the defendant’s agency at Ft. Scott, through which the insurance had 
been obtained, knew of the making of the mortage, and not only made 
no objection, but affirmatively countenanced the fact. The case turns 
upon whether a finding was warranted that such agent was authorized 
to waive the condition regarding incumbrance; and this in turn depends 
upon whether there was any evidence that he was a general agent. 

A written certificate, issued by the company in 1907, appointing the 
partners referred to as its agents, gave them authority only “to receive 
and transmit to the company applications for insurance * * * to- 
gether with the motes or cash given for premiums, and for no other 
purpose whatever, subject to the rules and regulations of said company, 
and such instructions as may be given from time to time by its officers.” 
A member of the firm testified that it did not have blank forms of poli- 
cies in its office; that it had no authority to issue policies and did not do- 
so; that applications were made through it to the company, which issued 
the policies, sending them to the agents to be countersigned and delivered. 
On cross-examination he said he was unable to answer the question 
whether the firm had any other written authority than that already re- 
ferred to. The policy sued upon was by its terms required to be count- 
ersigned by the agents at Ft. Scott before becoming effective, and was 
so countresigned. It was shown that these agents took the application, 
received the premiums, received notice of loss over the telephone, sent 
the notice to the company, and assisted in taking proofs of loss. The 
plaintiff testified that when he made the application for the insurance 
the member of the firm with whom he was dealing told him he was 
the general agent of the company. 

[1-2] We think the evidence was insufficient to sustain a finding that 
the members of the Ft. Scott firm were general agents. It shows affirma- 
tively that in practice they did not issue policies, but merely took and 
forwarded applications, countersigning and delivering the policies when 
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received from the company. The fact of countersigning is one of auth- 
entication. 2 Words and Phrases, 1651: 1 Words and Phrases, Second 
Series, 1090. The receiving and transmitting information regarding the 
loss and assisting in taking proof thereof had no tendency to indicate 
the general agency. Pettijohn v. Insurance Co., 100 Kan. 482, 164 Pac. 
1096. The statement of one of the partners that he was the general agent 
is not evidence of the fact as against the company, and would be of 
doubtful probative force in any event. unless the connection in which it 
was made were shown. 

The judgment is reversed, and the cause remanded, with directions 
to deduct therefrom the amount allowed on account of the damage to 
the real estate. 


All the Justices concurring. 


EIFERT v. HARTFORD FIRE INS. CO. (No. 22042.) 
(Supreme Court of Minnesota. Jan. 7, 1921.) 
(180 Northwestern Reporter 996.) 


(Syllabus by the Court.) 


2. INSURANCE—EVIDENCE HELD TO ESTABLISH CONTRACT 
TO RENEW INSURANCE. 

There is evidence that plaintiff, holding certain policies of insurance 
about to expire, told the insurance agent to “renew them all all just 
the way they were before,” and promised that her husband would call 
and pay the premiums and that the agent assented. Held, sufficient to 
establish a contract to insure. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


3. INSURANCE—PAYMENT OF PREMUM HELD NOT A PRE- 
REQUISITE TO CONTRACT TO RENEW INSURANCE. 
The payment of the premium is not a prerequisite to the maintenance 

of an action for damages for breach of such a contract, unless payment 

is made a condition precedent. 


(For other cases, see Insurance, Dec. Dig. § 145[3].) 


4. INSURANCE—AGENT TO INSURE MAY MAKE CONTRACT 
TO INSURE. : 


An agent to insure is authorized to make a contract to insure. 
(For other cases, see Insurance, Dec. Dig. §§ 128[1], 145[2].) 


Appeal from District Court, Otter Tail County: W. L. Parson, 
Judge. 


Action by Rose Eifert against the Hartford Fire Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


N. F. Field, of Fergus Falls, for appellant. 
Jesse A. Schunk, of New York Mills, for respondent. 
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LOGAN v. FARMERS’ MUTUAL FIRE INS. CO. OF BENTON 
COUNTY. (No. 13580.) 


(Kansas City Court of Appeals. Missouri. Nov. 29, 1920.) 
226 Southwestern Reporter, 615 


1. INSURANCE—MUTUAL FIRE INSURERS’ DEFENCE OF 
FAILURE TO PAY ASSESMENTS HELD TO HAVE FAILED. 
Where plaintiff, the holder of a policy in a mutual fire insurance 

company, paid the initial amount required, and, after loss, when sued, 
the company failed to show any assessment in accordance with con- 
stitution and by-laws or that more than the first two notices were sent 
the holder of any alleged assessment, and failed to show any suspension 
of her by the executive board, its defence that the policy was not in 
force at the time of loss by reason of failure to pay assessments whoily 
failed, and holder was entitled to peremptory instruction. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


2. INSURANCE—DEFENCE NOT PLEADED BY FIRE INSURER 
CANNOT BE URGED. 
In an action against a fire insurer, its defense that plaintiff insured 
had abandoned her policy. not pleaded, cannot be urged. 
(For other cases, see Insurance, Dec. Dig. § 645[3].) 


Appeal from Circuit Court, Benton County; C. A. Calvird, Judge. 

“Not to be officially published.” 

Suit by Mollie Logan against -the Farmers’ Mutual Fire Insurance 
Company of Benton County. From a judgment for plaintiff, defendant 
appeals. Affirmed. 


T. W. Alton and W. S. Jackson, both of Warsaw, for appellant. 
Henry P. Lay and T. C. Owen, both of Warsaw, for respondent. 


MAHAN v. HOME INS. CO. (No. 13774.) 
(Kansas City Court of Appeals. Missouri. Nov. 8, 1920.) 
226 Southwestern Reporter, 593. 


1. INSURANCE — VENDOR AND PURCHASER — CONTRACT 
PASSES EQUITABLE TITLE, THROWING RISK OF LOSS ON 
VENDEE, AND DESTROYING INSURABLE INTEREST OF 
VENDOR. 

A contract for the conveyance of real estate. though it passes only 
the equitable title to the property, places the property at the risk of the 
purchaser, so that the vendor has no insurable interest therein after the 
execution of a contract transferring her entire interest in the premises. 

(For other cases, see Insurance, Dec. Dig. § 115[6]; also Vendor and 
Purchaser, Dec. Dig. §§ 54, 203.) 
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2. INSURANCE—VENDOR’S LIEN IS INSURABLE INTEREST, 


If the vendor still has an interest in the property after contracting to 
sell it, as by vendor’s lien for all or part of the purchase money, he has 
an insurable interest therein. 


(For other cases, see Insurance, Dec. Dig. § 115[6].) 


3. INSURANCE — CONSENT OF AGENT TO SELL DOES NOT 
WAIVE DEFENSE OF LOSS OF INSURABLE INTEREST. 


The knowledge and consent by a fire insurance company’ s agent to a 
contract for the sale of the property by insured does not waive the right 
of the company to defend against recovery on the ground that by the con- 
tract insured had parted with her insurable interest in the property and 
sustained no loss by the fire. 


(For other cases, see Insurance. Dec. Dig. § 388[3].) 


Appeal from Circuit Court, Johnson County ; Ewing Cockrell, Judge. 
Action by Clara Mahan against the Home Insurance Company. 
Judgment for the plaintiff, and defendant appeals. Reversed. 


Fyke Snider & Hume, of Kansas City, for appellant. 
Nick M. Bradley, of Warrensburg, for respondent. 


Ettison, P. J. Plaintiff’s action is based on a policy of fire insur- 
ance. The judgment was for her in the trial court. 

The policy covered a dwelling house in the sum of $500 and house- 
hold furniture in the dwelling in the same sum. It was issued to J. H. 
Mahan, and transferred by him, with the insurance company’s consent, 
to his wife, the present plaintiff. At the time of the assignment to plain- 
tiff she was the owner of the property insured; but on the 2d of October, 
1918, she sold the land and dwelling to Ernest L. Jones by a written con- 
tract. Defendant’s agent was advised of this sale and consented to it. 
We judge from the record that a deed was to be executed at a future 
time. But the record does not show when or on what conditions; nor 
does it show whether possession was given to Jones. It appears that the 
property was totally destroyed by fire in December following her sale to 
Jones. 
[1] Defendant claims that. as plaintiff sold the property, all right to 
insurance passed from her, and a policy with loss payable to her became 
necessarily inoperative, for the reason that. if she did not own it. she 
could not suffer a loss, and therefore it was of no consequence that de- 
fendant’s agent knew of the sale and made no objection. It is the rule 
in this state that, after a “contract for the conveyance of real estate has 
been entered into by the execution of a bond for title and notes for the 
purchase money. the property is at the risk of the purchaser. If it burns 
up, it is his loss; if it increases in value. it is his gain.” Snyder v. Mur- 
dock, 51 Mo. 175. This is the view later announced by the Supreme 
Court, as shown in Ranck v. Wickwire. 255 Mo. 42, 61, 164 S. W. 460. 

[2] How does this rule of law affect the present question? We agree 
that, if the property became that of Jones from the date of the sale by 
the written contract. its destruction was the loss of Jones and not this 
plaintiff. If one sells his property so that the title passes to his vendee, 
though it be a title in equity without deed, its destruction total or partial, 
is the loss of the vendee. But if the vendor has yet an interest in the 
property after sale. as, for instance. by vendor’s lien for all or a part of 
the purchase money_ he, of course, has an insurable interest in the nature 
of a similar right in a mortgage. In the present case it is not stated or 
shown that plaintiff retained any interest in the property existing at the 
time it was burned. The contract of sale is not set out. Each party has 
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been too sparing of facts in the abstract and brief. But, taking the case 
as we find it set forth. it would seem to be certain that plaintiff should 
not receive pay for the property from Jones and at the same time collect 
the insurance money for its loss. Manning v. Insurance Co.. 123 Mo. 
App. 456. 99 S. W. 1095; Skinner v. Houghton, 92 Md. 68. 86. 87, 48 Atl. 
85, 84 Am. St. Rep. 485; Lombard v Chicago Congregation, 64 Ill. 477; 
connahoe v. Insurance Co.. 90 Ky. 439. 442, 14 S. W. 417.9 L. R. A. 


[3] The fact that defendant’s agent had knowledge of the sale by 
plaintiff and made no objection ought not to be considered a waiver be- 
cause there was nothing to waive. If plaintiff parted with all right or in- 
terest in the property, any insurance thereon in her favor would cease. 
It would be no less than to allow her to insure the property of Jones, 
which she could not do. 

The judgment is reversed. 
All concur. 


DWORKIN er at. v. CALEDONIAN INS. CO. (No. 21201.) 
(Supreme Court of Missouri. in Banc. Dec. 13, 1920.) 
226 Southwestern Reporter, 846. 


4. INSURANCE—PROVISION FOR APPRAISAL NOT AN AGREE- 
MENT FOR ARBITRATION. 


A provision in a fire policy that, in event of disagreement as to the 
amount of a loss, the same shall be ascertained by disinterested ap- 
praisers, the insured selecting one and the company selecting another. and 
the two choosing an umpire, did not call for an arbitration; there being 
none of the details provided for by Rev. St. 1909, §§ 868-895, for sub- 
mission. etc. 


(For other cases, see Insurance, Dec. Dig. § 567.) 


6. INSURANCE—STATUTE, THAT PROVISION FOR “ADJUST- 
MENT” BY ARBITRATION SHALL NOT PRECLUDE SUIT, 
DOES NOT APPLY TO AGREEMENT FOR APPRAISAL. 


In view of Rev. St. 1909, § 8057, dec'aring words and phrases shall be 
understood according to their technical meaning or import, and the fact 
that agreements for arbitration are distinct from those for appraisement, 
Rev. St. 1909, § 868, declaring that any contract containing any clause 
or provision providing for adjustment by arbitration shall not preclude 
any party from instituting suit does not apply to an agreement in a fire 
policy for appraisal of the amount of a loss in case of dispute, for the 
statute applies to contracts generally and is not limited to insurance con- 
tracts, and the word “adjustment,” which is a nontechnical term, mean- 
ing to arrange, settle, and equalize, cannot be deemed to extend the stat- 
ute to agreements for appraisal. 

(For other cases, see Insurance, Dec. Dig. § 612[3].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Adjustment.) 


Graves and Woodson, JJ., dissenting. 
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Appeal from Circuit Court, Jackson County; Harris Robinson, Judge. 
Action by Harry ‘Dworkin and another against the Caledonian In- 


surance Company. From a judgment for plaintiffs defendant appeals. 
Reversed and remanded. 


C. C. Crow, of Kansas City, for appellant. 
George Halpern and Bruce Barnett, both of Kansas City, for re- 
spondents. 


Xenophon P. Wilfley, of St. Louis, and William S. Hogsett and 
Murat Boyle, both of Kansas City, amici curiz. 


ALLEGRO v. RURAL VALLEY MUT. FIRE INS. CO. (No. 128.) 
(Supreme Court of Pennsylvania. Dec. 31, 1920.) 
112 Atlantic Reporter, 140. 


5. INSURANCE — FALSE SWEARING IN MAKING PROOFS 
MUST HAVE BEEN WILLFUL. 


In an action on a fire policy, it was not error to instruct the jury 
that false swearing by the insured, in making proofs of loss, in order’to 
defeat his claim, must be shown by the insurance company to have been 
done willfully and knowingly and with intent to cheat and defraud the 
company. 

(For other cases, see Insurance Dec. Dig. § 553[1].) 


Appeal from Court of Common Pleas, Jefferson County; Charles 
Carbet, President Judge. 

Action by Charles Allegro against the-Rural Valley Mutual Fire In- 
surance Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Argued before Brown, C. J., and Stewart, Moschzisker, Frazer, Wall- 
ing, Simpson, and Kephart, JJ. 


W. B. Adams and J. C. Long, both of Punxsutawney, and W. L. 
McCracken, of Brookville for appellant. 


Charles J. Margiotti and Mitchell & Morris, all of Punxsutawney, 
and Miller & Hartswick, of Clearfield, for appellee. 


WALLING, J. This is an action of assumpsit on fire insurance policics. 
Plaintiff was the owner of a frame building at Knoxdale, Jefferson 
county, wherein he conducted a small general store. On February 6, 
1919, the building and contents were destroyed by -fire. He then held two 
policies, previously issued to him by defendant, amounting to $1,200 on 
the building and $3,000 on the contents Notice of the fire was given de- 
fendant, and proofs of loss submitted. but payment was not made by rea- 
son of plaintiff’s alleged fraud. He held at the same time a policy of 
$1,100 in the Hartford Fire Insurance Company, on his merchandise, and 
one of $1,500 on the merchandise and $1,000 on the building in the 
Springfield Fire & Marine Insurance Company, making a total insurance 
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greatly in excess of the value of the property. None of the companies 
paid, and the three suits brought against-them were tried before the same 
jury. Each policy permitted other insurance, but contained the standard 
clause that: 

“This entire policy shall be void if the insured has concealed or mis- 
represented any material fact or circumstance concerning this insurance 
or the subject thereof; or in case of any fraud or false swearing by the 
insured touching any matter relating to this insurance or the subject there- 
of, whether before or after a loss.” 

Defendant’s adjuster testified that he asked plaintiff if he had any 
insurance, except that carried by defendant, and received a negative an- 
swer. The adjuster also testified that he prepared proofs of loss con- 
taining an averment that there was no other insuranc., which were signed 
and sworn to by plaintiff, but could not be found at the trial. The ad- 
juster for the other companies testified that he was informed by plain- 
tiff that he had no insurance aside from that in the Hartford and Spring- 
field companies. There were other circumstances tending to show fraud, 
and the evidence for defendant is to the effect that plaintiff overinsured 
his property and fraudulently sought to have the loss so adjusted as to 
recover double insurance. Practically all of defendant’s evidence was 
contradicted by that of plaintiff and his son. The cases were submitted 
to the jury, who found against each company for its pro rata share of 
the loss. Judgments having been entered thereon, defendant brought this 


appeal. 

{1, 2] An examination of the record discloses no cause for reversal. 
Plaintiff’s evidence was to the effect that all his books, bills, etc., were 
destroyed by the fire. Therefore it was competent for him to establish 
the value of his merchandise as a whole by the estimates of those fami- 
liar therewith and with the value of such property. Girard Fire Insur- 
ance Co. v. Braden, 96 Pa. 81. Who are competent to express opinions 
on such subject is a question resting largely in the discretion of the trial 
judge, with which an appellate court cannot interfere except in a clear 
and strong case. Ryder v. Jacobs. 182 Pa. 624, 38 Atl. 471; D. & C. 
Steam Towboat Co. v. Starrs, 69 Pa. 36; Sorg v. First German Congrega- 
tion, 63 Pa. 156. 

It was not material whether plaintiff desired to continue in the mer- 
cantile business, and hence the proposed cross-examination as to that was 
properly excluded. 

[3] In view of the admission in the affidavit of defense that the de- 
fendant insured plaintiff’s property, as set forth in the statement of claim, 
it was not competent for defendant to offer evidence of an alleged parol 
agreement that the policies should only become effective if plaintiff had 
no other insurance. It is not necessary to decide whether such evidence 
would have been otherwise competent. 

[4] The mere fact that at the juror’s request the court gave them 
further instructions in the absence of a party will not entitle him to a 
new trial unless something occurred to his prejudice. Cunningham v. 
Patton, 6 Pa. 355. Here the colloquy between court and jury, fully re- 
ported. discloses nothing of which defendant can justly complain. 

[5] It was not error to instruct the jury that false swearing by the 
insured, in making proofs of loss, in order to defeat his claim, must be 
shown by the insurance company to have been done willfully and know- 
ingly and with intent to cheat and defraud the company. Franklin Fire 
Insurance Co. v. Updegraff et al, 43 Pa. 350: Post v. American Central 
Ins. Co., 51 Pa. Super. Ct. 352: Jacoby v. Insurance Co., 10 Pa. Super. 
Ct. 366; 19 Cyc. 678, 685 

[6] The charge of the court and also certain parts thereof are as- 
signed as error; but, unfortunately, cannot be considered as there was 
no request that it be reduced to writing and filed of record. Sikorski v. 
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Phila. & R. Ry. Co., 260 Pa. 243, 252, 103 Atl. 618: Sgier v. Phila. & R. 
Ry. Co., 260 Pa. 343, 348, 103 Atl. 730, and cases there cited. 
The other questions raised do not seem to require special mention. 


The assignments of error are overruled, and the judgment is affirmed. 


NORTHWESTERN NAT. INS. CO. v. MIMS. (No. 1145.) 
(Court of Civil Appeals of Texas. El Paso. Dec. 9, 1920.) 
226 Southwestern Reporter, 738. 


1. INSURANCE — INSURER LIABLE FOR DAMAGE BY FIRE 
CAUSED BY EXPLOSION NOTWITHSTANDING CLAUSE 
TERMINATING POLICY ON FALL OF BUILDING. 


Where fall of building was caused by an explosion upon which fire 
immediately ensued, the insurer was liable for the damage inflicted by 
the fire under provision of policy making insurer liable for damage 
caused by fire on an explosion, notwithstanding other provision provid- 
ing for termination of the policy on the building or any part thereof 
falling, except as the result of fire, since the two clauses must be con- 
strued together. 


(For other cases, see Insurance, Dec. Dig. § 421.) 


2. INSURANCE—INSURER HELD NOT LIABLE FOR DAMAGE 
FROM EXPLOSION IN ADJOINING BUILDING CAUSED BY 
ANTECEDENT FIRE THEREIN. 


Under fire policy providing that insurer should not be liable di- 
rectly or indirectly for damages caused by explosion, unless fire ensued, 
and in such case for fire damage only, insurer was not liable for explo- 
sion damages as distinguished from damages from fire following the cx- 
plosion damage, where both resulted from an explosion in an adjoining 
building, which wrecked insured’s building, which thereupon took fire; 
it being immaterial that the explosion in the adjoining building was caused 
by antecedent fire therein. 


(For other cases, see Insurance, Dec. Dig. § 421.) 


3. INSURANCE—PLAINTIFF MUST PROVE LOSS NOT WITH- 
IN EXCEPTED CLAUSE OF POLICY. 


In action on fire policy following destruction of insured’s house by 
explosion in adjoining building and ensuing fire plaintiff was required to 
plead. and prove that her loss did not fall within an excepted explosion 
clause in policy providing that insurer should not be liable for damage 
caused by an explosion. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


4. INSURANCE — INSURER LIABLE FOR DAMAGE, FROM EX- 
PLOSION IN ADJOINING BUILDING CAUSED BY FIRE 
ORIGINATING IN INSURED BUILDING. 

If fire originated in insured building and spread to and caused ex- 
plosion in adjoining building, insurer would have been liable for damage 
to insured. building resulting from such explosion, notwithstanding clause 
in policy providing against liability for damage caused by explosion. 

(For other cases, see Instirance, Dec. Dig. § 421.) 
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5. INSURANCE — VERDICT SHOULD HAVE BEEN DIRECTED 
FOR INSURER IN ABSENCE OF EVIDENCE AS TO 
AMOUNT OF DAMAGES. 

Where damage to insured building was caused partly by an explo- 
sion and partly by fire, and where policy provided against liability for 
damage by explosion, verdict should have been directed for insurer in 
action on which jury could base a finding as to amount of damage caused 
by the fire. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


Error from District Court, Midland County; Chas. Gibbs, Judge. 

Action by Mrs. Ida B. Mims against the Northwestern National, In- 
surance Company. Judgment for plaintiff, and defendant brings error. 
Reversed and remanded. 


Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 
Garrard & Baker, of Midland, for defendant in error. 


NORTHWESTERN NAT. INS. CO. v. WESTMORELAND. 
(No. 1144.) 


(Court of Civil Appeals of Texas. El Paso. Jan..6, 1921. Rehearing 
Denied Jan. 27, 1921.) 


227 Southwestern Reporter, 239. 


INSURANCE—INSURER LIABLE IF EXPLOSION WAS CAUSED 
BY FIRE, NOTWITHSTANDING CLAUSE EXEMPTING IT 
FROM LIABILITY FOR LOSS CAUSED BY EXPLOSION. 
Under policy exempting ‘insurer from liability for loss caused di- 

rectly or indirectly by an explosion, the insurer is liable if there was a 

fire in the building which caused the explosion, but is not Hable if the 

building was destroyed by an explosion before the fire ensued. 


(For other cases, see Insurance, Dec. Dig. § 421.) 


Error from District Court, Midland County; Chas. Gibbs, Judge. 

Suit by J. J. Westmoreland against the Northwestern National In- 
ee Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. a Lael 


Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in er- 
ror. 
R. B. Cousins, Jr., of Strawn, for defendant in error. 


Harper, C. J. Appellee, J. J. Westmoreland. brought this suit on a 
fire policy against the Northwestern National Insurance Company for 
$2,500, the face of the policy. 

The defendant answered by general demurrer, general denial, and 
specially pleaded the following clauses in the policy: 

“This company shall not be liable for loss caused directly or in- 
directly * * * by explosion of any kind.” “If a building or any part 
thereof fall except as a result of a fire all insurance by this policy on 
such building or its contents shall immediately cease.” 
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It alleged that an explosion occurred which caused the. building to 
fall prior to any fire, therefore the policy had ceased. 

Tried with jury, and verdict and judgment for $2,500. Appealed. 

This is the second appeal of this case; the jury having found in 
favor of the plaintiff upon both trials. See 215 S. W. 471. 

The first assignment urges that the court should have given a pere- 
mptory instruction for defendant because “the undisputed evidence shows 
that the damage to the building was caused by an explosion, and not by 
fire.” Overruled. 

We ruled to the same effect upon the former appeal of this case, and 
also in the case of Fire Ass’n of Philadelphia v. Thompson, 220 S. W. 
795, suit on policy for contents of the same building. 

Second. The complaint that the court failed to charge the jury is 
- supported by the record, but, to the contrary, it contains a full 
charge. 

Third. By several assignments appellant complains of the failure 
of the trial court to charge the jury that the burden of proof was upon 
the plaintiff to establish the amount of loss by fire as distinguished from 
explosion. 

Fourth. To charge the jury to find whether the building fell as a 
result other than of fire. 

The court’s main charge clearly presented the test questions, as we 
view the law, in the case, viz.: If there was fire in the building which 
caused the explosion, the insurance company is liable, but. if the building 
was destroyed by an explosion before the fire ensued, not liable. For a 
more extensive discussion of the question see N. W. Ins. Co. v. Mims, 
226 S. W. 738. In fact, the charge given was more onerous upon plain- 
tiff than the rules justify. 

Assignments are all overruled, and cause affirmed. 


QUEEN INSURANCE CO. OF AMERICA vy. PERKINSON. 
(Supreme Court of Appeals of Virginia. Jan. 20, 1921.) 
105 Southeastern Reporter, 580. 


3. INSURANCE — EVIDENCE HELD TO SHOW FIRE SET BY 
POLICEMAN IN CONSEQUENCE OF MAYOR’S ORDER. 


In an action to recover under a fire polfcy providing the insurer 
should not be liable for loss caused by order of any civil authority, evi- 
dence held to show that the building was not burned by a mob endeavor- 
ing to get a negro who had taken refuge therein when pursued, but that 
the fire was set by a policeman as a result and consequence of an order 
of the mayor. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Sims, J., dissenting. 


Error to Circuit Court of City of Danville. 

Action by Laura E. Perkinson against the Queen Insurance Com- 
pany of America. Judgment for plaintiff, and defendant brings error. 
Reversed. and judgment dismissing the action entered. 


King & Spalding, of Atlanta, Ga., and Eugene Withers, of Danvi'le, 
for plaintiff in error. 
Harris & Harvey. of Danville, for defendant in error. 


Vol. LVII—27. 
x 
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HALFHILL TUNA PACKING CO. v. FISHERMEN’S EXCHANGE 
SUBSCRIBERS. (Civ. 3443.) 


(District Court of Appeal, Second D’strict, Division 1 California. Dec. 
1, 1920. Hearing Denied by Supreme Court Jan. 27 1921.) 


195 Pacific Reporter, 68. 


INSURANCE—VESSEL HELD LOST OUTSIDE OF TERRITORY 
COVERED BY POLICY. 


Under Civ. Code, §§ 1638, 1639, requiring interpretation of contracts 
to, be governed by their plain language, a policy insuring a vessel. against 
fire loss ‘“‘while operated * * * north of” a certain island held not to 
cover the vessel’s loss by fire while at a cove in the island near the south- 
erly end of its east shore; for evidence of custom of fishermen in the 
neighborhood to pack their fish at such cove did not show that defendant 
insurer ever construed the phrase “north of” the island as inclusive of 
the cove. or that settlements of loss had been made on that basis. 


(For other cases, see Insurance, Dec. Dig. § 312.) 


Appeal from Superior Court, Los Angeles County; J. P. Wood, 
Judge. 

Action by the Halfhill Tuna Packing Company against the Fisher- 
men’s Exchange Subscribers. Judgment for defendant, and plaintiff 
appeals. Affirmed. 


Hearing denied by Supreme Court; Olney, J., dissenting. 
Anderson & Anderson, of Los Angeles, for appellant. 
F. A. Knight, of Long Beach, for respondent. 


Conrey, P. J. Action to recover on a policy insuring property 
against loss by fire. Judgment in favor of the defendant, from which 
judgment the plaintiff appeals. 

The policy insured plaintiff’s boat against loss by fire “while operated 
in the Pacific Ocean south of Monterey Bay on the north, east of 123 
degrees west, and north of San Martin Island on thé south.” The fire 
and loss occurred at Hassler’s cove, which is located on the east shore 
of San Martin Island and near the southerly end of that shore. Evi- 
dence was introduced to show that Hassler’s cove is the only anchorage 
west of the coast available for the use of fishermen in packing their 
catch, and that it was the custom of fishermen in the vicinity of San’ 
Martin Island to anchor in that cove for that purpose: that ubout 15 of 
the boats belonging to members of defendant association (of whom the 
plaintiff was one) made a practice of fishing in the vicinity of that island, 
re all of them used Hassler’s cove for the purpose of packing their 

sh. 


Basing their argument upon these facts, counsel for appellant seek 
to establish respondent’s liability by the application of two principles: 
First, that policies of insurance are to be liberally construed in favor 
of the assured; second, that a policy of insurance must be construed 
with relation to those established usages and customs with reference to 
which the insurance has been issued and which are known to the in- 
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surer. Giving full recognition to these principles, and without discus- 
sion of the interesting decisions referred to in the briefs, nevertheless 
we think that they furnish no ground for reversal of the judgment in 
this case. 

“The language of a contract is to govern its interpretation, if the 
language is clear and explicit, and does not involve an absurdity.” Civ. 
Code, § 1638 

“When a contract is reduced to writing, the intention of the parties 
is to be ascertained from the writing alone, if possible; subject, how- 
ever, to the other provisions of this title.” Civ. Code, § 1639. 

The “other provisions,” however, are not applicable to clear and ex- 
plicit terms of a contract freely entered into without any attendant cir- 
cumstances of fraud, mistake, or accident. The evidence to the effect 
that fishermen in the described neighborhood were accustomed to pack 
their fish at Hassler’s cove is not evidence connected in any way with 
this contract of insurance. No attempt was made to show a custom that 
for the purposes of insurance, or for any purpose, defendant association 
or any of its members have ever construed the phrase “north of San 
Martin Island” as inclusive of Hassler’s cove, or that settlements of ioss 
have been made on that basis. The p:ain fact is that the destruction of 
the vessel did not occur north of that island, and the conclusion nec- 
essarily follows that the loss was not covered by the policy. 


The judgment is affirmed. 
We concur: Shaw, J.; James, J. 


HILLMAN TRANSP. CO. v. HOME INS. CO. OF NEW YORK. 


SAME v. INSURANCE CO. OF NORTH AMERICA. 
(Supreme Court of Pennsylvania. Dec. 31, 1920.) 


112 Atlantic Reporter, 108. 
° 


1. INSURANCE — QUESTIONS WHETHER VESSEL WAS IM- 
PROPERLY LADEN AND OPERATED HELD FOR JURY. 


In an action on marine policies which insured a vessel against un- 
avoidable dangers of the rivers excepting all peri!s and losses arising from 
the negligence of the owner, master, or crew, the questions whether the 
vessel which capsized was improperly laden and improperly operated, as 
to which the evidence conflicted, were properly submitted to the jury. 


(For other cases see Insurance, Dec. Dig. § 668[10].) 


2. INSURANCE—MARINE POLICY WILL BE GIVEN A LIBERAL 
CONSTRUCTION IN FAVOR OF THE INSURED. 


A policy of marine’ insurance, just as other policies, will be given 
a liberal construction in favor of the insured and all doubts resolved in 
his favor, so where the policy covered unavoidab’e dangers of the river 
with enumerated exceptions, any accident occurring during the opera- 
tion of the vessel not falling within the exceptions must be deemed 
within the terms of the policy, if by a reasonable construction it can be 
held to be an unavoidable danger. 


(For other cases, see Insurance, Dec. Dig. §§ 146[3], 404.) 
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3. INSURANCE—“UNAVOIDABLE DANGERS” OF RIVER HELD 
TO INCLUDE THE CAPSIZING OF A VESSEL. 


Where a marine policy covered unavoidable dangers of the river 
with specified exceptions. the unexplained capsizing of a vessel falls with- 
in the term of the policy, though human intervention existed in the ope- 
ration of the vessel, for the term “unavoidable dangers” means those 
unpreventable by persons operating the vessel and like the term perils of 
the sea includes all kinds of marine \casualties; thus including accidents 
in which there is human intervention. 

(For other cases, see Insurance, Dec. Dig. § 404.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Unavoidable Danger.) 


4. INSURANCE—HOLDER OF MARINE POLICY HAS BURDEN 
OF ESTABLISHING LOSS. 


One seeking to recover under a policy of marine insurance has the 
burden of establishing a loss within the terms of the policy. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 


5 INSURANCE — HOLDER OF MARINE POLICY NOT BOUND 
TO SHOW EXACT CAUSE OF ACCIDENT. 


Where marine policies on a vessel covered unavoidable dangers of 
the rivers with the exception of certain perils the insured in order to 
recover, the vessel having capsized, need only show that the accident 
was not within the exceptions, for the holder of such policy is no more 
bound, in view of the many dangers to navigation, to show the exact 
cause of the sinking or capsizing of the vessel than would-be the holder 
of a fire policy to show the exact origin of a-fire. 


(For other cases, see Insurancc, Dec. Dig. § 646[8].) 


6. INSURANCE — EVIDENCE HELD TO SHOW THAT CAPSIZ- 
ING OF VESSEL WAS DUE TO SHALLOW DRAUGHT; “UN- 
AVOIDABLE DANGERS.” 


Where a river vessel of shallow draught but with heavy superstruc- 
ture capsized, though it was carefully operated, evidence held to war- 
rant finding that the accident was due to the construction which, being 
necessary on account of the shallowness of rivers, was an unavoidable 
danger of the rivers, within the terms of the policy. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from Court of Common Pleas, Allegheny County; Joseph M. 
Swearingen, Judge. 

Actions by the Hillman Transportation Company against the Home 
Insurance Company of, New York and against the Insurance Company of 
North America, which were by agreement consolidated. From judg- 
ments for plaintiff in each case. defendants appeal. Affirmed. 


Argued before Brown, C. J., and Frazer, Walling, Simpson, and 
Kephart, JJ. 


Lewis, Adler & Laws, of Philadelphia, and Calvert, Thompson & 
Wilson, of Pittsburgh, for appellants. 

M. W. Acheson, Jr., Charles Alvin Jones, and Sterrett & Acheson, all 
of Pittsburgh, for appellee. 


Frazer, J. Plaintiff owned and operated’ a towboat insured by the 
Insurance Company of North America and the Home Insurance Com- 
pany in separate policies and different amounts, but containing identical 
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provisions with respect to the risk covered. The boat capsized while 
navigating the Monongahela river resulting in a total loss, and actions 
were brought to recover the amounts of the policies. The two cases were, 
by agreement, tried together and resulted in a verdict for plaintiff in the 
full amount of both policies. The assignments of error complain of the 
refusal of the trial judge to give binding instructions for defendants 
and the subsequent refusal of the court to enter judgment for defend- 
ants non obstante veredicto. 

The material parts of the policies are as follows: 

“The perils which this company assume under this policy, are the un- 
avoidable dangers of the rivers * * * excepting all perils, losses 
or misfortunes arising from or caused by the gross negligence, reckless- 
ness, or willful misconduct of the owner, master, officers or crew of the 
said vessel, * * * or from any othér legally excluded causes, * * * 
or any loss or damage arising from or occasioned by said vessel being 
unduly laden” etc., together with numerous other excepted causes not 
material here. 

Under the heading “Warranty of the Assured,” the policies further 
set forth: 


“It is warranted by the assured, that the said vessel is and shall be 
at all times during the continuance of this policy, tight and sound, suf- 
ficiently found in tackle and appurtenances thereto, competently provid- 
ed with master, officers and crew and all other things and means nec- 
essary for the safe employment of said vessel; and that said vessel shall 
be run and navigated with ordinary care and skill.” 

At the time of the accident the boat was running “light”—that is, 
without * tow of other vessels—and was ‘proceeding upstream between 
Dravesburg and Isabelle Mine. At a bend of the river the vessel sud- 
denly capsized turning bottom upward. At the time it was running at 
slow speed in the regular channel with practically no wind and little cur- 
rent. The captain testified he was unable to fix the cause of the acci- 
dent, although there is evidence in the case, hereafter referred to, which 
in a manner accounted for the boat’s unexpected behavior. 

[1] The theory relied upon by plaintiff for recovery was that the 
loss resulted from the unavoidable dangers of the rivers, and not from 
any of the excepted causes mentioned in the policy. In support of this 
theory evidence was offered to prove the boat was in sound condition, 
duly laden, properly manned and operated, and did not capsize by reason 
of one or more of the excepted causes. On this testimony plaintiff claims 
a right to recover without showing the exact cause of the disaster. The 
defense was based on two grounds: First, that the vessel was improp- 
erly laden by reason of an excess amount of coal stored on the upper 
deck, making it top heavy; and, second, that the boat was not operated 
with proper care and skill, the crew being intoxicated at the time the ac- 
cident happened. The evidence was conflicting on these matters, and the 
trial judge properly submitted them to the jury with the instruction that— 


“If you should find, from the weight of the testimony given you, 
that this accident that happened to the plaintiff’s towboat was due to one 
of the unavoidable dangers of the River Monongahela, that the boat was 
not unduly laden and that the crew, that is, the officers and men. were 
navigating her with ordinary care and skill under the circumstances, you 
should find a verdict for the plaintiff in both of these actions. But if 
you find the cause of the accident was not one of the unavoidable dan- 
gers of the river, or that the boat was unduly laden, or that the officers 
and the crew were guilty of gross misconduct in their management of 
the boat, you should find a verdict in favor of the defendants in both 
cases,” 


__ The argument of defendants is that it was not sufficient for plain 
tiff to prove the vessel was in good repair, duly laden, properly manned 











378 Insurance Law Journal, Vol. 57. [Apr., 1921. 


and operated, and that the accident did not occur from any of the ex- 
cepted causes but that plaintiff must go further and show the actual cause 
of the accident so that it might be determined whether such cause was 
one of the unavoidable dangers of the river. With respect of this trial 
judge charged: 


“We say to you, as a matter of law, that because the cause of the 
accident could not be ascertained, the plaintiff is not prevented from ob- 
taining a recovery. You observe that both of the defendants insured 
against the unavoidable dangers of rivers: and therefore it is that thing 
against which the defendants agreed to indemnify the plaintiff, and, as 
we said to you before, because the cause of the accident cannot be ascer- 
tained is not, of itself, sufficient to prevent a recovery.” 


The trial judge also affirmed a point to the effect that the burden of 
proving that the boat capsized by reason of a peril insured against was on 
plaintiff. and also that, unless the jury found the cause was one of the 
unavoidable dangers of the river, there could be no recovery and defined 
“unavoidable dangers” of the river as meaning “that an accident hap- 
pened notwithstanding the boat was operated with reasonable care and 
skill by those in charge, who were ordinarily competent for their duties.” 
The verdict of the jury established that the boat was not unduly laden 
and was properly manned and operated. Accordingly, it only remains 
to determine whether plaintiff’s failure to establish definitely the cause of 
the accident defeated its right to recover. 

[2] In the first place, a marine insurance policy, as in the case of 
other insurance policies, will be given a liberal construction in favor of 
the insured and all doubts resolved in his favor. Western Ins. Co. v. 
Cropper, 32 Pa. 351, 75 Am. Dec. 561. Consequently, the risk insured 
against in this case are the “unavoidable dangers” of the river. With 
certain enumerated exceptions, any accident occurring during the opera- 
tion of the boat and shown not to fall within the excepted causes, must 
be within the terms of the policy, if, by a reasonable construction it can 
be held to be an unavoidable danger of the river. 

[3] The word ‘unavoidable’ has been held to mean unpreventable by 
the persons operating the boat with due care and skill. Hays v. Kennedy, 
41 Pa. 378, 386, 80 Am. Dec. 627. That the present accident was “un- 
avoidable” within the meaning of this definition has been established by 
the verdict of the jury. That it was a “danger of the river” seems equal- 
ly clear from the general rule that such words include the same character 
of losses as are covered by the expression “perils of the sea” which are 
held to embrace all kinds of marine casualties, such as shipwrecks, found- 
ering, stranding, collision, etc. 26 Cyc. 652;: Gordon v. Little, 8 Serg. & 
R. 533, 562, 11 Am. Dec. 632. This case is free from action of the ele- 
ments, or other act of God, causing or contributing to the overturning of 
the vessel. The term “unavoidable accident,” however, is not limited to 
such causes as are within the common-law meaning of the expression “act 
of God,” which confines it to occurrences happening without human in- 
tervention and notwithstanding human effort to prevent it, but includes 
those in which human agencies concur. 

“It is impossible. therefore, to define inevitable accidents by exclud- 
ing the element of the intervention of man; for this element itself needs 
definition. In all the instances we have given, the accident may be legal- 
ly inevitable, even though there be the intervention of man having some 
influence in it.” Hays v. Kennedy, supra. 


In that case, which was an action against the carrier for loss of goods 
resulting from the sinking of a boat in a collision occurring without fault 
of the crew of the carrier, this court held such loss was within a clause 
in the bill of lading excepting the carrier from liability for unavoidable 
dangers of the river. It is also said in that case (41 Pa. on page 383, 
80 Am. Dec. 627) : 
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“Nobody expects a carrier to warrant against such accidents; this is 
the business of igsurers. Nobody doubts this meaning of perils of the 
sea, and inevitable accidents, in insurance contracts. Why’ should it be 
different in-carriers’ contracts?” 


The above principles are in accord with a recent definition of perils 
of the sea as “something so catastrophic as to triumph over those safe- 
guards by which skillful and vigilant seamen usually bring ship and’ 
cargo to port in safety.” In re Rosalie (C. C. A.) 264 Fed. 285, 288. We 
conclude that, notwithstanding the absence of extraneous known causes' 
for the capsizing of the boat and that there necessarily existed human 
intervention in its operation, the accident was one resulting from an un- 
avoidable danger of the river in absence of proof to the contrary. 

[4, 5] Plaintiff was charged with the duty of establishing a loss with- 
in the terms of the policy (Baker v. Ins. Co., 12 Gray [Mass.] 603; Ber- 
wind v. Greenwich Ins. Co., 53 N. Y. Super. Ct. 102), but not to produce 
proof of the particular cause of the capsizing of the vessel. To cast this 
latter burden upon it might have defeated the very object in taking out 
the insurance. It was sufficient to show a probable or even a possible 
cause (Western Ins. v. Tobin. 32 Ohio St. 77. 92) and to exclude such 
causes as plaintiff expressly warranted not to exist, which was done by 
showing the vessel was seaworthy, properly manned and operated with 
reasonable care and skill. The law applicable in such case was well sum- 
marized in Marcy v. Sun Ins. Co., 14 La. Ann. 264, as follows (page 265) : 


“It is true that the burden of proof is upon the plaintiff to make out 
his case; but the proper rule of evidence is, that when a party insures 
against perils, all of which cannot be seen or known, that the loss shall 
fall upon the insured, when it proceeds from a cause not known or that 
might have existed, but which is not satisfactorily proved, on the pre- 
sumption that the vessel was not seaworthy. But if this presumption be 
rebutted and it be shown that the vessel was staunch, strong and in a 
seaworthy condition, and there is no suggestion and proof of fraud, the 
the plaintiff is not bound to prove the identical cause of the loss, but may 
show a possible cause. For as the defendant undertook to insure against 
perils below the water as well as above, it was then well known to the 
contracting parties that a loss might occur which could not be explained, 
and all that the insured could do would be to prove that the vessel was 
seaworthy.” 

This language was quoted with approval in Paddock-Hawley Iron 
Co. v. Ins. Co., 118 Mo. App. 85, 93 S. W. 358, where a barge, while being 
loaded, suddenly sprung a leak and sank, and, there being proof of the 
seaworthiness of the vessel, the court said (on page 101 of 118 Mo. App., 
on page 362 of 93 S. W.): 

“In the absence of any evidence of any cause for its loss, the pre- 
sumption is that the loss was occasioned by a peril of the river, and there 
is no more reason for requiring the plaintiff to prove the exact peril which 
caused the loss than there would be to require the plaintiff in a suit on a 
policy insuring his dwelling house against loss by fire to prove the exact 
origin of the fire.” 


To the same general effect is Moores v. Louisville Underwriters (C. 
C.) 14 Fed. 226: Swift v. Ins. Co., 122 Mass. 573; Snethen v. Memphis 
s 3 La. Ann. 474, 48 Am. Dec. 462. Anderson v. Morice, 10 C. P. 

. R. 58. 

[6] While it was unnecessary. under the circumstances of this case, 
for plaintiff to prove definitely the cause of the accident, there is, in fact, 
evidence in the record from which such cause may readily be inferred. 
The boat, like other similar craft, was built for a shallow draught of 
three feet with the top of the pilot house 22 feet above the water. Al- 
though a top-heavy construction, such construction apparently was ren- 
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dered necessary for the purpose of navigating shallow water: however 
this may be, there is no contention that the boat was gf improper con- 
struction or that it differed materially from other craft used for similar 
purposes. According to the testimony, boats so constructed are liable to 
roll and turn over, especially when running light. This tendency to cap- 
size, even with careful handling, appears to have been the cause of the 
accident, and, being incident to all boats of the character of the one in 
question and not having been one of the exceptions mentioned, was one 
of the unavoidable dangers of a river within the meaning of the clause 
in the policies. 
The judgment of the court below is affirmed. 
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STATE LIFE INS. CO. v. ALLISON. (No. 3585.) 
(United States Circuit Court of Appeals. Fifth Circuit. November 30, 
1920.) 


269 Federal Reporter, 93. 


1, INSURANCE—DEATH IN ARMY FROM EXPLODING SHELL 
HELD FROM ACCIDENTAL MEANS; “BODILY INJURED 
THROUGH EXTERNAL, VIOLENT, AND ACCIDENTAL 
MEANS.” 


The death of an insured, caused by his being struck by a piece of 
shrapnel from an exploded shell while engaged in battle as a soldier in 
the United States army, held to have resulted “from bodily injury sus- 
tained and effected directly through external, violent, and accidental 
means,” within the terms of the policy. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE—DEATH BY CHANCE FROM HAZARD OF OC- 
CUPATION “ACCIDENTAL.” 


If an accident policy contains no provision excepting such hazards, 
and by chance, without the design, consent, or co-operation of the in- 
sured, he is injured or killed as a result of a hazard incident to his occu- 
pation, his injury or death properly may be said to have been caused by 
accidental means. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Accident—Accidental.) 


3. INSURANCE—DEATH “ACCIDENTAL” WHERE CHANCE DE- 
TERMINES THE PERSON KILLED. 


Though the means whereby a personal injury or death is caused were 
put into operation with the design or intention of injuring or killing one 
or more persons, if chance determines what particular person or persons 
are injured or killed in consequence of the use of those means, as to a 
person so injured or killed, without his fault, consent, or co-operation 
such means are to be regarded as accidental. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


In Error to the District Court of the United States for the North- 
ern District of Alabama; William I. Grubb, Judge. 

Action at law by Mrs. Carrie Daily Allison against the State Life 
ae Company. Judgment for plaintiff, and defendant brings error. 

rmed. 


J. T. Stokely and Frank Dominick, both of Birmingham, Ala. (Stoke- 
ly, Scrivner & Dominick, of Birmingham, Ala. and Chas. F. Coffin, of 
Indianapolis, Ind., on the brief), for plaintiff in error. 

Erle Pettus, of Birmingham, Ala., for defendant in error. 


Before Walker, Bryan, and King, Circuit Judges. 
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Watker, C. J. This was an action by the defendant in error, the 
beneficiary named in a policy issued January 3, 1916, whereby the plain- 
tiff in error (herein referred to as the insurer) insured the life of Jack 
Stewart Allison in the sum of $5,000, and further obligated itself as 
shown by the following provision contained in the policy: 


“Double Indemnity. 

“During the premium-paying period of this policy and excluding any 
time while the same may be in force as extended insurance, all premiums 
having been duly paid, and this policy being then in force, in the event 
of the death of the insured resulting from bodily injury, sustained and 
effected directly through external, violent, and accidental means (murder 
or suicide, sane or insane, not included), exclusively and independently 
of all other causes, provided such death shall occur within ninety (90) 
days from the date of the accident, the company will pay to the benefi- 
ciary or beneficiaries hereunder, in addition to the’ amount otherwise due, 
under this policy the sum of five thousand dollars.” 


The death of the insured having occurred, the insurer, after receipt 
by it of the prescribed notice of the death, paid $5,000, which was ac- 
cepted by the beneficiary withotit prejudice to her claim, asserted by the 
suit, of the right to recover an additional $5,000 under the above-quoted 
“double indemnity” provision of the policy. 

[1] The claim asserted by the suit was duly resisted. In the trial 
uncontroverted evidence was adduced to the following effect: The 
insured entered the United States army in the summer of 1917. He 
then was within the draft age and was subject to draft, but volunteered 
before he was called. His name was among those first drawn. He 
went to France with his command in the spring of 1918. He was kil- 
led in the Argonne-Meuse battle in France on October 14, 1918, the first 
day of that battle. He was first lieutenant of his company and was 
leader of a platoon engaged in that battle. In pursuance of orders he 
led his platoon in an advance against the Germans, who were retreat- 
ing; his company being part of a force, consisting of several regi- 
ments, which was engaged in that advance. When that advance move- 
ment had been in progress about 30 minutes the force engaged in it 
was held up by a German machine gun barrage. At the place where 
the troops of which the platoon led by Lieut. Allison was a part were 
so held up, German shells were being thrown over, and Allied shells, 
fired from a point several miles in the rear, were falling short and 
exploding. At that time and place, and just after Lieut. Allison had 
got down in a little shell hole, a piece of shrapnel from an exploded 
shell struck him just back of the top of his head, went through the 
steel helmet he had on and into his brain, killing him instantly. There 
was no way of determining whether it was an Allied shell or a German 
shell that caused his death. The policy was in force when the in- 
sured’s death so occurred, all premiums having been duly paid. 

The insurer excepted to the action of the court in directing a ver- 
dict in favor of the plaintiff, and to the refusal to give requested writ- 
ten charges, among them the following: 

“Unless the jury are reasonably satisfied from the evidence that Lieut. 
Allison was killed by a shell fired by the American forces, you cannot 
find for the plaintiff.” 

“The court charges the jury that, even though the plaintiff’s son may 
have been killed by an American shell, yet if he met his death while en-, 
gaged in battle with the Germans. the defendant company would not be 
liable.” 

The policy contains no provision whereby the liability incurred by 
the insurer is affected as a result of the insured becoming a soldier or 
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engaging in an occupation more hazardous than the one in which he 
was engaged at the time the policy was issued. The only exception 
stated in the double indemnity provision is expressed by the words, 
“murder or suicide, sane or insane, not included.” A death of the 
insured, not due to murder or suicide, is covered by that provision, if 
it resulted from bodily injury, sustained and effected directly through 
external, violent, and accidental means, exclusively and independently 
of all other causes, and occurred within 90 days from the date of the 
acdident. It is not open to question that the bodily injury which re- 
sulted in the insured’s death was sustained directly through external 
and violent means, exclusively and independently of all other causes. 
If those means were accidental within the meaning of that provision, 
the death of the insured so occurred as to be within the terms of the 
policy upon which the claim asserted by the suit is based. 


If it was by chance, without his design. consent, or co-operation, that 
the insured in the policy sued on was the victim of the external and 
violent‘ means whereby his death was caused, those means are to be 
regarded as accidental, so far as he was concerned. United States 
Mutual Accident Ass’n v. Barry, 131 U. S. 100, 9 Sup. Ct. 755, 33 L. 
Ed. 60: Equitable Accident Ins. Co. v. Osborn, 90 Ala. 201, 9 South. 
869, 13 L. R. A. 267: Campbell v. Fidelity & Casualty Co., 109 Ky. 
661, 60 S. W. 492; Western Commercial Travelers Ass’n v. Smith, 85 
Fed. 401, 29 C. C. A. 223, 40 L. R. A. 653; Standard Life & Actident 
Ins. Co. v. Schmaltz, 66 Ark. 588. 53 S. W. 49, 74 Am. St. Rep. 112. 
Such means are none the less accidental, so far as the insured is con- 
cerned, because they were put into operation by the voluntary act of 
another. 4 Cooley’s Briefs on Insurance, 3159. Nor are such means 
made other than accidental by the circumstance that one or more per- 
sons engaged or employed as the insured was when he was killed were 
likely to be injured or killed by such means. 


[2] Experience. convincingly teaches that the hazards incident to 
many lawful employments other than war are such that it is to be ex- 
pected that some of those engaged therein will be injured or killed. 
If an accident policy contains no provision excepting such hazards, 
and by chance, without the insured’s design, consent, or co-operation, 
he is injured or killed as a result of a hazard incident to his occupa- 
tion, his injury or death properly may be said to have been caused 
by accidental means. While it was to be expected that some of the 
soldiers engaged in the military operation in which the insured was 
engaged when he was killed would be injured or killed, it is not to 
be denied that it was by chance that Lieut. Allison’s person was in 
the path of the piece of shrapnel which caused his death. He would 
not have been injured or killed by that missile, but for the accidental 
or fortuitous circumstance that his person happened to be in its path. 
It was chance which determined that he was the soldier who was the 
victim of that stray missile. 


[3] Though the means whereby a personal injury or death is caus- 
ed were put into operation with the design or intention of killing or 
injuring one or more persons, if chance determines what particular 
person or persons are injured or killed in consequence of the use of 
those means, as to a person so injured or killed, without his fault 
consent or co-operation, such means are to be regarded as accidental 
within the meaning of the provision in question. Of the millions of 
Americans who served as soldiers in the war with Germany, com- 
paratively few were wounded or killed in battle. Battle casualty lists, 
in great measure at least, disclosed results of the chances of war. 
Whether the injury or death of a particular soldier is a consequence lof 
his participation in a battle ordinarily depends on his happening to be 
or not to be in the path of a missile of war. It cannot well be said that 
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the wounding or killing of any particular soldier belonging to a force 
going into battle is so far a natural and to be expected consequence of 
his so being exposed to danger as to prevent a casualty happening to him 
properly being regarded as within the category of accidents. 


We are of the opinion that the evidence adduced required the con- 
clusion that the death of Lieut. Allison was a consequence of an un- 
foreseen and unforeseeable combination of fortuitous circumstances, 
and that the means whereby his death was effected were accidental 
within the meaning of the above set out provision of the policy. This 
conclusion is supported by the decision rendered in the case of Inter- 
state Business Men’s Accident Association v. Lester, 257 Fed. 225, 
168 C. C. A. 309. Whether it was an American or a German shell 
which exploded near where Lieut. Allison happened then to be, it was 
a matter of chance or accident that it was he who was struck by a piece 
of it, or that any one would be struck by it. In our opinion the court 
did not err in ruling as it did. 


The judgment is affirmed. 


WHITEHEAD vy. RAILWAY MAIL ASS’N. (No. 3560.) 
(United States Circuit Court of Appeals, Fifth Circuit. December 11, 
1920.) 


269 Federal Reporter, 25. 


INSURANCE — DEATH HELD NOT THROUGH ACCIDENTAL 
MEANS: “INJURY THROUGH EXTERNAL, VIOLENT, ,AND 
ACCIDENTAL MEANS.” 

The death of an insured resulting from his voluntary act in getting 
off a moving railroad train. while passing over a bridge, held not due to 
injury through external, violent, and accidental means within the terms 
of the policy. 

+ (For other cases, see Insurance, Dec. Dig. § 455.) 


(For other definitions, see Words and Phrases, Second Series, Acci- 
dent; Accidental.) 


In Error to the District Court of the United States for the Southern 
District of Mississippi: Edwin R. Holmes, Judge. 

Action at law by Julia A. Whitehead against the Railway Mail As- 
sociation. Judgment for defendant, and plaintiff brings error. Af- 
firmed. 


J. A. Teat, of Jackson, Miss. (Chalmers Potter, of Memphis, Tenn., 
on the brief) for plaintiff in error. 


William H. Watkins, of Jackson, Miss., for defendant in error. 
Before Walker, Bryan, and King, Circuit Judges. 


Per CurtAM. This was an action on a benefit certificate to re- 
cover the amount payable in the event of the death of the insured re- 
sulting from bodily injury through external, violent, and accidental 
means. The averments of the declaration to the effect that the death 
of the insured was caused by such means were put in issue. The evi- 
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dence without dispute showed that the insured’s death resulted, not 
from accidental means, but from his voluntary act in getting off a mov- 
ing railroad train to a place underneath a bridge over a creek, the car 
he was in being, at the ‘time he so left it, on that bridge. The court 
did not err in instructing the jury to find for the defendant. 

Affirmed. 


BESWICK v. NATIONAL CASUALTY CO. (No. 13782.) 
(Kansas City Court of Appeals. Missouri. Dec. 20, 1920.) 
226 Southwestern Reporter, 1031. 


1. INSURANCE—AGENT AUTHORIZED TO SOLICIT LIFE IN- 
SURANCE AND COLLECT PREMIUMS NOT AUTHORIZED 
TO MAKE CONTRACTS. 


Ordinarily an agent having authority merely to solicit life insurance 
and collect premiums but who does not issue or countersign policies, is 
not authorized to make contracts of insurance. 


(For other cases, see Insurance, Dec. Dig. § 129.) 


2. INSURANCE — APPLICATION MERE PROPOSAL WHICH 
MUST BE ACCEPTED. 


An application for insurance is a mere proposal on the part of the 
applicant, and the contract does not come into existence until the pro- 
posal has been accepted by the company. 


(For other cases, see Insurance, Dec. Dig. § 130[2].) 


3. INSURANCE—CASUALTY INSURANCE BEGAN ON DATE OF 
APPLICATION AND NOT OF ISSUANCE OF POLICY. 


Where defendant casualty insurer’s agent had authority to fill out 
and deliver a receipt for first premium, the blank for which was pre- 
pared by the insurer for such use, and the blank as prepared showed that 
the agent could specify the date to which the policy could be carried, 
thus necessarily fixing the date when the insurance should begin, though 
the application provided insured agreed it should not be binding on the 
company until accepted by an agent duly authorized to issue policies, un- 
der such application insurance began on this date, and not on the date 
when the company issued the policy, where the agent not only told the 
insured that insurance would begin on the date the application was signed, 
but also filled out the receipt for annual premium to indicate that the in- 
surance began at that date. 


(For other cases, see Insurance, Dec. Dig. § 175.) 


4. INSURANCE—CASUALTY INSURER BY RETAINING PREM- 
IUMS WAIVED PROVISIONS AS TO INSURANCE NOT BE- 
ING IN FORCE UNTIL APPLICATION ACCEPTED. 


If a casualty insurer’s agent exceeded his authority in fixing the 
date when the insurance should begin, the insurer. by accepting and re- 
taining the premiums secured under such circumstances by the agent, rati- 
fied his act and waived the provision of the application that it should not 
be binding until accepted by the secretary of the insurer or an authorized 
agent, and was estopped from denying the authority of such agent. 


(For other cases see Insurance, Dec. Dig. § 141[1].) 








| 
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Appeal from Circuit Court; Bates County; C. A. Calvird, Judge. 

Suit by Harve T. Beswick against the National Casualty Company. 
From judgment for defendant, plaintiff appeals. Reversed, and cause 
remanded for new trial. 


W. M. Bowker, of Nevada, Mo., and J. M. Hull, of Los Angeles, 
Cal., for appellant. 
Chas. E. Gilbert, of Nevada, Mo. for respondent. 


Trims_e, J. Plaintiff’s suit is on a contract of accident insurance. 
The case was tried by the court without a jury and judgment was for 
the defendant. Plaintiff has appealed. 


Louis Cox was defendant’s local agent to solicit and secure insur- 
ance. According to defendant’s own evidence, he was furnished with ap- 
plication blanks to be signed by persons desiring insurance, and attached 
to each of said application blanks was a printed receipt furnished by the 
company to be filled out by the agent and delivered to the applicant. The 
general manager of defendant, and the latter’s witness, testified to this 
and that the agent had authority to fill out the receipt, detach it from 
the application, and deliver it to the applicant. Said receipt blank was as 
follows: 





“Received of an application for a policy in the National Cas- 
ualty Company, and the sum of $—— being payment in advance to car- 
ry the policy to 

“T Signed] 


“It is expressly agreed that should the said company decline or fail 
to issue a policy hereon in 20 days from the date hereof, the amount 
of payment actually made shall be returned to said applicant by the per- 
son signing this receipt. 

“Applicants will please notify the company at Detroit, Mich., should 
the policy not be received in 10 days from the date hereof.” 





Plaintiff was solicited by the agent Cox on October 1, 1917, and the 
latter told plaintiff that his insurance would be in effect as soon as he 
signed the application and the note for the annual premium. Thereupon 
plaintiff agreed to sign the application and execute to the agent his note 
for the said premium _ and the agent fil'ed out the blanks in the applica- 
tion and receipt. The plaintiff then signed the former and the agent 
signed and detached the latter and delivered it to the plaintiff. As thus 
filled out and delivered, said receipt read as follows: 


“October 1, 1917. 

“Received of H. T. Beswick an application for a policy in the National 
Casualty Company, and the sum of $23 being payment in advance to carry 
policy to October 1, 1918. 

“TSigned] Louis Cox. 

“It is expressly agreed that should the said company decline or fail 
to issue a policy hereon in 20 days from the date hereof, the amount of 
payment actually made shall be returned to said applicant by the person 
signing this receipt. 

“Applicants will please notify the company at Detroit, Mich., should 
the policy not be received in 10 days from the date hereof.” 


The note for the annual premium given by plaintiff to the agent was 
the same day, October 1, 1917, cashed at the bank, and the agent, after 
retaining the portion due him as commission, sent the remainder to the 
company along with the application. Said note was due on or before 60 
days after date and plaintiff paid it off on October 13, 1917. 
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The policy did not come within the 10 days. and on October 14, 1917, 
plaintiff, as requested in the receipt, wrote to defendant, but got no reply, 
nor was any policy received within the 20 days specified in the receipt. 

The defendant company received the application, approved the in- 
surance, and issued a policy thereon, but instead of dating it October 1, 
1917, dated it November 1, 1917. According to’ defendant’s evidence, the 
application was finally passed upon on November lst and the policy was 
issued on that day, and yet, according to its evidence the application was 
not received by the company until November Sth, which would have the 
company approving the insurance and issuing the policy 5 days before 
the application was received. There is no question but that the policy 
was dated November 1 1917, instead of October 1, 1917, and here is where 
the controversy comes in: Plaintiff was accidentally injured on the 18th 
of October, 1917, and when he gave notice thereof to the company it de- 
clined to pay on the ground that the insurance was not in force at that 
time and did not go into effect until after that time. 


[1, 2] It is true that, ordinarily, an agent having authority merely to 
solicit life insurance and collect premiums, but who does not issue nor 
countersign policies, is not authorized to make contracts of insurance. 
Rhodus v. Kansas City Life Ins. Co, 156 Mo. App. 281, 284, 137 S. W. 
907. And it is furthermore true that an application for insurance is a 
mere proposal on the part of the applicant, and a contract does not come 
into existence until the proposal has been accepted by the company. 
Edwards v. Business Men’s Acc. Ass’n of America, 221 S. W. 422, 425; 
National Fire Ins. Co. v. Patrick (Tex. Civ. App.) 198 S. W. 1050, 1053; 
Rogers v. Equitable Mut. Life, etc. Ass’n, 103 Iowa, 337, 72 N. W. 538 : 
Anderson v. Mut. Life Ins. Co. of N. Y., 164 Cal. 712, 130 Pac. 726, Ann. 
Cas. 1914B, 903; Bowen v. Prudential Ins. Co. of America, 178 Mich. 63, 
144 N. W. 543, 51 L. R. A. (N. S.) 587. 


[3] But does the case at bar come within the purview of the forego- 
ing rule and the above-named cases? Here the agent, according to de- 
fendant’s testimony, had authority to fill out and deliver a receipt, the 
blank for which was prepared by the insurance company for such use, 
and the blank as thus prepared shows that, by filling it out, the agent 
could specify the date to which the policy could be carried, which neces- 
sarily would fix the date when such insurance should begin. The agent 
not only told plaintiff that the insurance would begin on the date the ap- 
plication was signed and the note given but he filled out che receipt for 
the annual premium and specified the date to which such payment would 
carry the policy as being October 1, 1918, which necessarily meant that 
the year of insurance would be from October 1, 1917, to October 1, 1918. 
He also cashed the note on October 1, 1917, thus treating the insurance 
contract as an existing fact. In the Rogets Case, supra, 103 Iowa, 337, 
341, 72 N. W. 538, 540, the court say: 

“There are cases in which recovery has been sustained for losses 
occurring before the policies issued, but they all turn on a different state 
of facts. * * * In such cases the contract of insurance was complete 
without the policy. and the policy was to issue in pursuance of such a 
contract.” . (Italics ours.) 

In the Patrick Case, supra (Tex. Civ. App.) 198 S. W. 1050, 1053, 
the court say : 

“There is no evidence that the insurance applied for should be a 
fective from the date of the application.” 

The court further held that the facts in that case under proper 
pleadings might have authorized the finding that the soliciting agent had 
authority to contract with the applicant that the insurance should be ef- 
fective from a certain date, and if the application was accepted under 
such an agreement or understanding the company might be estopped 
from denying such a contract. 
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Certainly the plaintiff, seeing the receipt the blank for which was pre- 
pared and furnished by the company, and which was so prepared that the 
agent could specify the date to which the insurance should extend, would 
understand that the agent had authority to agree that the insurance should 
begin on that date; and where an agent has apparent authority his acts 
will bind the company. Shook v. Retail Hardware, etc., Ins. Co., 154 
Mo. App. 394, 134 S. W. 589: Jones v. Prudential Ins. Co., 173 Mo. App. 
1, 155 S. W. 1106. Ormsby v. Laclede Farmers, etc., Ins. Co.. 98 Mo. App. 
371, 72 S. W. 139. It is true, two of these cases are of fire insurance 
where the agent has authority to issue policies and make contracts of in- 
surance; but the principle is applicable here. Besides, in this case the 
agent not only had apparent, but real authority, since the evidence is 
that he was given these blank receipts with authority to fill them out and 
deliver them to the applicants. 

But the application contained this clause: 


“T agree that this application shall not be binding upon the company 
until accepted either by the secretary at the home office or by an agent 
duly authorized to issue, policies :” 


And defendant contends that this entirely defeats any idea or provi- 
sion that the insurance should begin on the date of the application. We 
do not think this clause has reference to the time when the insurance, if 
accepted, is to take effect, but only makes the contract of insurance, which 
the plaintiff sought subject to defendant’s acceptance. If the defendant 
did not choose to accept the insurance thus proffered, it could decline it 
and return the premium, and it was agreed in the receipt that if they did 
not accept it in 20 days they would return the money. They did not de- 
cline the insurance. They accepted it, but chose to date the policy No- 
vember 1, 1917, which made it commence after the accident had occur- 
red. The duty of the defendant, if it chose to accept the insurance at all 
—and it did choose to accept it—was to issue the policy pursuant to the 
terms of the contract made by its authorized agent with the applicant. 
Robinson v. United States Benevolent Society, 132 Mich. 695, 700, 94 N. 
W. 211, 102 Am. St. Rep. 436 

In addition to this, there was a further binding obligation on the 
company in this receipt, binding because the company authorized it, 
namely, that its declination of the insurance should be within 20 days from 
the date of the receipt and the premium paid should be returned. This 
was not done, though the plaintiff, in obedience to the requirement of the 
receipt, notified the home office after the expiration of 10 days that no 
policy had come (which is not denied), and yet, notwithstanding this and 
the provision in the receipt, the company kept plaintiff's money and never 
issued his policy until November Ist, and then dated it as of that date 
instead of as of October Ist as had been agreed upon. Under the con- 
tract thus made, if the company accepted plaintiff as a risk at all, they 
were bound to issue a policy commencing October 1, 1917, and ending 
October 1, 1918, for that is what he contracted and paid for. They did 
accept him: they approved the insurance: they did not decline or reject 
it, but accepted it and kept his money. Hence the contract was com- 
plete and covered insurance from October 1, 1917, to October 1,, 1918, 
and the plaintiff was entitled to a policy issued pursuant thereto and 
giving him insurance for that period of time. Such contracts of insur- 
ance are valid in this state. State ex rel. v. Revelle, 257 Mo. 529, 165 S. 
W. 1084: Prichard v. Conn., etc. Ins. Co., 203 S. W. 223; Duff v. Fire 
Ins. Co. of Philad, 129 Mo. 460, 30 S. W. 1034; King v. Phoenix Ins. Co., 
195 Mo. 290, 92 S. W. 892, 113 Am. St. Rep. 678, 6 Ann. Cas. 618. 


[4] But even if the clause in the application is not susceptible to 
the interpretation we have placed upon it, and even if it is in conflict 
with the contract as evidenced by the receipt, still it is a provision in 
favor of the insurer which the latter may waive. And even if the agent 
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exceeded his authority in fixing the commencement of the contract, still 
the company, by accepting and retaining the money secured under such 
circumstances by their agent, may ratify the act of its agent, may waive 
the above-quoted provision, and be estoped from denying the authority of 
such agent. Bell v. Missouri State Life Ins. Co., 166 Mo. App. 390. 149 
S. W. 33; Norman v. Order of United Com. Trav. of America, 163 Mo. 
App. 175, 145 S. W. 853. The money was paid on October 1, 1917. The 
company was informed of the facts and of plaintiff's contention that the 
insurance was in force at the time of the injury very shortly after it oc- 
curred. Suit was brought on the claim in August, 1918, and in this the 
company was minutely informed as to all the facts. Yet they retained 
plaintiff's money and have ever since retained it,, never making any ten- 
der of it in the pleadings or elsewhere, except that some kind of an offer 
was read into the record on the trial of the cause which was had on the 
25th of May, 1920. It is urged that the retaining of the money does not 
constitute a waiver or estoppel because it is for the insurance for the 
year beginning November 1, 1917. But that was not: the insurance con- 
tracted and paid for, nor for which plaintiff was contending, and the 
company had no right to apply it to insurance for a term different to 
what had been agreed upon, especially when it had agreed that if it de- 
clined the insurance it would reject it in 20 days from the date of the 
receipt. and would return plaintiff’s money to him. 

We think that beyond question the insurance was in force at the 
time of plaintiff’s alleged accidental injury; and, if his testimony in 
support thereof is believed, he is entitled to recover. On this feature of 
the case no judgment can be directed here. No testimony disputing the 
same was offered, but the credibility of plaintiff’s evidence in support 
thereof is for the trier or triers of the fact. Hence, if the judgment is 
to be reversed, the case must be remanded for a new trial. 

It appearing as a matter of law that the insurance was in force at 
the time cf the injury, and that therefore he is entitled to recover if he 
proves a case thereunder, the judgment is reversed and the cause re- 
manded for a new trial. 


The other Judges concur. 


DISTLER v. COLUMBIAN NAT. LIFE INS. CO. (No. 16236.) 


(St. Louis Court of Appeals. Missouri. Jan. 4, 1921. Rehearing De- 
nied Feb. 4, 1921.) 


227 Southwestern Reporter 133. 


1. INSURANCE—INSURED THROWN FROM CAR INJURED IN 
PUBLIC CONVEYANCE UNDER DOUBLE INDEMNITY 
CLAUSE. 


Under an accident policy providing for double indemnity if insured 
be injured while a passenger in or on a public conveyance, including the 
platform, steps, or running board thereof, a passenger on a street car 
was entitled to double indemnity, where by reason of a sudden jerk of 
the car he was thrown from the platform as he started to get off the 
car and was injured by coming suddenly in contact with the ground. 


(For other cases, see Insurance, Dec. Dig. § 527.) 
Vol. LVII—-25. 
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4. INSURANCE— FINDING OF DAMAGES AND ATTORNEY’S. 
FEES HELD SUSTAINED BY EVIDENCE. 


In an action on an accident policy, where there was evidence that, 
insured was told by defendant’s agent that unless he accepted an amount 
offered him in settlement his policy would be canceled, and he would not 
get anything, and that after his refusal the policy was canceled, held, 
that verdict imposing damages and attorney’s fees was sustained by the 
evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from St. Louis Circuit Court; Thomas C. Hennings, Judge. 

Action by Caspar Distler against the Columbian National Life In- 
surance Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 


Leahy & Saunders and David W. Voyles, all of St. Louis, for ap- 
pellant. : 
W. E. Moser and Kelley & Starke, all of St. Louis, for respondent. 


Nipper. C. This is an action on an accident insurance policy. The 
petition seeks to recover double indemnity, which is provided for in the 
policy if the insured be injured while a passenger in or on a public con- 
veyance (including the platform, steps, or running board thereof) pro- 
vided by a common carrier for passenger service. 

The answer denied liability under the double indemnity clause, and 
set up a number of defenses. 

Plaintiff recovered judgment for $1,050 due under the policy, $45.82 
interest, $105 damages, $350 attorney’s fees, making a total of $1,550.82. 

Defendant appeals. 

Plaintiff, whose business was baker and confectioner, resided in the 
city of St. Louis, where he stated he had been engaged in such business 
for about 26 years. 


Plaintiff testified that on or about the 28th of October. 1916, while 
riding on a street car in St. Louis, and on what is known as the Wellston 
line, he had proceeded west until the car reached the intersection of New- 
stead and Easton avenues, where he was intending to leave the car. He 
signaled for the car to stop, which was done; At the time, he was riding 
on the rear platform where two or three other men were also riding as 
passengers. One of these men was standing in his way as he started to 
get off the car, and before he could step down off the car onto the ground 
the car started with a sudden jerk and threw him into the street. where 
he received the injuries complained of, consisting of broken fingers, 
lacerated hands, and injuries to his body and legs. 

On behalf of the defendant, the evidence showed that the plaintiff 
did not wait for the car to stop, but voluntarily stepped off the car 
while it was in motion and before it stopped or reached the usual stop- 
ping point. Three or four witnesses who were on the car, and some of 
whom were on the rear platform at the time plaintiff sustained his in- 
juries, testified positively that he deliberately stepped from the car while 
it was in motion. 

At the trial and during the cross-examination of plaintiff,, the fol- 
lowing took place: 


“Q. Mr. Distler, your attorney, Mr. Kelley, went to the office of the 
Columbian National Insurance Company, and they offered him $400 to 
settle your claim, didn’t they? A. I don’t know. 


“Mr. Kelley: Wait a minute. I never did; you are-mistaken about 
that. For your information, I’ll say I did not go over there. 
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“Mr. Leahy: Well, the representative of the insurance company 
saw Mr. Kelley, whether at their place of business or his office, and 
offered $400? A. I,don’t know. 


“Q. Didn’t Mr. Kelley tell you to take that? A. No, you offered 
me $900, and I said I wouldn't take it; didn’t you? 


“Mr. Leahy: Now, I will ask for a mistrial on it. 
“Mr. Kelley: But you brought it out. 

“Mr. Leahy: I did not bring any such thing out. 
“Mr. Kelley: Yes, you did. 


“Mr. Leahy: That is a statement unwaranted and uncalled for and 
improper. and I ask for a mistrial. 


“The Court: It is not responsive to your question: you did not 
bring it out: I will order it stricken out, and overrule your application 
for a mistrial. The jurors are instructed to disregard the statement just 
made by the witness as to any proposition that Mr. Leahy is supposed 
to have made to him.” 


Such other testimony as may be necessary to a proper determination 
of the points raised by appellant will be set out and referred to in the 
opinion. 

Appellant ‘contends that plaintiff was not entitled to recover for 
double indemnity because the injuries he sustained were not received 
while in or on a public conveyance, nor on the platform, steps, or run- 
ning board thereof, as provided for by the terms of the policy providing 
for double indemnity; that the court erred in not declaring a mistrial on 
account of the voluntary statement of the witness as above set out in the 
testimony with respect to the offer of $900; and that there was no testi- 
mony to sustain the finding and judgment as to the assessment of pen- 
alty and attorney’s fees for vexatious refusal to pay. 


As to the first contention of appellant. we rule adversely. There is 
no contention in this case as to the defendant’s liability; but it is denied 
that it is liable for double indemnity because plaintiff was not in or on 
this street care (including the platform or steps) at the time he received 
the injury, so as to come within the provisions of the policy providing 
for double indemnity, where the insured received injuries, under such cir- 
cumstances. 

To say that the plaintiff did not receive his injuries while riding as 
a passenger in or on this street car or the steps thereof, but received his 
injuries after he had safely disconnected himself from the car, would be 
like saying that a man did not receive any injuries by a fall, but received 
injuries by. coming suddenly in contact with the ground. Where insur- 
ance contracts, which are prepared entirely by the insurer, are susceptible 
to two meanings, the contract should be so construed as to give to i: that 
meaning most favorable to the insured. 


[1] If plaintiff’s testimony be true, and the jury evidently believed 
it, he had not safely disconnected himself from this street car, when the 
sudden jerk of the car threw him to the ground; and, if so, we think the 
language of this policy is broad enough to create liability for doub'e in- 
demnity on account of the injuries of plaintiff as detailed in the evidence. 
He was a passenger on this car, and had not safely alighted, nor had he 
safely disconnected himself from said car, when, according to his testi- 
mony, he was thrown from the. car by the sudden. jerk or starting of 
the car. If defendant intended to make such exceptions from liability as 
it here contends for, such exceptions should have been stated in the 
policy, and not having stated them, we cannot give to this policy the 
narrow construction contended for by defendant. We think this con- 
struction is supported by reason as well as by the fo'lowing authorities: 
May on Insurance, vol. 2, section 524: Schmohl v. Travelers’ Insurance 
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Co., 189 S. W. 597; James v. Casualty Co., 113 Mo. App. 622, 88 S. W. 
125: Insurance Co. v. Muir, 126 Fed. 926, 61 C. C. A. 456; King v. In- 
surance Co., 101 Ga. 64, 28 S. E. 661, 65 Am. St. Rep. 288; Wilmarth v. 
Insurance Co., 168 Cal. 536, 143 Pac. 780, Ann. Cas. 1915B, 1120; Bar- 
ber v. Travelers’ Insurance Co. 165 Ill. App. 239. 

We do not think there is anthing said in Turner v. Fidelity & Casu- 
alty Co., 274 Mo. 260, 202 S. W. 1078, L. R. A. 1918E, 381, or Fay v. 
Etna Life Insurance Co., 268 Mo. 373, 187 S. W. 861, which announces 
a contrary rule under such a state of facts as is detailed by the plaintiff 
in this case and under the terms of a similar policy. 

[2, 3] We now pass to the next question as to whether or not 
there was reversible error in the court’s action in refusing to declare a 
mistrial on acount of the voluntary statement of the witness with respect 
to the testimony heretofore set out in this opinion. The court admon- 
ished the jury that they should wholly disregard such statement, and as 
the question of declaring a mistrial under such circumstances is largely 
a matter within the discretion of the trial court, we do not think, in 
view of all the circumstances, that this was reversible error, especially 
as there may be some doubt as to whether or not the answer of the wit- 
ness was entirely voluntary or was not in some respects an answer to the 
question asked by counsel. Wojciechowski v. Coryell, 217 S. W. 638; 
Stutz v. Milligan et al. 223 S. W. 128. 

We now come to appellant’s final contention, which is that there was 
no evidence to support the finding of the jury imposing damages and at- 
torney’s fees. 

[4] Plaintiff testified that when he was in defendant’s office, when 
the question of settlement was being discussed, he was told by one of 
defendant’s agents that, unless he accepted the amount offered him in 
settlement,, his policy would be canceled and he would not get anything. 
He also states that after his refusal his policy was canceled. We think 
this fact, if it is a fact, together with all the other facts and circum- 
stances in the case, authorized the court to submit this question to the 
jury, and we would not be justified in disturbing their verdict. The 
arbitrary action of the defendant in canceling the policy because plaintiff 
refused to accept the amount offered him would be a fact tending to 
show the willful refusal of the defendant to pay the amount recovered 
on the policy, while it may not be any evidence bearing upon his right 
to recovery. Fay v. A&tna Life Insurance Co., supra. 

The commissioner recommends that the judgment be affirmed. 


Per CuriAM. The foregoing opinion of Nipper, C.. is adopted as 
the opinion of the court. ‘ 

The judgment ‘of the circuit court is accordingly affirmed. 

Reynolds, P. J., and Allen and Becker, JJ., concur. 


BERRYMAN v. SOUTHERN SURETY CO. (No. 20450.) 
(Supreme Court of Missouri, Division No. 2. Dec. 15, 1920.) 
227 Southwestern Reporter, 96. 
1. INSURANCE—IN ACCIDENT POLICY ON LIFE OF PERSON 


KILLED BY ANOTHER, EVIDENCE HELD TO WARRANT 
FINDINGS FOR PLAINTIFF. 


In an action on an accident policy on the life of a person who was 
killed by another whom it was claimed he was attacking, evidence held 
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to warrant findings that the killing was unlawful. and that insured did 
not know or have reason to believe that the slayer was armed and in- 
tended to do him bodily harm, 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


2. INSURANCE—PROVISION REQUIRING PAYMENT OF PRE- 
MIUM BEFORE POLICY SHOULD BE EFFECTIVE HELD 
WAIVED. 


A provision of an application for accident insurance made a part of 
the policy that the insurance should not be effective until payment of the 
premium while insured was in good health and free from injury might 
be waived by the insurer’s agent authorized to countersign and deliver 
policies and collect the premium and was waived where the agent deliv- 
ered the policy, treated the matter as a cash transaction, remitted the 
premium to the company, and looked to insured for repayment to him 
as an individual obligation. 


(For other cases, see Insurance, Dec. Dig. § 141[2].) 


3. INSURANCE— RECITAL OF PAYMENT OF PREMIUM ES- 
TOPS INSURER TO SHOW CONTRARY TO INVALIDATE 
POLICY. 


Where a policy acknowledges receipt of the first preimum, the insurer 
is estopped to deny _ payment for the purpose of showing that the 
policy is void. 

(For other cases, see Insurance, Dec. Dig. § 141[3].) 


4. INSURANCE—INSTRUCTION AS TO EFFECT OF ASSAULT 
BY DECEASED ON PERSON KILLING HIM HELD SUFFI- 
CIENTLY FAVORABLE. 


In an action on an accident policy on the life of a person who was 
killed by R., an instruction that, if he assaulted R. without just cause or 
provocation. and knew or had reasonable cause to believe that R. was 
armed with a deadly weapon, then he was presumed to have known that 
as a probable consequence of the assault he was liable to be killed or 
suffer great bodily harm, was sufficiently favorable to defendant, and a 
requested instruction on. that subject was properly refused, especially 
where the evidence did not clearly show a fact on which it was based, 
and it ignored the fact that, if deceased attempted to strike R. with a 
chair, he might have been acting in defense of his life. 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 


5. INSURANCE—INSTRUCTION THAT KILLING, IF UNLAW- 
FUL AND WITHOUT LEGAL JUSTIFICATION, WAS ACCI- 
DENT, HELD NOT HARMFUL. 


In an action on an accident policy, an instruction in substance that 
the intentional killing of insured by R. with a gun was presumed to be un- 
lawful unless done in self-defense, and that, if the killing was unlawful 
“and without legal justification,” it constituted an accident. was not harm- 
ful to defendant because of the quoted words, as the jury was also re- 
quired to find that the killing was unlawful. 


(For other cases, see Insurance, Dec. Dig. § 669[11].) 


7. INSURANCE—LITIGATION OF QUESTION OF LIABILITY 
FOR KILLING BY THIRD PERSON HELD NOT A VEXA- 
TIOUS DELAY IN PAYMENT. 

Where the holder of an accident policy was killed by a third person 
who was the only eyewitness and claimed that the killing was. in self- 
defense, the insurer had a legal right to litigate the question of whether 
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insured lost his life as the result of an accident, and the exercise of such 
right did not constitute a vexatious delay in payment for which damages 
could be recovered. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Circuit Court, Buchanan County; Thomas B. Allen, 
Judge. 

Action by Bertha E. Berryman against the Southern Surety Com- 
pany. From a judgment for plaintiff. defendant appeals. Affirmed on 
condition that plaintiff remit part of the judgment. 


Culver & Phillip, of St. Joseph, for appellant. 
Graham & Silverman and Strop & Mayer, all of St. Joseph, for re- 
spondent. 


This action was commenced by. plaintiff, as the widow of Johnson E. 
Berryman, deceased, in the circuit court of Buchanan county aforesaid, 
on December 14, 1916, to recover of above defendant, as beneficiary, on 
an accident policy issued by it insuring said deceased against death and 
injuries resulting from accident. The cause was defended on the ground 
that the policy sued on was never in force because no premium was 
shown to have been paid prior to the death of deceased, and also on the 
ground that death did not result, “directly and exclusively of all other 
causes, from bodily injury sustained during the life of this policy, solely 
through external, violent, and accidental means (excluding suicide, sane 
or insane, nor an attyempt thereat).” 

The policy is in ordinary form, and contains the language above 
quoted. It was issued January 9, 1916, for a term of one year. De- 
ceased was killed by William Richardson, February 18, 1916. Proof of 
his death was made in accordance with the requirements of said policy. 
Respondent is named as the beneficiary therein. The only witness who 
— as to what occurred in respect to the killing was William Rich- 
ardson. 

Both Richardson and Deceased were in the employ of Drinkard- 
Saeger-Vallery Company and engaged in the live stock business at the 
stockyards in St. Joseph, Mo. Richardson was not present at the trial, 
but the testimony which he gave in the case of State of Missouri v. 
Himself, wherein he was charged with the murder of Berryman. was 
offered in evidence by appellant, and, by stipulation, was used as the tes- 
timony of Richardson given in said cause. It appears from Richardson’s 
testimony that deceased complained of statements made by Richardson, 
which the latter conceded he had made. A quarrel ensued, and Rich- 


‘arson testified that he started to leave the room; that deceased said, “By 


God, I will knock your damned block off.” struck witness behind the 
ear, staggered him, and, as witness reached after his cap, which had 
fallen, deceased kicked him in the belly as he tried to get out. Richard- 
son said he then went down the hall by the elevator, stopped for a second 
or two, and thought he would go back, but changed his mind and went 
downstairs: that he finally reached the Transit House Cafe, and found 
Rex Duncan there eating his ‘dinner: that he asked Duncan for a gun. 
The latter went behind the bar, got a pistol, and asked Richardson what 
he wanted to do with it. He said to Duncan, “I just want to foutr- 
flush.” He got the gun, put it in his left hip pocket, and walked out. 
The scabbard was on the pistol. He testified that he then went back to 
the office of his company and found Vallery and Berryman talking to- 
gether. He said to deceased, “John, I would like to talk to you in the 
other room.” Richardson. turned, walked towards the room, and says 
deceased remarked, “I will go any God damned place with you,’ and they 
both entered the room. Richardson, in chief, testified as follows: 
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“QO. What did he do when he camerin the door? A. He walked in the 
room, pushed the door shut, and snapped the snap on. I said, ‘Set down, 
and let’s talk this over; I think you and I can fix .hings up, and J be- 
lieve I can convince you that you are wrong.’ He grabbed the chair with 
his right hand and said, ‘God damn you, I have been wanting you here 
for a long time; I am going to knock your God damned head off.’ He 
came at me with the chair. I ran my hand in my pocket. I was a little 
slow running my hand in my pocket, and he grabbed the gun with his 
left hand, and as he grabbed the gun I pulled the trigger. I think it was 
right against him. He dropped the chair and grabbed me by the arm with 
his right hand and threw me on the table. I said, ‘Stop, John. I 
wrenched my gun from his hand and I shot twice—I didn’t know—he 
went down on the floor, and I stepped around him and set the chair down, 
unlocked the door, went out, walked over to the telephone, and called 
my wife and said, ‘I am in trouble.’” 


On cross-examination Richardson testified: 


“Q. You thought it was necessary for you to get a gun for you to 
get along in a nice peaceable way? A. Yes, sir; I did. " * * 

“Q. What did you mean by ‘to make a four-flush’? A. Well, I 
wanted something with me to protect myself. I had adready known I 
wasn’t able to fight Mr. Berryman, and I felt I ought to have samething 
to protect myself, if he assaulted me. 

“Q. And when you went back to talk to Mr. Berryman you felt you 
would need a gun? A, Yes, sir. * * 

“Q. What did you expect to do org the gun if you didn’t expect to 
shoot? A. I expected to keep him off of me if he went to jump on me. 
* * * JT thought I would talk to Mr. Berryman and try to adjust our 
matters in a nice, respectable way, and get into no fight and have no 
trouble. * * * 

“Q. All you said to Mr. Berryman was, ‘I am ready to talk to you 
now, Jack: come in this room with me’? A. Yes, sir.” 

(Italics ours.) 

Richardson testified that, when deceased entered the room, he (de- 
ceased) locked the door and put his hand on the chair; that he (witness) 
was at west end of table. He further testified: 

“Q. You didn’t offer to pull your gun then when he locked the dgor, 
did you? A. No, sir. 

“Q. Where was this chair setting that Mr. Berryman took hold of? 
A. Well, I think it was setting | at the typewriter that was in the room, 
right in the east corner. * * 

“Q. You asked Mr. Sova to get a chair 4nd be seated, didn’t 
Po) Aes SRT eS 8 

“Q. After he put his hand on the chair, what did he do? A. I spoke 
to him and asked him to be seated, and he says ‘God damn you, I have 
got you where I want you; Iam going to knock your 
block off.’ 

“Q. What did you think he was going to do when he put his hand on 
the chair?. A. I didn’t give that a thought. I didn’t think what he was 
going to do, 

“Q. There was nothi"g hostile about Is putting his hand on the 
chair, was there, Mr. Richardson? A. No: not necessarily.” 

(Italics ours.) 

He said Berryman was dead within three or four minutes after he 
entered the room. This witness further testified : 

“Q. You say he had this chair lifted over your head? A. No, sir; I 
didn’t say any such thing. I said he had this chair in his hand? he was 
coming with it in his hand. 

“Q. Was it up or down? A. He was coming up. 


you 
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ae Describe how? A. He had hold of the chair and was coming 
with it. 

* a Was it up or down? A. It was about even with his body or 
ead. : 

“(). Were the legs of the chair down or up? A. I kind of think the 
legs of the chair were dow”, * * * 

“Q. Had you drawn your pistol at that time? A. When he started 
towards me with the chair, I drew my pistol. 

“Q. What did you say to him? A. I didn’t say anything until he 
had me on the table. 

“Q. You had shot him befofe that? A. Yes, sir. * * * 

“Q. Then you shot him twice after he had you in that position? A. 
I pulled the gun up in some way and shot twice. * 

“Q. When did Mr. Berryman drop the chair? A. Well, sir, I don’t 
know that I can tell you when he dropped the chair. He must have drop- 
ped it when he got close to me.” 

(Italics ours.) 

Deceased was blind in his right eye. 

Dr. Lynch, the coroner, testified: 

That deceased was shot in the breast. 

“Q. Was that shot fired from the front or in the rear? A. It was 
fired from in front.” 

He said that either of the three shots would have caused death. He 
was shot in the neck and in the back of his head He gave it as his opin- 
ion that the shot in the back of the head killed him immediately. He said 
deceased was a large, well-built man and. weighed about 200 pounds 

The premium due on the policy at the time of its delivery was not 
paid, until several days after Berryman was killed. It was then paid to 
Nathan Evans, the agent who delivered the policy to deceased. The evi- 
dence relating to this subject will be considered later. 

The case was tried before a jury, and resulted in a verdict for plain- 
tiff for the face of said policy, $7,500, and interest, amounting to $557.57, 
together with $750 for vexatious refusal to pay, and $1,000 attorney’s 
fees. Defendant, in due time, appealed the cause to this court. 

The rulings ‘of the court in respect to the admission and exclusion 
of testimony, the giving and refusal of instructions, as well as such other 
matters as may be deemed necessary, will be considered in the opinion. 


Raitey, C. (after stating the facts as above). [1] We are called 
upon to construe the insuring clause of the policy sued on, which reads 
as follows : 

“(1) The effects resulting directly and exclusively of all other causes, 
from bodily injury sustained during the life of this policy, solely through 
external, violent and accidental means. * * S 

Under proposition 1 of its “Points and abbas appellant con- 
tends that: 


“The insured did not meet death solely through external, violent, and 
accidental means, and the trial court should so have instructed the jury.” 

The following authorities are cited in support of the above conten- 
tion: Taliaferro v. Travelers’ Protective Ass’n, 80 Fed. 368, 25 C. C. A. 
494 Lovelace v. Travelers’ Ass’n., 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 
209, 47 Am. St. Rep. 638; Meister v. Assurance Corporation, 92 Or. 96, 
179 Pac. 913, 4 A. L. R. 718; Hutton v. Insurance Co., 267 Ill. 267, 108 
N. E. 296, L. R. A. 1915E, 127, Ann. Cas. 1916C, 577; Price v. Occidental 
Ins. Co., 169 Cal. 800, 147 Pac. 1175; Prudential Casualty Co. v. Curry, 
10 Ala. App. 642, 65 South. 852. 


The opinion in the Taliaferro Case was written by Judge Thayer, and 


some of the facts which distinguished the case from the one at bar are as 
follows: 
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“Henry Frith went outside of the gate, as he was requested to do, 
and entered into a conversation with the deceased, which was carried on 
at first in a low tone, and apparently in a friendly spirit. What was said 
by the parties at first was not understood. The conversation finally be- 
came louder, and both parties seemed to become angry. Very soon Frith 
was heard to say, ‘I don’t want any trouble,’ and the deceased replied, 
‘You must not insult me,’ to which Frith answered, ‘You must not insult 
me.’ Thereupon the deceased was heard to say ‘he must have revenge; 
put yourself in shape,’ whereupon Frith pulled off his coat, and threw it 
upon the fence. Immediately thereafter the deceased pulled a pistol, 
rushed upon Frith, and struck him with the pistol in the face, knocking 
him against a tree. Frith then draw his own pistol, and shot the deceased 
several times, inflicting wounds of which he shortly thereafter died.” 

On page 370 of 80 Fed., on page 495 of 25 C. C. A., Judge Thayer, 
speaking of deceased, said: 


“He was the first to draw a deadly weapon, accompanying that action 
with the exclamation that he must have revenge’ and at the same time 
warning Frith ‘to put himself in sh4pe.” This can be regarded in no 
other light than an invitation to a deadly encounter, in which the deceased 
voluntarily put his life at stake, and deliberately took the chances of get- 
ting killed. * * * [Italics ours.] The case on which counsel for the 
plaintiff in error appears to place most reliance is Lovelace v. Associa- 
tion, 126 Mo. 104, 114, 28 S. W. 877, but in that case, while it appeared 
that the deceased had engaged in a quarrel which he might very well 
have avoided, it did not appear that he had drawn a weapon of any sort, 
or that he knew, when he engaged in the quarrel, that his opponent was 
armed. So far as the case showed, the deceased had no reason to ex- 
pect, when he engaged in the rencounter, that it would result in any bodily 
harm to either party, and for that reason the court appears to have held 
that the unexpected result of the affray was an accident, so far as the 
deceased was concerned.” 


We have set out the facts very fully in this case. There is no evi- 
dence tending to show, nor is it claimed, that deceased had any gun or 
knife in either of the encounters which he had with Richardson. It is 
equally as clear that Richardson was not armed when deceased struck him 
in the first encounter. Richardson left the scene of the first affray, with- 
out any intimation that he intended to return and renew the conflict. 
After obtaining and secreting the pistol in his hip pocket, he went back to 
the room where deceased was located, called him by his given name, and 
asked him to come into the other room. There is nothing in the testi- 
mony to indicate, that deceased knew, or had reaso™ to believe, that 
Richardson was armed, or that he was inviting deceased into said room 
for the purpose of renewing the fight. On the contrary, it can hardly be 
believed that deceased would have voluntarily followed Richardson into 
the other room, without taking some means to protect himself, had he 
known or thought that Richardson was then armed. After both had ar- 
rived in the room, Richardson said, he asked deceased to take a chair, that 
the latter had his hand on one, near the typewriter, and that deceased 
then came towards him with the chair, but 4e nowhere testified that de- 
ceased struck him or struck 4t him with the chair. On the contrary, he 
testified that deceased “must hawe dropped it when he got close to my.” 
(Italics ours.) We think the evidence is clear that Richardson, after ob- 
taining the pistol, induced deceased to come into the other room, away 
from his companion, in order that he might obtain’ revenge for the injury 
previously inflicted upon him by deceased. The testimony of Richardson 
in this case was that given by him in the criminal court where his liberty 
was at stake. The mouth of deceased was closed in death, and no ione 
was present to contradict Richardson; yet, as shown by the testimony pre- 
viously set out, we think the jury was fully justified in finding that de- 
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ceased was unlawfully killed by Richardson, without any reason upon the 
part of deceased for believing that Richardson was armed and intended 
to do him bodily harm. 

The facts presented in the other cases cited can be distinguished from 
those at bar. We are satisfied with the principles of law declared in Love- 
lace v. Travelers’ Association, 126 Mo. 104, 28 S. W. 877, 30 L. R. A. 
209, 47 Am. St. Rep. 638. To same effect are Collins v. Fidelity & Cas- 
ualty Co., 63 Mo. App. 253: Union Casualty, etc., Co. v. Harroll, 98 
Tenn. 591, 40 S. W. 1080, 60 Am. St. Rép. 873: Interstate Business Men’s 
Accident Ass’n v. Lester, 257 Fed. 225, 168 C. C. A. 309. 

The foregoing contention of defendant does not meet with our 
approval, and is accordingly overruled. 

2. Appellant contends that: 


“The policy was not in force at the time of insured’s death, because 
the first premium had not then been paid, and the court erred in so re- 
fusing to instruct the jury.” 

In support of above contention we are cited to the commencement of 
said policy, which reads as follows: . 

“In consideration of the premium of sixty-five and “/,. dollars, and 
the statements in the application for this policy, a copy of which is in- 
dorsed hereon and made a part hereof,” etc. 

We are also referred to that part of the applcation mentioned on 
pages 27 and 28 of abstract, which reads as follows: 


“(16) I understand and agree that the insurance is not effective until 
the policy has actually been issued by the company and the premium paid 
while I am in good health and free from all injury, and that the com- 
pany shall not be bound by any knowledge of or statements made by or 
to any agent unless written hereon.” 


The above application is addressed to the Southern Surety Company, 
at its general offices in St. Louis, Mo. It is signed: “The Travelers’ In- 
surance Company, by John E. Akern, Secretary. Johnson E. Berryman, 
Insured.” It was dated at Hartford, Conn., on January 24, 1916. 

We are not advised as to why the above application was addressed to 
the appellant and signed by the Travelers’ Insurance Company. It is 
clear from the evidence before us that Nathan Evans was the accredited 
agent of appellant at St. Joseph, Mo., when the policy in controversy was 
written and delivered to deceased, although the name of Alfred W. Evans, 
his son, was used for that of Nathan Evans. In other words, the latter 
testified that the business, at the instance of defendant, was done by him 
in the name of his son. 

Nathan Evans was examined as a witness in behalf of defendant. 
On cross-examination he testified : 

“Q. The policy that was issued to Johnson E. Berryman purports 
to be signed by A. W. Evans. Did your son, or A. W. Evans, ever 
countersign that? A. No, sir; I signed it. 

“Q. That is countersigned by you? A. Yes, sir. 

“Q. Did you have authority, and was it your custom, to counter- 
sign and deliver policies at St. Joseph? A. Yes, sir. * * * 

“Q. What has been the custom during your agency for this company, 
what was its custom with reference to requiring payment at the time the 
policy was issued? A. We did not require it. 

“Q. You did not require it? A. No, sir. 

“Q. And such was not the custom? A. Such has not been.” 


He testified that this policy was issued on January 9, 1916, but was 
held up until after January on account of the one eye cause that he sent 
the company a remittance for the February account which covered the 
Berryman policy; that, at any rate, defendant got the money. Witness 
further testified : 
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“Q. In any event they kept an account with you of the policies that 
you issued and delivered, did they not? A. Yes, sir. 
_ “Q. It was your custom to report the policies when issued? A. Yes, 
sir. 

“Q. You were charged by the company with the amount of the poli- 
cies when you reported their issuance? A. Yes, sir. 

“Q. That was the custom and method of their doing business? A. 
Yes, sir. 

“Q. The agent is charged with the premium, and, if he saw fit to ex- 
tend a credit, why, he did so; that is right, is it? A. Yes, sir. 3 

“Q. That was your usual method of doing business? A. Yes, sir. 

“Q. And the company, as you say, always charged you with the ac- 
count upon the issuance of the. policy? A. That is right.” 


He said Berryman told him he would not give him a check for the 
premium when the policy was delivered, but would hand it to him in a 
few days. He told Berryman this was satisfactory. He met Berryman 
in the Exchange Building one day, and deceased asked him to come back 
on the elevator and he would pay him the premium on that policy. He 
told Berryman he was in a hurry, and he could hand it to him next time 
he came down, or that he would see him later. 

Witness further testified as follows: 


“Q. You. representing this defendant and having authority to issue 
policies, at the time you did deliver this policy, delivered it to Berryman, 
you delivered it with the understanding and intention that it was to be in 
force at that time, didn’t you? A. Surely,’ (Italics ours.) 


Other facts and circumstances were given in evidence tending to cor- 
roborate the foregoing testimony of Evans. 

If the agent, in dealing with men who are financially good, extends 
credit to them, and treats the premium as paid at the time the policy is 
delivered, it inflicts no injury upon the principal, if the agent transmits 
to the principal in the usual course of business, the premium which the 
insured was expected to pay. If this is considered a matter of import- 
ance, there is no reason why the agent might not be required to give a 
bond covering the loss, if any, occasioned by nonpayment of the premium. 

[2] Aside, however, from the foregoing there are other reasons for 
overruling above contention. It is manifest that the above-quoted pro- 
vision in respect to the payment of the premium is inserted solely for the 
benefit of the insurer, and may be waived by an agent authorized to 
countersign the policy, deliver same, and collect the premium thereon. 
Edwards v. Business Men’s Accident Association (App.) 221 S. W. 422; 
Dunken v. A®tna Life Insurance Co. (Tex. Civ. App.) 221 S. W. 691; 
Malone v, State Life Ins. Co. (App.) 213 S. W. loc. cit. 878 et seq.; 
Mooney v. Insurance Co., 80 Mo. App. loc. cit. 195; James v. M. R. F. L. 
A., 148 Mo. loc. cit. 10, 11, 12, 49 S. W. 978; Titus v. Insurance Co., 81 
N. Y. 419: Hollis v. State Ins. Co., 65 Iowa, 454, 21 N. W. 774; Joyce on 
Insurance, § 1353. In this case the agent delivered the policy, treated the 
payment of premium as a cash transaction, looked to Berryman for re- 
payment to him as an individual obligation, and sent the amount of the 
premium to defendant in due course of business, as he would have done 
had the premium been paid in cash. 

This subject is considered and discussed with marked ability by Judge 
Sturgis in the Malone Case, supra, where numerous authorities are cited, 
and the conclusion above reached is fully sustained. 

[3] (a) Under the facts heretofore stated, defendant is estopped 
from showing that the policy is void for failure of the deceased to pay 
the first premium in cash when the policy was delivered. Dobyns v. Bay 
State Ben. Ass’n, 144 Mo. loc. cit. 109, and cases cited 45 S. W. 1107; Mo. 
State Life Ins. Co. v. Salisbury, 213 S. W. 791: Dunken v. Ins. Co. (Tex. 
Civ. App.) 221 S. W. loc. cit. 695, and cases cited. 
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Judge White in the Salisbury Case, supra, 213 S. W. at page 791, 
correctly states the rule of law in respect to this matter as follows: 


“It is held, where a policy acknowledges the receipt of the first pre- 
mium, that such receipt might be disputed for some purposes as any other 
receipt, but that the payment of the first premium, as recited, could not 
be disputed for the purpose of invalidating the instrument.” (Italics 
ours.) 


Without prolonging this branch of the discussion we are of the opin- 
ion that the foregoing contention of appellant, as applied to the facts of 
this case, is unsound and should be overruled. 

[4] 3. Appellant complains of the action of trial court in refusing 
to give its instruction marked F, which reads as follows: 


“If you beli¢ve from the evidence that at the time John E. Berryman 
was shot and killed by William Richardson he the said Berryman, was 
making an assault upon the said Richardson with a chair held in his 
hand, with the intention of killing the said Richardson or doing him great 
bodily harm, and that in resisting such assault so being made by said 
Berryman said Richardson shot’and killed said Berryman, then your 
verdict, will be for the defendant.” 


We have very fully set out the evidence of Richardson as to what 
occurred when he killed Berryman, and have fully considered the law 
relating to this subject under proposition 1, supra. Aside, however, from 
the foregoing, the evidence does not clearly show that deceased was at- 
tempting to assault Richardson with the chair. On the contrary, deceased 
had dropped the same before he was shot. Richardson testified that: 
“He must have dropped it when he got close to me.” Again, Richardson 
had armed himself, went back to the scene of former conflict, and invited 
deceased into the other room, away from his companion. This instruc- 
tion ignores the fact that the jury may have concluded from all the evi- 
dence that deceased, if he did attempt to use the chair, was doing so in 
defense of his own life, after discovering that Richardson was armed 
with a gun and was about to shoot him. 

The court, however, at the instance of defendant, gave to the jury 
instruction numbered 1, which reads as follows: 


“If you believe from thé evidence that John E. Berryman assaulted 
William Richardson without any just cause or provocation, and that at 
the time he committed said assault he knew, or had reasonable cause to 
believe, under all the facts and circumstances, that said Richardson was 
armed with a deadly weapon, then said Berryman is presumed and must 
be held to have known that as the probable consequences of making said 
assault he was liable to be killed or suffer great bodily harm, and under 
such circumstances your verdict must be for the defendant.” 

The foregoing instruction presented the case to the jury in terms as 
favorable to defendant as the law would allow. There was therefore 
no necessity for the givng of said instruction F, as the subject-matter 
of same was fully covered by instruction numbered 1, supra. We are of 
the opinion that the court committed no error in refusing said instruction 
as asked. 

[5, 6] 4. The trial court is charged with having committed error in 
giving plaintiff's instruction numbered 2, without defining legal justifi- 
cation. Said instruction reads as follows: 

“The court instructs the jury that the intentional killing with a dead- 
ly weapon of one human being by another is presumed in law to be un- 
lawful, and the jury will be justified in acting upon this presumption, un- 
less upon all of the facts and circumstances as detailed in evidence the 
jury find that there was legal justification on the part of Richardson in 
killing said Berryman. And the court further instructs the jury that, 
if they find and believe from the evidence that the killing by Richardson 
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of Berryman, as detailed in evidence, was unlawful and without legal 
justification, then the said killing of Berryman by Richardson constituted 
an accident within the meaning of the policy sued upon in this case, not- 
withstanding the act of said Richardson in killing Berryman was inten- 
tional on the part of said Richardson.” 


Richardson was not on trial in this case. The jurors were informed, 
in substance, that the intentional killing of deceased by Richardson, with 
the gun mentioned in evidence, was presumed to be unlawful unless the 
killing was done in self-defense. It went further, and told the jury that, 
if the latter believed from the evidence that Richardson’s act in killing 
deceased was unlawful and without legal justification, etc., the said kill- 
ing constituted an accident, etc. The defendant sustained no possible 
injury in the use of the words “and without legal justification,” as the 
jurois were required to find that the killing of deceased was unlawful. 
If counsel for appellant thought the jury might be misled by the use of 
the words “without legal justification,” they had the right to ask an in- 
struction defining said language. Browning \. Railway Co., 124 Mo. loc. 
cit. 71, 72. 27 S. W. 644; Wheeler v. Bowles, 163 Mo. 398, 63 S. W. 675; 
Smith v. Fordyce, 190 Mo. loc. cit. 30, 88 S. W. 679; King v. St. Louis, 
250 Mo. loc. cit. 514, 157 S. W. 498: Powell v. Railroad, 255 Mo. loc. cit. 
453, 454, 164 S. W. 628: State ex rel., etc., v. Reynolds, 257 Mo. loc. cit. 
30, 165 S. W. 729: Winterman v. Rys. Co. (App.) 203 S. W. 487; O’Hara 
v. Lamb Const. Co. (App.) 206 S. W. loc. cit. 256: Cook v. City of St. 
Joseph (App.)- 220 S. W. loc. cit. 694. They were content, however, in 
their instruction numbered 1, supra, given by the court at their instance, 
to use in substance the same language complained of in above declara- 
tion. It reads as follows: 

“If you believe from the evidence that John E. Berryman assaulted 
William Richardson without any just cause or provocation,” etc., your 
verdict must be for defendant. 

We are of the opinion that the foregoing contention is without merit 
and should be overruled. 

[7] 5. It is insisted by appellant that there was no evidence of vexa- 
tious delay, and that the court committed error in submitting this question 
to the jury. 

There are some proceedings in respect to defendant’s conduct shown 
by the record which are not worthy of commendation; yet, taking the 
case as a whole, we are of the opinion that appellant had the legal right, 
on the evidence before-us to litigate with plaintiff the question as to 
whether deceased lost his life as the result of an accident. Richardson 
was the only eyewitness to the killing. The liability of defendant depend- 
ed upon the testimony which Richardson gave at the trial. If the jury 
had found for defendant upon this issue, there could have been no re- 
covery. On the other hand, it was the province of the jury to determine 
whether the death of deceased was the result of an accident or whether 
he should have anticipated that death or bodily harm might come to him 
by pursuing the course which he took at the time of the tragedy. 

Plaintiff bases her right of recovery, as to the penalties allowed, on 
section 7068, R. S. 1909. 

In the recent case of Non-Royalty Shde Co. v. Assurance Co., 277 
Mo. loc. cit. 422, 423, 210 S. W. 37, 42, Judge Faris, speaking for this di- 
vision, in construing above section, said: 

“We are convinced that a vexatious refusal to pay an insurance loss 
is not to be deduced from the mere fact that upon suit the verdict is ad- 
verse to the defendant. Patterson v. Insurance Co., 174 Mo. App. 44; 
Keller v. Insurance Co., 198 Mo. 440. If the fact of an adverse decision 
is to constitute the sole and decisive test, it would be fairly plain that this 
court was in error when it held the statute to be constitutional. For it 
is only upon the fundamental ground of a vexatious refusal to pay that 











402 Insurance Law Journal, Vol. 57. [Apr., 1921. 


the penalty inflicted by the statute can be upheld. The defendant is to be 
allowed to entertain an honest difference of opinion as to its liability, or 
as to the extent of such liability under the contract of insurance, and to 
litigate that difference; otherwise the provision of the statute is obviously 
so shot through with duress as to be invalid upon any view. It is from 
the very nature of the case, and from the protean from which the facts 
of the case assume, difficult, if not impossible, to frame any general rule 
for use in determining when a refusal to pay is vexatious and when it is 
not. Judge Trimble, of the Kansas City Court of Appeals, has an- 
nounced a rule, which commends itself to us so far as it goes, and it goes 
as far as it is wise or safe to go in announcing a rule to govern cases 
wherein the facts are as variant as we find them in insurance cases upon 
this question. This rule reads thus: ‘And while affirmative proof is 
not required to show vexatious refusal, yet the penalty should not be in- 
flicted unless the evidence and circumstances show that such refusal was 
willful and without reasonable cause as the facts appeared to a reasona- 
ble and prudent man before the trial: and merely because the judgment, 
after trial, is adverse to defendant's contention, is no reason for inflict- 
ing the penalty.’ Patterson v. American Ins. Co., 174 Mo. App. foc. cit. 
44.” 


Having reached the conclusion that defendant had reasonable grounds 
for defending the case upon the merits in respect to foregoing matter, we 
are of the opinion that the question of vexatious litigation ought not to 
have been submitted to the jury in this case. 

On June 26, 1917, the court entered a judgment upon the verdict of 
the jury in favor of plaintiff for $8,057.50, being the amount then due on 
the policy, and likewise entered, as a part of said judgment, in the form 
of penalties and attorney’s fees, $1,750. In our opinion, the above judg- 
ment is excessive as to said sum of $1,750 allowed as penalties and at- 
torney’s fees. If respondent will remit, as part ‘of said judgment herein, 
within 20 days from the filing of this opinion, the sa:d sum of $1.750, as 
of the date of said judgment, the remainder of said judgment will stand 
aes otherwise the cauSe will be reversed, and remanded for a new 
trial. 

White and Mozley, C. C., concur. 


Per Curiam. The foregoing opinion of Railey, C., is hereby adopted 
as the opinion of the court. 


All concur. 


CAMPANA v. RIDGELY PROTECTIVE ASS'N. 


(New York Supreme Court, Appellate Term, First Department. January 
, 1921.) 


186 New York Supplement, 8&2. 


INSURANCE—EVIDENCE INSUFFICIENT TO ESTABLISH PHY- 
SICIAN’S ATTENDANCE, NECESSARY TO RECOVER 
UNDER INDEMNITY POLICY. 

In an action for indemnity under an accident and sickness indemnity 
policy, evidence held insufficient to establish a necessary requisite to re- 
covery under the policy, namely, that plaintiff was regularly attended in 
his house by a qualified physician during his illness. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 
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Appeal from Municipal Court, Borough of Manhattan, Eighth Dis- 
trict. 

Action by Leonardo Campana against the Ridgely Protective As- 
sociation. From a judgment for plaintiff, defendant appeals.. Judg- 
ment reversed, and judgment directed in favor of defendant. 


Argued December term,, 1920, before Guy, Lehman, and Wagner, JJ. 


Middlebrook & Borland, of New York City (Percy F. Griffin, of 
New York City, of counsel), for appellant. 


Antonacchio & Rubino, of New York City (Felix Antonacchio, of 
New York City, of counsel), for respondent. 


Guy, J. Defendant appeals from a judgment in favor of plain- 
tiff in an action to recover indemnity under an accident and sickness 
indemnity policy, which policy contained the following c'ause, entitled 
“Sickness Indemnity” : 


“E. The association will pay at the rate of twelve dollars for the first 
week, and at the rate of twenty-four dollars per week (including the 
fractional part of a week), during the remainder of the period that the 
insured is totally disabled and absolutely necessarily confined within his 
house by sickness with a pronounced disease, @nd therein regularly at- 
tended by a qualified physicia", and the sum of twelve dollars for each 
entire week of total disability continuing after such confinement, and 
requiring the services and personal attendance of a qualified physician: 
Provided that a disability to be recognized under this clause E shall nec- 
essitate at least seven consecutive days of such confinement within the 
house.” 

Plaintiff’s claim is for indemnity under said policy for the period 
extending from January 15, 1920, to April 18, 1920. The undisputed 
evidence in the case established that during said period plaintiff was 
never attended at the place of confinement by a qualified physician, 
but merely communicated through members of his family with his 
physician over a telephone, and that subsequent to a period of two 
weeks, during which, plaintiff testified, he was confined to his house, 
he visited his physician on an average of twice a week during the term 
of his disability. 

The only question raised on this appeal is the proper interpretation 
of the above clause contained in the policy and its application to the 
facts herein. By clause E of the policy the insured, in order to recover, 
had to establish his total disability, that he was necessarily confined 
within his house by sickness with a pronounced disease, that he had 
been therein regularly attended by a qualified physician, and that his 
disability necessitated at least seven consecutive days of such confine- 
ment within the house. 

As to total disability due to a pronounced disease, the evidence is 
conclusive. As to plaintiff’s necessary confinement to the house for 
seven consecutive days, the testimony of plaintiff and his physician 
is sO contradictory ‘and uncertain that it would appear that the judg- 
ment is against the weight of evidence: but as to the requirement 
that the insured, before being entitled to recover, should prove that 
he had been regularly attended in his house by a qualified physician, 
plaintiff has failed utterly to make out a cause of action. 

In Liston v. New York Casualty Co., 28 Misc. Rep. 240, 58 N. Y. 
Supp. 1090, where the policy of insurance provided: 

“No disability shall constitute a claim * * * when the attendance 
of a phys’ cian is not required every second day at the bedside” 

—and it was shown that only on one occasion was the assured at- 
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tended by a physician, the court in reversing a judgment in favor of 
the assured, Leventritt, J., writing the opinion, say: 


“On this state of facts it is clear that the plaintiff cannot succeed. 
* * * Tt is certain that this plaintiff did not adduce testimony to meet 
the requirements of the quoted provision of the policy. He saw fit to 
enter into an agreement so phrased that his obligations were positive 
and that of the defendant optional. Gainor v. St. Lawrence Life Ass’n 
21 Misc. 27. We are compelled to reverse the judgment.” 


In this case the proof clearly shows that plaintiff failed to estab- 
lish one of the necessary requisites to recover under the policy, namely, 
that he was regularly attended in his house by a qualified physician dur- 
ing his illness. 

Judgment reversed, and judgment directed in favor of defendant, 
with $30 costs of appeal and costs in the court below. All concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. WEAVER. (No. 8426.) 
(Court of Civil Appeals of Texas. Dallas. Dec. 18, 1920.) 
226 Southwestern Reporter, 754. 


1. INSURANCE—EVIDENCE HELD SUFFICIENT TO CARRY TO 
JURY QUESTION WHETHER DISABILITY WAS SOLELY 
THE RESULT OF ACCIDENT. 

In an action a policy in.uring against loss of time resulting from ac- 
cidental bodily injury or from disease or illness common to both sexes, 
evidence /ield sufficient to carry to the jury the question whether the in- 
sured’s disability resulted solely from accident and not from disease. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


3. INSURANCE — SALPINGITIS HELD “DISEASE COMMON TO 

BOTH SEXES” WITHIN HEALTH POLICY. 

Within the terms of a health policy insuring against loss of time 
from disease or iJlness common to both sexes, < disease is common to 
both sexes unless one sex is immune therefrom, and the disease known as 
salpingitis, which is sort of an inflammation, is deemed a disease com- 
mon to both sexes, as males are not immune, though it attacked insured 
a woman in her genital organs. 

(For other cases, see Insurance, Dec. Dig. § 454.) 


Appeal from Dallas Count Court: W. L. Thornton, Judge. 

Action in justice court by Mrs. Wrenda Weaver against the National 
Life & Accident Insurance Company. From a judgment for plaintiff, de- 
fendant appealed to the county court. where plaintiff had judgment, and 
defendant appealed. Affirmed. 


Read, Lowrance & Bates, of Dallas. for appellant. 
Thompson, Knight, Baker & Harris and Marshall Thomas, all of 
Dallas, for appellee. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


MONTGOMERY ENTERPRISES et at. v. EMPIRE THEATER CO. 
(3 Div. 446.) 


(Supreme Court of Alabama. June 30, 1920. Rehearing Denied Oct. 21, 
1920.) 


86 Southern Reporter, 880. 


1, INSURANCE—FORFEITURE CLAUSES CONSTRUED STRICT- 
LY 


It is a rule of construction of printed blank contracts, as insurance 
policies, that they be construed with care and caution in the enforcement 
of forfeiture clauses contained in the printed form, but the courts are 
not at liberty to make new contracts for the parties where the language 
is unambiguous, and they are susceptible only of a single reasonable con- 
struction. 


(For other cases, see Insurance, ‘Dec. Dig. § 146[3].) 


Appeal from Circuit Court, Montgomery County; W. L. Martin, 
Judge. 

Suit by the Empire Theater Company against the Montgomery Enter- 
prises and others to enjoin the production of the first run of moving pic- 


ture films. From decree overruling demurrers to the bill, respondents ap- 
peal. Affirmed. 


Walton H. Hill and Ball & Beckwith, all of Montgomery, for appel- 
lants. 


Rushton & Crenshaw, of Montgomery, for appellee. 


GUGLIEMETTI er ux. v. GRAHAM et at, (Civ. 3321.) 


(District Court of Appeal, Second District, Division 1, California. Dec. 3, 
920. Hearing Denied by Supreme Court Jan. 31, 1921.) 


195 Pacific Reporter, 64. 


1. INSURANCE—UNDER CONTRACT OF INSURANCE OF AU- 
TOMOBILE STAGE LINE, INSURER WAS PROPER PARTY 
TO DAMAGE ACTION. 

A contract, insuring a company operating an automobile stage line, 
construed as creating a primary liability against the insurer in favor of 
persons whose property was injured or damaged, and not a mere contract 
indemnifying owner from loss paid, so that insurer was a proper party to 
damage action against driver. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 


Vol. LVII—24. 
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Appeal from ee Court, San Diego County; S. M. Marsh, Judge. 
Action by T. Gugliemetti and wife against Charles H. Graham and 
others. Judgment for plaintiffs, and defendants appeal. Affirmed. 


Duke Stone, of Los Angeles, for appellants. 
J. K. Stickney and H. W. Scheld, both of San Diego, for respondents. 


S. R. ZAGST & CO., Inc., v. SOUTHERN SURETY CO. (No. 22906.) 
(Supreme Court of Louisiana. Jan. 3, 1921.) 
86 Southern Reporter, 828. 


(Syllabus by Editorial Staff.) 


1. INSURANCE—CONTRACT HELD TO COVER TAKING DOWN 
OF DERRICKS IN OIL FIELDS. 


A contract of insurance against loss or liability for personal injury 
of an employee under the Workmen's Compensation Act and amendments 
thereto, including “erection and moving of derricks,” covered liability 
where servant was injured or killed while taking down a derrick, the 
usual and ordinary method of moving such derricks being to take them 
down and haul the lumber to the new location to be rebuilt there, al- 
though the policy stipulated that no wrecking or demolition of structures 
would be done by the assured. 


(For other cases; see Insurance, Dec. Dig. § 435.) 


2. INSURANCE—CONTRACT HELD TO COVER INJURY TO AS- 
. SURED’S SERVANT OUT OF STATE. 


A contract of insurance against liability for personal injury or death 
of an employee, providing that the location where the business or work: 
was to be carried on was the state of Louisiana, but further stipulating 
that it should cover injuries arising out of and in the course of the em- 
ployer’s trade while conducted “either at the location therein described 
or defined, or elsewhere in connection therewith,” covered death of a 
servant in the state of Texas, where the servant was temporarily beyond 
the state line doing work in connection with that which was being done 
mainly within the state of Louisiana. 


(For. other cases, see Insurance, Dec. Dig. § 435.) 


3. INSURANCE — INSURER REFUSING TO DEFEND, SUIT 
‘ COULD NOT DEFEND ACTION BY ASSURED FOR INDEM- 
NITY. 


Where contract of insurance against loss or liability for personal in- 
jury or death of an employee of the insured under the Workmen’s Com- 
pensation Law and amendments thereto provided that the insurer would 
defend any suit that might be brought against the assured for compensa- 
tion, and one of assured’s servants, while temporarily in Texas,- was killed 
and obtained compensation in an action which the insurer refused to de- 
fend, such insurer cannot set up the defense that the fatal accident oc- 
cufred outside of Louisiana. and hence that the case was not governed by 
the Louisiana Compensation Law. and was not covered by the policy, in 
an action by the assured to recover the amount adjudged against him in 
the action against him for compensation. 


(For other cases, see Insurance, Dec. Dig. § 514.) 








Misc. ] Banner Laundry Co. v. Gt. East’n Cas. Co. 407 


Appeal from First Judicial District Court, Parish of Caddo J. R. 
Land, Judge. 

Suit by S. R. Zagst & Co., Incorporated against the Southern Surety 
Company. Judgment for defendant, and plaintiff appeals. Judgment an- 
nulled, and rendered for plaintiff. 


Slattery & Slattery, of Shreveport, for appellant. 
Thigpen & Herold, of Shreveport, for appellee. 


BANNER LAUNDRY CO. v. GREAT EASTERN CASUALTY CO. 
(No. 22055.) 


(Supreme Court of Minnesota. Jan. 7, 1921.) 
180 Northwestern Reporter, 997. 


(Syllabus by the Court.) 


1, INSURANCE — POLICY COVERING BREAKAGE OF GLASS 
HELD TO PROTECT LESSEE ON HIS LIABILITY TO RE- 
PLACE GLASS UNDER LEASE; PROOF OF BREAKAGE OF 
GLASS HELD PROOF OF CAUSE OF ACTION UNDER POL- 
ICY, IN ABSENCE OF SHOWING THAT IT WAS WITHIN 
EXCEPTIONS. 

A policy of insurance covering loss sustained by a lessee of a build- 
ing by reason of the breakage of glass by causes beyond his control pro- 
tects him upon his liability to replace broken glass according to the terms 
of his lease. Proof of breakage is proof of a cause of action founded 
on the policy unless there is an affirmative showing that the breakage was 
within an exception of the policy. 


(For other cases, see Insurance, Dec. Dig. §§ 424, 665[4].) 


2. INSURANCE—APPLICATION OF DOCTRINE RES IPSA LO- 
QUITOR HELD IMMATERIAL IN ACTION UNDER POLCIY 
COVERING BREAKAGE OF GLASS. 

Glass was broken in consequence of the explosion of a steam boiler 
located in the building and owned and operated by the lessee. The evi- 
dence showed that the explosion was due to the sticking of the safety 
valve. Whether the fact of the explosion did or did not make the doc- 
trine of res ipsa loquitor applicable is not material, because it appeared 
that the sticking of the valve was due either to some unknown cause or 
an unusual occurrence not likely to happen and only remotely or s'ightly 
probable. Negligence cannot be predicated upon such an occurrence, and 
the cause of the explosion was not within the control of the insured. 

(For other cases, see Insurance, Dec. Dig. § 428.) 

3. INSURANCE — WHEN “INSURABLE INTEREST” EXISTS 
STATED. 

To give one an insurable interest in the subject insured, it is not nec- 
essary that he should have an absolute right of property therein. He has 
an insurable interest if, by the destruction of the property, he will suffer 
a loss whether he has or has not any title to, lien upon, or possession of 
the property itself. 

(For other: cases, see Insurance, Dec. Dig. § 115[1].) 


(For other definitions, see Words and Phrases, First and Second 
Series, Insurable Interest.) 
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4. INSURANCE — THAT LESSEE NOT LIABLE UNDER LEASE 
HELD NOT TO PRECLUDE RECOVERY ON POLICY. COV- 
ERING BREAKAGE OF GLASS. 

The fact that the owner of the building had not enforced the coven- 
ant in the lease for the replacement of the broken glass did not preclude 
a recovery on the policy. 

(For other cases, see Insurance, Dec. Dig. § 424.) 


5. INSURANCE — DENIAL OF LIABILITY BY INSURER HELD 
TO ENTITLE INSURED TO SUE WITHOUT GIVING INSUR- 
ER OPPORTUNITY TO MAKE REPLACEMENTS OR SET- 
TLEMENT UNDER POLICY. 


The denial by the insurer of any liability upon the policy entitled the 
insured to sue without giving the insurer an opportunity to replace the 
glass under an option reserved in the policy and without waiting for the 
expiration of the time allowed for the making of a settlement under the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 612[1], 621.) 


Appeal from District Court, Ramsey County; C. C, Haupt, Judge. 

Action by the Banner Laundry Company against the Great Eastern 
Casualty Company. Judgment for plaintiff on a directed verdict, and 
from a denial of a new trial, defendant appeals. Affirmed. 


F. D. Larrabee, of Minneapolis, for appellant. 
O. E. Holman, of St. Paul, for respondent. 


VEITCH v. MASSACHUSETTS BONDING & INS. CO. (No. 13534.) 
(Kansas City Court of Appeals. Missouri. Nov. 8, 1920.) 
226 Southwestern Reporter, 658. 


INSURANCE—WHERE RIDER LIMITING ARTICLES COVERED 
WAS ATTACHED TO POLICY WITHOUT INSURED’S 
~~ ta REFORMATION PROPERLY DECREED FOR 

AUD 


Where, after burglary policy was returned by insured to be corrected 
to include furs, which was done, and the policy returned to insured, the 
insurer's officers decided to rewrite the policy to exclude furs, and pre- 
pared a rider excluding furs, which was not sent to the insuter’s agents, 
and in some unknown way was attached to the policy without insured’s 
knowledge or consent, the policy would be reformed after loss, on the 
ground of fraud, to include furs; the fact that a bill was rendered for a 
smaller sum than the agreed premium being immaterial, since insured 
did not know what the rate was, and paid whatever was demanded. 


(For other cases, see Insurance, Dec. Dig. § 143[4].) 


Appeal from Circuit Court, Buchanan County; Thos. B. Allen, Judge. 
“Not to be officially published.” 
Action by Sarah Virginia Veitch against the Massachusetts Bonding 
: ee Company. Decree for plaintiff, and defendant appeals. Af- 
rmed. 
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Randolph & Randolph, of St. Joseph, for appellant. 
Culver & Phillip, of St. Joseph, for respondent. 


TRIMBLE, J. This is an action in equity to correct or reform a pol- 
icy of burglary insurance on plaintiff's stock of merchandise, and to re- 
cover on the policy when so reformed the amount of a loss sustained 
through burglary. There is no contention over the fact that plaintiff sus- 
tained such loss, nor over the amount thereof. The only contention is 
over whether the policy should be reformed so as to cover and include 
the property stolen, to wit, furs; and whether reformation should be de- 
creed or not must be determined from the evidence adduced in the pres- 
entation of plaintiff’s case, for, at the close thereof defendant demurred, 
and, when overruled, submitted the case without offering any testimony. 

The ground of the reformation sought is fraud, in that, after a con- 
tract of burglary insurance, covering plaintiff’s stock of merchandise, in- 
cluding furs, was entered into between the parties, the defendant, without 
notifying the plaintiff and without her knowledge or consent, changed 
the policy so as to make it specifically exclude furs from the insurance, 
which change was not discovered by plaintiff until after the loss occur- 
red. The learned chancellor took the case under advisement and filed 
written findings; and the facts hereinafter stated, gleaned by us in a 
careful study of the record, do not extend beyond the scope of, but are in 
accord with, those found by the chancellor. 

Plaintiff was the owner of a first-class millinery establishment in the 
city of St. Joseph, the stock of which included furs. Prior to the taking 
out of the policy herein, she had sustained a loss by burglary, and some of 
her furs were stolen. She had no burglary insurance, and her unfortun- 
ate experience led her to desire some. F. H. Hill was in the employ of, 
and solicited insurance for, W. H. White & Sons, of St. Joseph, who were 
insurance agents, with authority to solicit burglary and other insurance 
for defendant and to submit the risk to the southwestern department of 
the defendant company at Kansas City, in charge of its resident manager 
and vice president. Said firm of White & Sons also had authority to de- 
liver policies, when issued, and to collect the premiums thereon. 

Mr. Hess, an attorney, had general oversight of plaintiff’s books. and’ 
office affairs, and White & Sons, through their employee Hill, solicited 
from the plaintiff, through Hess, a policy of burglary insurance on plain- 
tiff’s stock of goods, including furs. The queston of the ‘furs being cov- 
ered by the insurance was distinctly discussed, and Hill told Hess, plain- 
tiff’s agent and attorney, that the company would issue a policy covering 
furs, and he thougt the premium would be $40 a thousand, though he was.- 
not sure. Hess agreed to take the insurance. Hill thereupon reported 
the matter to his employers, White & Sons, who, through their chief clerk, 
Miss Buell, acting with authority, wrote to the defendant’s resident man- 
ager at Kansas City, asking if the company would carry burglary insur- 
ance on a stock of furs and millinery. The resident manager at Kansas 
City replied that the company would, upon approval of a mercantile in-- 
spection report. White & Sons thereupon, without the knowledge or co- 
operation of plaintiff, prepared a mercantile inspection report and an ap- 
plication for the insurance, and sent them to the defendant at Kansas 
City, requesting the issuance of the policy as soon as possible. Defend- 
ant’s general agent at Kansas City issued. the policy, and sent .it to White 
& Sons for delivery, and it was delivered to plaintiff. As thus sent and 
delivered, the policy. had a rider attached thereto, known in the trial as 
rider A. Section 8 of the schedule in this rider reads as follows: 


“8. Description of merchandise to be insured -is millinery, ladies’ 
waists, sweaters and furs.” 

That part of the above-quoted section not italicized was in the ordi- | 
nary print of the regular form of the rider, but that part’ which is itali- 
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cized was written with a typewriter in a blank space following the word 
“is”. However, clauses (a) and (b) of section 12 of said rider read as 
follows: — 

“12. The insurance under this policy shall apply speecifically as 


(a) On money and securities (subject to the lim- 

its specified under insuring clause B) and on 

merchandise as described under section 8 of 

the schedule, but excluding watches, gems, 

precious stones, articles made in whole or in 

part of gold or silver, silks, furs, linens, laces, 

silk laces, hand embroideries, feathers, silk Insurance Premium 

velvets and velours, or articles made in whole 

OF: principally Ahewel »..6.. 66665 ie echlescs $1,000 $40. 
(b) On money and securities (subject to the limits 

specified under insuring clause B) and on mer- 

chandise described under section 8 of the 

WIR EN i Siae Oi: BRASS AL awd cis $Nil. $Nil.” 


All of the above and foregoing clauses (a) and (b) was in the ordi- 
nary print of the regular form of the rider, except the figures $1,000 and 
“$40” in clause (a) under the words “Insurance” and “Premium”, re- 
spectively, and except the words “Nil” in clause (b) under the aforesaid 
words “Insurance” and “Premium”, which excepted words were written 
with a typewriter in the blank spaces left for that purpose. 


As thus written, the policy, in section 8 of the schedule, included furs 
in the coverage, but clause (a) of section 12 specifically excluded furs 
and specified the insurance as being $1,000 under that clause, while clause 
(b) which covered the property described in section 8 of the schedule, 
said there was no insurance thereupon. In other words, the policy in 
one place covered furs, but further on, and in a less conspicuous place, 
it excluded them, by placing the specified amount of insurance in clause 
(a) and not in clause (b). 


Upon delivery of the policy to plaintiff's agent and attorney, Hess, 
he examined it, and found this contradiction in its terms. He also found 
that section 6 of rider A read: 


“6. A watchman is employed by the assured and will be on duty at 
all times when the premises are not open for business without the prem- 
ises. He will register on a watchman’s clock at least hourly. Yes.” 


The italicized words were written with a typewriter in blank spaces 
left for that purpose, but the rest of said section was in the ordinary 
print of the policy form. Plaintiff had no watchman, and had not agreed 
to have one, neither had she agreed to a policy excluding furs, but, on 
the contrary, had specifically bargained for one covering the furs in her 
stock. Hess thereupon took the policy back to White & Sons, calling 
their attention to the discrepancy as to the coverage of furs and also to 
the provision as to a watchman registering hourly which should not be 
in the policy, and requested the agents to correct the policy in the par- 
ticulars named, and make it include the furs. The agents assured Hess 
the corrections would be made, and sent the policy back to the defend- 
ant’s resident manager at Kansas City with a letter, saying the property 
covered by the insurance should be specified under clause (b) of section 
12 and not under clause (a) of said section, as the latter excluded the 
items which the policy was intended to cover. The defendant’s office at 
Kansas City corrected the policy as requested so as to make it read that 
a watchman was "ot employed and also ‘changed the insurance from 
clause (a) to clause (b) of said section 12. As thus corrected, both 
section 8 and section 12 of the policy showed that the insurance included 
furs; and as thus corrected, it was delivered to plaintiff. 
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Thereafter the Kansas City office made a repoft to the home office 
of the defendant in Boston showing the issuance of the ‘policy.. The 
home office, upon learning that the policy covered furs in an establish- 
ment not protected by a “first-class burglar alarm system,” and in which 
. “private night watchman” was employed, wrote to the Kansas~City 
office to change the policy so that the “coverage on silks and furs” would 
be “reduced to 20 per cent of the amount of the policy. In other words, 
we desire that you rewrite the insurance to apply under item A of: the 
schedule instead of item B.” scaih 

Thereupon the Kansas City office wrote White & Sons, inclosing a 
copy of the home office letter, and saying: ! 

“We therefore must attach an indorsement to this policy making th 
insurance apply under group A which limits coverage ‘on silks, - furs, 
linens, laces, etc., to 20 per cent of the amount. of the: policy.” 

The letter then closed with a request to “please return the indorse- 
ment now attached to the policy.” A corrected rider, reducing the. lia- 
bility on furs to 20 per cent of the amount iof the policy, was inclosed 
with the letter. Owing to a mistake by the Kansas City office in prepar- 
ing this corrected rider, White & Sons did not attach it or have it ‘at- 
tached to the policy, but returned the rider to the Kansas City office, 
calling attention to the mistake. 


In the meantime, however, and before this last-mentioned mistake 
was corrected, the home office in Boston concluded it “did not. care to 
assume amy liability on these articles unless assured would employ special 
precautions for the protection of the premises,” and therefore wrote the 
Kansas City office to “rewrite the policy under form excluding any lia- 
bility for loss of furs and silks.” , 

Thereupon the Kansas City office wrote a new rider, known in the 
trial as rider B, in which section 8 of the schedule was in the same lan- 
guage as section 8 of rider A, which was still attached to the delivery 
policy, and which, as stated before, included fuis; but in section 12 of 
said new rider B the insurance was specifically designated as being under 
clause (a) of section 12, which excluded furs, while in clause (b) there- 
of the insurance was stated to be “Nil.” This.new rider B was sent to 
W. H. White & Sons to be delievered or attached to the policy. The 
effect of this new rider B, when properly attached, would be, of course, 
to put the policy, so far as furs were concerned, back to where it was 
when Hess objected to it and asked that it be corrected so as to cover 
furs and conform to the insurance desired and agreed upon. 

The record does not disclose how, when, or by whom this new rider 
B was attached to the policy, but after the loss it was discovered to be 
so attached, being found superimposed on rider A and making the policy 
exclude the things rider A included. The chancelor’s finding as to the 
delivery and attachment of this new rider B is: 

“That in some manner ‘or by some person not clearly shown by the 
evidence, said rider was attached to the policy which had been delivered 
to the plaintiff, and at the time of the loss * * * ‘said policy had at- 
tached thereto both riders, Exhibit A and Exhibit B.” 

The chancellor further found that— _ 

Neither plaintiff nor her representative Hess was told that the de- 
fied the plaintiff that the defendant had concluded to rewrite the policy, 
so as to exclude plaintiff’s furs, nor that said rider, Exhibit B, had been 
attached to the policy, nor did the plaintiff, or any one. acting by her 
authority or for her, know (prior to the loss hereinafter mentioned) 
that said rider, Exhibit B, had been attached to the policy, or that -said 
policy had been made to appear to exclude the plaintiff. stock of furs, 
nor did she ever consent thereto.” i 
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Neither plaintiff nor her representative Hess was told that the de- 
fendant had concluded to rewrite the policy so as to limit liability on 
furs to 20 per cent of the policy's face, or that the defendant had finally 
concluded to rewrite the policy so as to exclude furs altogether; nor did 
they now, after the policy was first corrected so ts to include furs, and 
had been delivered to her, that rider B was attached thereto, until after 
the loss occurred. The evidence in plaintiff’s behalf was all to this effect, 
and, as stated hereinbefore, no evidence wts introduced by defendant to 
dispute it. 

We cannot agree with appellant in its contention that its demurrer to 
the evidence should have been sustained. No doubt fraud is never pre- 
sumed, but must be proved. However, it can be reasonably inferred from 
facts and circumstances which clearly show it. If, after a contract has 
been made and delivered one of the parties thereto should conclude it 
did not desire to be obligated to the extent therein provided for, and there- 
upon changed the contract so as to eliminate the objectionable obligation, 
and did so without the knowledge of the other party, surely such un- 
authorized and invalid change would be a fraud upon such other party, 
which a court of equity could correct and enforce as corrected. 


The question of whether’there was a complete delivered contract of 
insurance covering furs is not affected in any manner by White & Sons’ 
lack of authority to make such a contract. Said contract was made by 
defendant’s vice president, who was in charge of the Kansas City branch 
office, and he did have such authority. White & Sons were agents of the 
defendant ; they merely submitted the proposition to the branch office, and 
the latter made the contract. But appellant contends that plaintiff must 
be conclusively presumed to have known of and assented to the change 
as a result of the retention and holding of the policy with rider B at- 
tached. No doubt, in cases where a contract or policy did not contain 
terms that were agreed upon, and the policy holder or other contracting 
party received it without examination, or retained it for a long time 
without objection, such party is conclusively presumed to have accepted 
the contract as written, and to have consented to a different contract 
from the one he originally agreed should be made. Such, for a 
are the cases of Christensen v. New York Life Ins. Co., 160 Mo. App. 
486, 141 S. W. 6; American Ins. Co. v. Neiberger, 74 Mo. ‘167, 173; ‘Over- 
ton v. American Ins. Co., 79 Mo. App. 1; Young v. Marion-Sims College, 
91 Mo. App. 214. But that is not the case here. Beyond question, the 
agreement was that the insurance should cover furs a policy was deliver- 
ed that did mot cover furs. The policy was not received, and put away 
without reading, but, on the contrary, Hess examined it, found it did not 
include furs, objected thereto on that account, and asked that the policy 
be sent back for correction. And from the evidence of White & Sons 
(who were defendant’s agents), as well as from the alterations appearing 
in the policy or rider A itself, together with the written admissions in 
the correspondence of defendant's officers, the policy ws corrected so 
that it did cover furs: and the evidence is that, as thus corrected, it was 
delivered to plaintiff. 


Now, after this was done and a binding contract of insurance on 
property, including furs, was made, the defendant’s officers decided be- 
tween. themselves to rewrite the policy so that furs would not be in- 
cluded, and they thereupon, without insured’s knowledge or consent pre- 
pared a rider, B, which excluded them, and, without sending it to insured 
or calling her attention to it in any way, sent it to defendants’ agents, and 
it was, in some unknow way, attached to the policy without plaintiff's 
consent. We do not see how plaintiff can be conclusively presumed to 
have assented or agreed to a change because she did not read or object to 
a change or alteration which she had never seen or never had any reason 
to suspect had been made. 
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It does not appear when or how the change or alteration ‘created by 
the new rider B was attached to the policy, but unquestionably it was 
after the policy; corrected so as to conform to the real agreement, had 
been delivered to plaintiff. Plaintiff was then under no obligation to 
watch the policy or make careful inspection to see if any change or altera- 
tion was made therein. If the insurer desired a change therein, it was its 
duty to call insured’s attention to that fact and give her an opportunity 
to refuse or assent to a contract thus changed. As said in Robinson v. 
U. S. Benevolent Society, 132 Mich. 695, loc. cit. 700, 94 N. W. 211, 212 
(102 Am. St. Rep. 436), if it chose to insert provisions inconsistent with 
the contract agreed upon, “it was its duty to call the attention of the in- 
sured to them.” 


It cannot be said that the policy with the new rider B attached was 
delivered to Hess, and that he either failed to examine it or carelessly 
overlooked the change, and therefore plaintiff is conclusively presumed to 
have assented to it acting through Hess. All that Hess’ testimony shows 
is that, if he did see and examine the policy with rider B in it he must 
have “very carelessly” failed to see the change, and, while he thinks he 
did examine the policy with rider B therein, he does not see how he 
could have overlooked the fact that in the specific description it excludes 
furs. The evidence as a whole, however, shows very clearly that if he 
saw and examined anything it was the policy as corrected to conform to 
the real agreement, because he was talking about the policy agter it came 
back corrected. Now the testimony elsewhere shows that the policy was 
sent back to the Kansas City office but once, and that only a rider passed 
back and forth after that. So that manifestly what Hess examined after 
being received from Kansas City was the policy when it was returned 
corrected so as to include furs. Consequently there was no objection to 
be made, nor could any “conclusive presumption” arise from a retention 
thereof or a failure to object thereto. In this connection it may be well 
to state that the policy was issued August 12, 1918, it was sent back for 
correction August 13, 1918, was thereafter corrected in accordance with 
the agreement, and returned to White & Sons and delivered to plaintiff. 
Then after that, and the home office had written to the Kansas City office 
to reduce the liability on furs in the contract to 20 per cent. of the policy, 
and after the Kansas City office had sent a rider reducing such insurance 
to 20 per cent., and after such rider had been returned to Kansas City, 
and after the Kansas City office had then learned that the company had 
concluded it wanted the policy rewritten so as not to include furs at all, 
then it was that rider B was sent to White & Sons. According to a state- 
ment in a letter from one of defendant’s officers to another, the letter 
from the home office to the Kansas City office, directing the policy to be 
rewritten so as not to include furs at all, was dated September 17; and 
on November 26, 1918, the corrected rider B—i. e., a copy or duplicate 
thereof—was received in the home office and approved. The loss occur- 
red on December 5, 1918, or nine days thereafter. It does not appear 
when rider B was sent to St. Joseph and attached to the policy, but it is 
not reasonable to suppose that when it was done there was any delay in 
sending a duplicate thereof to the home office. So that there was no 
great lapse of time between the alteration of the policy and the loss. 

The fact that, when in October a bill for the insurance was sent to 
insured, it was for $27 instead of $40, can make no possible difference, 
since plaintiff did not know what the rate was, and paid whatever sum 
was demanded. 

The decree of the chancellor, correcting the policy and rendering 
judgment upon it as corrected in the sum of $582.10, is affirmed. 


All concur. 








. 
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GUARANTY TRUST CO. v, UNITED STATES FIDELITY & GUA- 
RANTY CO. (No. 1666.) 


(Supreme Court of New Hampshire. Coos. Oct. 5, 1920.) 
112 Atlantic Reporter, 247. 


1, INSURANCE — RIGHTS OF PARTIES TO TREASURER’S 
BOND GOVERNED BY THE CONTRACT. 


The rights of the parties to trust company’s treasurer’s bond are de- 
fined by the contract, and not by the common law. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE — WHAT CONSTITUTES IMMEDIATE NOTICE 
a ON TREASURER’S BOND IS A JURY — 
The question of what constitutes immediate notice within treasurer's 

bond requiring immediate notice to sureties of treasurer's default is ‘for 

the jury. ur <i 
(For other cases, see Insurance, Dec. Dig. § 668[14].) 


3. INSURANCE—WHETHER IMMEDIATE NOTICE OF. TREAS- 
URER’S DEFAULT WAS GIVEN HELD FOR JURY. 


Whether trust company’s notice to surety on treasurer’s bond of 
treasurer’s default four months after discovery of default was immediate 
notice under provision of bond requiring immediate notice to surety on 
discovery of the default held a question for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


4. INSURANCE—PROVISION FOR IMMEDIATE NOTICE OF DE- 
FAULT HAD REFERENCE TO DEFAULT MADE BASIS OF 
CLAIM. 

Provision in trust company’s treasurer’s bond, requiring trust com- 
pany to give surety immediate notice on discovery thereof of any de- 
fault or loss “hereunder,” had reference only to the discovery of default 
or loss upon which the company claimed under the bond, and not to de- 
falcation by treasurer for which no claim was made under the bond. 


(For other cases, see Insurance, Dec. Dig. § 533.) 
5. INSURANCE — PROPER SUPERVISION OF TREASURER 

HELD FOR JURY. 

In a trust company’s action against surety on treasurer’s bond, the 
question whether the company exercised proper tear ee over the 
treasurer as required by the bond held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


6. INSURANCE — WHETHER ANNUAL EXAMINATION OF 
TREASURER’S BOOKS WAS MADE HELD FOR THE JURY. 


In trust company’s action on treasurer’s bond for loss sustained from 
treasurer’s payment of worthless notes entered upon the books of the 
company without authority of bank directors, the question of whether a 
semi-annual examination by a committee of the directors of list of notes 
furnished by the treasurer with the securities on hand, instead of the di- 
rectors themselves making a list from the note register kept under Laws 
1895, c. 105, § 6 (Pub. St. 1901, c. 165, § 9), constituted compliance with 
provision of bond requiring the company to make an annual inspection 
of the treasurer’s books and accounts held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 
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7. INSURANCE—TRUST COMPANY HELD NOT TO HAVE CON- 
DONED DEFAULT OF TREASURER AS MATTER OF LAW. 


Discovery by directors of trust company that treasurer had without 
authority discounted worthless notes, without notice fo treasurer’s sure- 
ties, héld not, as a matter of law, a condonation of a default by treasurer, 
in violation of provision of bond, where sureities did not guarantee 
treasurer’s skill, but merely his honesty, since the directors, instead of 
treating the transaction as a dishonest one, regarded it merely as an 
honest or mistaken excess of authority. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


10. INSURANCE—TAKING UP NOTES IN COMPLIANCE WITH 
ORDER OF BANK COMMISSIONERS HELD NOT PAYMENT. 
Action of directors of trust company in taking up worthless notes 

which treasurer had without authority entered on books of the company, 

in compliance with orders in the bank commissioners, held not a payment 
of the notes or a discharge either of the makers or the sureties on treas- 
urer’s bond. 

(For other cases, see Insurance, Dec. Dig. -§ 50814, New, vol. 4 Key- 

No. Series.) 


11, INSURANCE—TREASURER’S BOND HELD APPLICABLE TO 
LOSS IN EITHER TRUST OR SAVINGS DEPARTMENT. 
Bond of treasurer of trust company chartered under Laws 1913, c. 

381, held applicable to loss either in the trust department or the savings 

department of the company, in view of section 5; a loss in either depart- 

ment being a loss of the stockholders. 


(For other cases, see Insurance, Dec. Dig. § 168.) 


Exceptions from Superior Court, Coos County; Kivel, Judge. 

Action by the Guaranty Trust Company against the United States 
Fidelity & Guaranty Company. Defendant’s motion for a directed ver- 
dict was denied, and they excepted. Exceptions overruled. Judgment 
for plaintiffs. 

Action ‘on three bonds given by the defendants as sureties for one 
Harry P. Brown, the plaintiffs’ treasurer. Trial by jury, with verdict 
for the plaintiffs. Two of the bonds were for $15,000 each, in each of 
which the obligee was described as “Savings Department Guaranty Trust 
Company.” The third was for $10,000 running to “Trust Department 
Trust Company.” At the close of all the evidence the defendants moved 
for a directed verdict, and excepted to the denial of their motion; to the 
refusal to give certain instructions requested by them; to instructions 
which were given; and to a portion of the argunient of p'aintiffs’ coun- 
sel. 


Sullivan & Daley, Goss & James, E. Sullivan, and H. I. Goss, all of 
Berlin, for plaintiff. 


George F. Rich, of Berlin, and Streeter, Demond, Woodworth & 
Sulloway, and F. J. Sulloway, all of Concord, for defendant. 
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STATE ex ret. EUROPEAN ACC. INS. CO. v. TOMLINSON, Super- 
INTENDENT OF INSURANCE. (No. 16619.) 


(Supreme Court of Ohio. Dec. 21, 1920.) 
129 Northeastern Reporter, 684. 


(Syllabus by the Court.) 

1, INSURANCE — CONTRACT OF LIABILITY REINSURANCE 
HELD PROHIBITED, WHERE DEPOSIT NOT MADE. 
Without depositing the sum of $50,000 in bonds with the superintend- 

ent of insurance, as required by section 9510(2), General Code, an alien 
insurance company made a contract in a foreign state with a foreign in- 
surance company which had authority to make liability insurance, where- 
by such alien company engaged to reinsure a portion of the liability risks 
of such foreign company incurred in this state. Such contract of rein- 
surance was not authorized by any law of this state, but was prohibited 
by section 665, General Code, which forbids such contracts. unless the 
law requiring such deposit has been complied with. 


(For other cases, see Insurance, Dec. Dig. § 21.) 


2. INSURANCE—LICENSE OF FOREIGN COMPANY CANCELED 
FOR UNLAWFUL ISSUANCE OF POLICIES. 


If such alien insurance company has been licensed by the superin- 
tendent of insurance to do general casualty and bonding business, and 
it is discovered that it has made such contracts for liability reinsurance, 
the license so issued becomes subject to cancellation by the state. 


(For other cases. see Insurance, Dec. Dig. § 22.) 


3. INSURANCE—SUPERINTENDENT OF INSURANCE HELD TO . 
HAVE AUTHORITY TO REVOKE LICENSE OF FOREIGN 
COMPANY. 

Section 617, General Code, imposes continuing powers upon the su- 
perintendent of insurance, requiring him to see that the insurance laws 
are enforced. And if he discovers that.a licensee is contracting reinsur- 
ance without having made the deposit required by section 9510(2), Gen- 
eral Code, the superintendent, under authority of the former section, has 
power to revoke the license. 


(For other cases. see Insurance, Dec. Dig. § 22.) 


Mandamus by the State, on the relation of the European Accident 
Insurance Company, against one Tomlinson, Superintendent of Insurance, 
to compel him to issue a license to do business in the state. General de- 
murrer sustained, and writ denied. 


The relator is a British corporation authorized to make all kinds 
of insurance and has its head office in the city of New York, This cor- 
poration since December 28, 1911, had fully complied with and been duly 
licensed by the superintendent of insurance of Ohio to transact certain 
insurance business in this state and maintained therein the deposits re- 
quired by law to be made with the superintendent of insurance for the 
security of its policy holders. It had likewise complied with the law of 
the state of New York, wherein its head office was located, in that respect. 
It was therefore duly licensed by the superintendent of insurance to 
transact business continuously until the year 1920 when it desired a re- 
newal of its license. 
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In January, 1920, it again filed with the superintendent of insurance 
a statement of its condition as required by law, and otherwise fully com- 
plied with all the requirements of law necessary for the issuance of a li- 
cense to transact certain classes of insurance business in this stat.. It 
did not then nor thereafter deposit with the superintendent of insurance 
the sum of $50,000 in bonds required of insurance companies of another 
state or country which are admitted to transact the business of indem- 
nifying employers and others under section 9510, General Code. The li- 
cense obtained by the relator from the superintendent of insurance on 
March 1, 1920, gave authority to the relator to transact general casualty 
insurance and bonding business in the state, but not to transact liability 
insurance. By stipulation it appears that certain other foreign insurance 
companies admitted to do liability business in this state, including the 
Hartford Accident & Indemnity Company of Connecticut, have entered 
into insurance treaties or contracts with relator, whereby the relator re- 
insured certain portions of the liabilities of those companies that might 
arise from policies issued in Ohio to residents of Ohio. None of these 
insurance companies are mutual companies, and the contracts of reinsur- 
ance were made in the state of New York. Upon disclosure of the facts 
relating to the reinsurance contracts, the superintendent of insurance of 
Ohio, on April 23, 1920, revoked the license of the relator to transact 
casualty insurance and bonding business in Ohio, for the sole reason 
that the relator had made and was making reinsurance contracts in the 
state of New York, whereby said relator reinsured portions of the lia- 
bilities of such foreign companies which had been admitted to do lia- 
bility business in Ohio, by indemnifying employers and others against 
loss or damage to persons for injury or death resulting by accident to em- 
ployees and others, but not including workmen’s compensation insurance. 

The foregoing facts are set forth in the petition of the relator for a 
writ of mandamus, commanding the superintendent of insurance, to 
issue a license to it authorizing it to make the insurance so authorized in 
said license which was revoked by the superintendent of insurance. The 
defendant challenged the sufficiency of the petition by a general demur- 
rer. 


Vorys, Sater, Seymour & Pease, of Columbus, for relator. 
John G. Price, Atty. Gen., and B. W. Gearheart, of Columbus, for 
respondent. 


TEXAS GLASS & PAINT CO. v. FIDELITY & DEPOSIT CO. OF 
MARYLAND. (No. 8294.) 


(Court of Civil Appeals of Texas. Dallas. Oct. 23, 1920. Rehearing De- 
nied Jan. 8, 1921.) 


226 Southwestern Reporter, 811. 


INSURANCE—STATUTE MAKING STIPULATION FOR NOTICE 
OF CLAIM WITHIN 90 DAYS VOID, INAPPLICABLE TO IN- 
DEMNITY POLICY REQUIRING IMMEDIATE NOTICE. 
Vernon’s Sayles’ Ann. Civ. St. 1914, art. 5714, making stipulation, in 

contract fixing the time within which notice of claim for damages made a 

condition precedent to the right to sue thereon shall be given at a less 
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period than 90 days void, held not applicable to provision in indemnity 
policy, requiring insured to give insurer notice of accident immediately 
on occurrence thereof. 


(For other cases, see Insurance, Dec. Dig. § 534.) 


Appeal from District Court, Dallas County: Kenneth Foree, Judge. 

Action by the Texas Glass & Paint Company against the Fidelity & 
Deposit Company of Maryland. Judgment for defendant, and plaintiff 
appeals. Affirmed. 


Crane & Crane, of Dallas, for appellant. 
Albert B. Hall, of Dallas, for appellee. 
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FENTON et ux. v. POSTON er at. (MUTUAL UNION INS. CO. 
GARNISHEE.) (No. 15714.) 


(Supreme Court of Washington. Jan. 21, 1921.) 
195 Pacific Reporter, 31. 


1, INSURANCE — “LIABILITY BONDS” AND “INDEMNITY 
BONDS” DISTINGUISHED. 


If a bond is intended to protect the assured from liability for dam- 
ages or to protect the persons damaged by injuries occasioned by the as- 
sured as specified, when such liability should accrue, and be imposed by 
law, as by a court, it is a “liability bond”; but, if it is only to indemnify 
the assured against actual loss by way of reimbursement for rffoneys paid 
or which must be paid, it is an “indemnity bond” protecting only the as- 
sured. 

(For other cases; see Insurance, Dec. Dig. § 435.) 


(For other definitions, see Words and Phrases, IndemnityBond.) 


2. INSURANCE—BOND NOT COMPLYING WITH PUBLIC MO- 
TOR VEHICLE LICENSE LAW MAY BE FOR LIABILITY 
RATHER THAN INDEMNITY. 


Even though a bond did not comply with requirements of Laws 1915, 
p. 227, regulating the bonding and licensing of public motor vehicles, it 
may still be a liability bond as contradistinguished from one of indemnity. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


3. INSURANCE—WHETHER BOND IS FOR LIABILITY OR IN- 
DEMNITY DEPENDS ON INTENT. 


_In determining whether a bond. covering public motor vehicles and 
designated on its face a “liability bond,” is a liability or an indemnity 
bond, the purpose of the contracting parties is to be considered. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


4. INSURANCE—AMBIGUOUS CONTRACT TO BE CONSTRUED 
a AGAINST INSURER PREPARING CON- 


Where a contiact bonding motor vehicles, attempting to comply with 
Laws 1915, p. 227, is ambiguous as to whether it is an indemnity or lia- 
bility bond, the rule that an ambiguity must be resolved against the in- 
surer preparing the instrument is not to be lost sight of. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


5. INSURANCE — CONTRACT CONSTRUED AS A LIABILITY 
AND NOT INDEMNITY BOND. 


A bond insuring against injuries to persons by assured’s automobiles 
from assured’s or assured’s agents carelessness, negligence, or unlawful 
acts while transporting passengers for hire and providing for insurer’s 
contesting claims and defending suits and limiting liability for damages, 
construed as one for any liability imposed by law and not a mere in- 
demnity bond. 


(For other cases, see Insurance, Dec. Dig. § 435.) 
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7. INSURANCE — GUARANTOR NOT RELEASED FROM LIA- 
BILITY ACCRUING BEFORE LAPSE AND SUBSEQUENTLY 
ESTABLISHED BY LAW. 

A compensated guarantor will not be released from the guaranty af- 
ter a liability covered by its engagement has accrued, although not es- 
tablished by law until after the lapse of the policy for nonpayment of 
partial premiums. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Fullerton and Main, JJ., dissenting. 


En Banc. 

Appeal from Superior Court, Pierce County; John D. Fletcher, 
Judge. 

Action by C. P. Fenton and wife against James William Poston and 
others. Judgment for plaintiffs against the defendants Poston and Louis 
Lamken, and plaintiffs procured a writ of garnishment against the de- 
fendant Mutual Union Insurance Company, and from a judgment against 
the garnishee it appeals. Affirmed. 


W. R. Crawford, of Seattle, and Remann & Gordon, of Tacoma, for — 
appellant. 

Browder Brown and J. W. A. Nichols, both of Tacoma, for re- 
respondents. 
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LIFE. 


HARTFORD LIFE INS. CO. v. BLINCOE. (No. 161.) 


(United States Supreme Court. Argued Jan. 20, 1921. Decided Feb. 28. 
1921.) 


41 Supreme Court Reporter. 276. 


2. APPEAL AND ERROR—EFFECT OF TAX INCLUDED IN IN- 
SURANCE ASSESSMENT HELD NOT DETERMINED ON 
WRIT OF ERROR. 

An opinion by the United States Supreme Court on writ of error to 

a state Supreme Court, reversing a judgment against a life insurance 
company because the state Supreme Court had not given full credit to a 
decision of the court of another state sustaining the authority and method 
by which the insurance company had levied an assessment which the state 
court held void, did not establish the law of the case as sustaining the 
assessment against the claim it was void, because including therein a state 
tax for which the insurance company was not liable, where that conten- 
tion was not noticed by the United States Supreme Court. 


(For other cases, see Appeal and Error, Dec. Dig. § 1195[1].) 


5. CONSTITUTIONAL LAW —INSURANCE— STATE STATUTE, 
LMPOSING PENALTY FOR VEXATIOUS DELAY IN PAYING 
LOSS, HELD VALID. 

Rev. St. Mo., 1909, § 7068, authorizing the recovery of damages and 
insurance fees from an insurance company which has vexatiously refused 
to pay a loss under a policy, does not, even when construed to apply to 
delay in payment pending a suit in which all questions on the first writ 
of error from the state court were decided in favor of the insurance 
company, deprive the company of its property, in violation of Const, U. S. 
Amend. 14. 

(For other cases, see Constitutional law, Dec. Dig. § 303, Insurance, 
Dec. Dig. § 602.) 


Mr. Justice Holmes, Mr. Justice Van Devanter, and Mr. Justice Mc- 
Reynolds, dissenting. 


In Error to the Supreme Court of the State of Missouri. 

Action by Rosa Barber against the Hartford Life Insurance Com- 
pany, in which Cecilia Blincoe, as administratrix, was substituted as 
plaintiff after the death of the original plaintiff. Judgment for plaintiff 
was affirmed by the Supreme Court of Missouri (279 Mo. 318, 214 S. W. 
207), and defendant brings error. Affirmed. 


Messrs. Frederick W. Lehmann and James C. Jones, both of St. 
Louis, Mo., for plaintiff in error. 
Mr. Charles E. Morrow, of St. Louis, Mo., for defendant in error. 


McKenna, J., delivered the opinion of the Court. 

This is the second writ of error in this case. The opinion upon the 
first writ is reported in 245 U. S. 146. 38 Sup. Ct. 54, 62 L. Ed. 208. The 
suit here is, as it was there, upon a certificate of qua'ified life insurance, 
issued to Frank Barber and payable at his death to his wife, the plaintiff, 
who has since died, and her administratrix has been substituted as de- 
fendant in error, 


Vol. LVII—28. 
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The defense here is, as it was there, that Barber failed to pay the 
mortuary assessment levied January 29, 1910, known as quarterly call No. 
126, and that the failure voided the policy by its terms. 


In that case Mrs. Barber recovered judgment, which we reversed on 
the ground that in rendering it the state court disregarded a judgment of 
a Connecticut court which had jurisdiction of the subject-matter and the 
parties including Barber. 

Upon the return of the case to the state court a new trial was had, 
that resulted again in a verdict and judgment for Mrs. Barber. They 
were affirmed by the Supreme Court of the state. Barber v. Hartford 
Life Ins. Co., 279 Mo. 318, 214 S. W. 207. 

_ To that affirmance this writ of error is directed, and the question 
presented is: Did the Supreme Court proceed in consonance with our 
decision? The extent of our decision is therefore necessary to consider, 
and what it directed. The determination is in the issue that was presented 
and passed upon. 

By reference to the report of the case (245 U. S. 146, 38 Sup. Ct. 54, 
62 L. Ed. 208) it will be seen that the Supreme Court rested the judg- 
ment reviewed on the invalidity of the assessment and that the nonpay- 
ment of the latter did not, upon two grounds, work a forfeiture of the 
insurance: (1) Under the condition of the funds of the company the as- 
sessment was for a larger amount than was necessary to pay death losses; 
(2) the charter of the company required al! its affairs to be managed and 
controlled by a board of not less than seven directors, and that the assess- 
ment was not levied by the board. These rulings we held to be “in the 
teeth of the Connecticut adjudication, which held that it was proper and 
reasonable for the company to hold and even collect in advance in order 
to enable it to pay losses properly.” It was hence decided that the trial 
court in rendering judgment against the Hartford Company, and the Su- 
preme Court in affirming the judgment, did not givé “full faith and credit 
the Connecticut record.” The reasons for the conclusion we need not 
repeat. 

With this ru'ing the Supreme Court was confronted upon its recon- 
sideration of the case and the freedom of decision that remained to it, 
and resolved that we had left untouched any consideration of the ele- 
ments constituting the assessment, and that it was at liberty to decide, 
and decided, that a tax, asserted by the company to have been imposed 
by the laws of Missouri, had been unlawfully included in the assessment 
and that, therefore. the assessmeint was void and its nonpayment did not 
work a forfeiture of Barber’s insurance. To the contention of the com- 
pany that such holding was precluded by our opinion, it was replied that 
the matter presented purely a question arising under the laws of the state 
and that this court “did not intend by its judgment to adjudicate to the 
contrary.” 

The decision of the court that the Hartford Company was not sub- 
ject to the tax that it had included in its assessment was not new. It 
was a repetition of the ruling made in Northwestern Masonic Aid As- 
sociation v. Waddill, 138 Mo. 628, 40 S. W. 648, in 1897, and should have 
been known to the Hartford Life Insurance Company at the time it made 
the assessment and mortuary ca'l. The ruling has been again repeated in 
Young v. Hartford Co., 277 Mo. 694, 211 S. W. 1, and upon the authority 
ef those cases the court decided that the tax was not applicable to com- 
panies doing business on the assessment plan, and that on that plan the 
Hartford Company was doing business. 

The Hartford Compay contests the latter ruling, and as dependent 
upon it, the other ruling, that is, that the company was not subject to the 
tax, and asserts besides that the effect of the inclusion of the tax in the 
assessment was presented to this court on the former writ of error and 
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whether it was authorized by the Connecticut decree, and that the answers 
were in the affirmative; in other words, passed upon the power to make 
and the elements that made.the assessment. Counsel say: 


“This court could not have held that this assessment was authorized 
by the Connecticut decree and at the same time hold that it was void be- 
cause it included the 15 cents tax.” 


To sustain this view of the case the opinion is quoted as follows: 


“It is obvious from the evidence that this assessment was levied in 
the usual way adopted by the company and tacitly sanctioned by the Conn- 
ecticut judgment.” 


Counse’, however, admits that the question of the inclusion of the tax 
was not discussed, but insists that “the question was in the record, was 
necessarily involved, and was presented,” and invokes the presumption 
that whatever was within the issue was decided: in other words, that the 
case was conclusive, not only of all that was decided, but of all that 
might have been decided. 

[1, 2] From our statement of the issues it is manifest that the quota- 
tion from the opinion has other explanation than counsel's, and we need 
not dwell upon the presumption invoked or the extent of its application 
in a proper case. The question of the effect of a judgment as a bar or 
estoppel against the prosecution of a second action upon the same claim 
or demand, or its effect upon a particular issue or question in some other 
casé is not here involved. The most that can be said of any question that 
was decided is that it became the 'aw of the case and as such binding on 
the Supreme Court of the state, and to what extent binding is explained 
in Messinger v. Anderson, 225 U. S. 436, 32 Sup. Ct. 739, 56 L. Ed. 1152. 
Certainly omissions do not constitute a part of a decision and become 
the law of the case, nor does a contention of counsel not responded to. 
The elements of taxes in the assessment was not considered by the Su- 
preme Court and in this court the Connecticut judgment and its effect 
were the prominent and determining factors. The question of the inclu- 
sion of the tax was not discussed or even referred to. The only ques- 
tion considered was the powers given to the directors of the company 
by the Connecticut charter and the effect that was to be assigned to the 
Connecticut judgment as that of a court having jurisdiction to decide 
what powers the charter conferred or required. It is hardly necessary to 
say that the tax law of Missouri was no part of the charter. It was a 
condition the company encountered and became subject to in Missouri. 


It was urged, it is true, in the brief of counsel that the assessment 
“was void because it included money for taxes erroneously claimed to be 
enacted [exacted] under the laws of Missouri.” No notice, however, 
was taken of the contention and no influence given to it or to the effect 
it asserted. If it made any impressicn at all it was obviously as a state 
question dependent upon the state statutes upon which we would natur- 
a'ly not anticipate the state courts, the case necessarily going back to 
them. 

[3] Nor may we judge of the action of the Supreme Court of the 
state upon the tax because of its size, nor yield to the contention of the 
company that it, the company, had not accepted the assessment plan of 
insurance, but was doing business on the premium plan, and therefore 
subject to the tax which it had included in the assessment. These are 
state questions and are not within our power to review. 


It is further contended by the Hartford Company that the Supreme 
Court permitted the recovery of damages and attorney’s fees under the 
provisions of a statute of the state, although there was no evidence in 
support thereof, except the delay in payment of the claim for insurance, 
notwithstanding, it is further said, the company “had prevailed on every 
issue that had theretofore been presented,” and that by this action the 
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company was deprived of its property without due process of law in vio- 
lation of the Fourteenth Amendment of the Constitution of the United 
States. 


[4, 5] In support of its contention the company cites section 7068 of 
the Revised Statutes of Missouri 1909, which, it is said, authorizes such 
recovery only “if it appear from the evidence that such company [in- 
surance company] has vexatiously refused to pay” loss under a policy, 
and no evidence was offered on either trial to show the existence of the 
condition prescribed by the statute. The immediate answer to the con- 
tention is that what the statute prescribed was for the courts of the state 
to determine and their construction is not open to our review though we 
might consider its application to the circumstances of the case to be 
rather hard. And it would, we think, be extreme to hold that the statute 
or its construction is a violation of the Fourteenth Amendment. 

Judgment affirmed. 


Mr. Justice Holmes, Mr. Justice Van Devanter, and Mr. Justice Mc 
Reynolds dissent. 


ILLINOIS BANKERS’ LIFE ASS’N v. RHODES. (No. 127.) 
(Supreme Court of Arkansas. Jan. 31, 1921.) 
227 Southwestern Reporter, 403 


1. INSURANCE AGENT TO DELIVER POLICY CAN PERMIT 

REJECTION AFTER EXAMINATION. 

An agent to deliver an insurance policy, though not authorized to 
make contracts for the company, has authority to permit insured to 
examine the policy before delivery, or, what has the same effect, to re- 
ject the policy after opportunity to read it, so that the consent of such 
agent to the surrender of the policy and his delivery to insured of the 
premium note terminates the contract of insurance. 


(For other’ cases, see Insurance, Dec. Dig. § 129.) 


2. INSURANCE—BENEFICIARY CANNOT LIMIT RIGHT TO 
SURRENDER POLICY IF BENEFICIARY COULD BE 
CHANGED. 

The beneficiary named in an insurance policy, which gave insured 
absolute right to change his beneficiary, has no vested interest in the 
policy which limits the right of insured to surrender the policy. 

(For other cases, see Insurance, Dec. Dig. § 239.) 


3. INSURANCE — CONSENT OF COMPANY UNNECESSARY 
TO SURRENDER OF POLICY GIVING THAT RIGHT TO 
INSURED. 


Where insured had the right under the terms of the policy to 
surrender it at any time without further liability, the consent of the in- 
surance company is unecessary to a termination of the policy by agree- 
ment between insured and the company’s agent authorized to deliver the 
policy. 

(For other cases, see Insurance, Dec. Dig. § 239.) 

Wood and Hart, JJ., dissenting. 
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Appeal from Circuit Court, Clay County; R. H. Dudley, Judge. 

Action by Mollie Rhodes against the Il!inois Bankers’ Life Aasocia- 
tion. Judgment for plaintiff, and defendant appeals. Reversed, and 
cause dismissed. 


T. E. Helm, of Little Rock, and W. E. Spence, of Piggott, for 
appellant. 
L. Hunter, of Piggott, and S. R. Simpson, of Osceola, for appel’ee. 


RAILWAY MAIL ASS’N vy. JEFFREY. (No. 9782.) 
(Supreme Court of Colorado. Feb. 7, 1921.) 
195 Pacific: Reporter, 644 


1. INSURANCE—REFUSAL OF DIRECTED VERDICT FOR DE- 
FENDANT SOCIETY ON GROUND OF SUICIDE HELD 
PROPER. 

In an action to recover death benefit due as the result of ac- 
cidental death of a member of defendant society, held that, on evi- 
dence entirely circumstantial tending to sustain the defense of suicide, 
the trial court properly refused to direct verdict for defendant. 


(For other cases, see Insurange, Dec. Dig. § 825[3].) 


Error to District Court, City and County of Denver; Julian H. 
Moore, Judge. 

Action by Lois B. Jeffrey against the Railway Mail Association. 
Judgment for plaintiff, and defendant brings error. Affirmed. 


Walter M. Appel, of Denver (Frank Exline, of Denver, of counsel), 
for plaintiff in error. 

John D. Milliken and L. J. Stark, both of Denver, for defendant in 
error. 


a 


McKENZIE v. NORTHWESTERN MUT. LIFE INS. CO. (No. 11842.) 


(Court of Appeals of Georgia, Division No. 1. Jan. 27, 1921.) 
105 Southeastern Reporter, 720 


(Syllabus by the Court.) 


INSURANCE—TENDER OF PREMIUM WHILE APPLICANT WAS 
ON DEATHBED HELD NOT SUFFICIENT; ACTUAL PAY- 
MENT OF PREMIUM MAY BE MADE CONDITIONS PRE- 
CEDENT TO LIABILITY; CHANGE IN HEALTH RELIEVES 
COMPANY FROM CONSUMMATING CONTRACT; MAILING 
OF POLICY TO LOCAL AGENT.NOT DELIVERY WHEN 
PREMIUM NOT PAID. 

Where a policy of life insurance provides that the application therefor 
is made a part of the policy, and the application contains the stipulation 
that it is understood and agreed that if the first premium for the insurance 
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applied for is not paid to the agent at the time of makingsthe application 
no liability shall exist until a policy shall have been issued and delivered 
to the applicant and the first premium thereon actually paid during his !ife- 
time, and where it appears that the application for the insurance was signed 
by the applicant while in a state of good health, but that the first premium 
was not paid at that time, and that a policy of insurance was issued by 
the insurance company and deposited in the mail for delivery by a local 
agent upon the payment of the first premium thereon, and that this pre- 
mium was never paid, but a tender thereof was made to a local agent 
(who had authority to collect the first premium on the policy) when the 
applicant was upon his deathbed and only five or six hours before he 
died, and that this tender was refused by the agent, and the po'icy never 
delivered, either actually or constructively, to the applicant, no liability 
upon the policy existed. This is true notwithstanding the absence of any 
stipulation in the policy, or the application therefor, that the applicant 
must be in a state of good health at the time of the delivery of the policy 
and the payment of the first pyemium thereon. 


(For other cases, see Insurance Dec. Dig. §§ 127, 136[2], 137[1].) 


Error from City Court of Oglethorpe; R. L. Greer, Judge. 

Action by W. L. McKenzie, as administrator of William M. Koonce, 
deceased, against the Northwestern Mutual Life Insurance Company, 
Judgment for defendant, and plaintifi brings error. Affirmed. 


W. L. McKenzie, as administrator of the estate of William M. 
Koonce, deceased, brought suit against the Northwestern Mutual Life 
Insurance Company upon four policies of life Insurance, each for $2,500, 
and alleged to have been issued by the defendant on the life of Koonce 
and prior to his death. The petition alleged that the policies sued upon 
were outstanding and in force at the time of the death of the deceased, 
and that-a demand for payment had been made, but the company refused 
to pay. Attached onto the petition was a copy of one of the policies, 
and of a notice directed to the defendant, to produce the four original 
po'icies, together with applications therefor and the medical examinations 
attached to the policies. This notice to produce was complied with by the 
defendant. The defendant filed an answer, admitting a demand and a re- 
fusal to pay. but denied all liability. and alleged that the policies sued upon 
had never been issued and delivered, nor had the premiums thereon been 
paid. 

Upon the trial there developed the following salient facts. The plain- 
tiff, McKenzie, was the duly qua'ified administrator of the estate of 
Wi'liam M. Koonce, the applicant, and proofs of the latter’s death were 
properly submitted to the defendant. The application for the insurance 
was signed on March 28, 1918, at Montezuma, Ga., where the applicant 
and the local agent of the company who solicited the application resided. 
The first year’s premiums on the policies were not paid at the time of the 
application. The medical examination of the applicant, showing him to be 
in a state of good health, was made on March 29, 1918, and was ap- 
proved on April 12, 1918. The four policies of insurance sued upon were 
each dated April 11, 1918, and were mailed at the home office of the 
insurance company at Milwaukee, Wis., on April 13, 1918. The applicant 
was taken ill on April 13, 1918, and died on April 15, 1918, at about 1:30 
o’clock p. m. A tender of the first year’s premiums on the policies was 
made at Montezuma, Ga., by a friend of the applicant on April 15, 1918, 
at about 8 o’clock a. m., to a loeal agent of the company, who had authority 
to collect the first year’s premiums on the policies, and the tender was 
refused. At the time of the tender, the policies were somewhere en route 
between Milwaukee and Montezuma, but had not reached the latter place, 
as, under the usual custom of the defendant, the policies, after being is- 
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sued at the home office in Milwaukee, would be mailed to the state agent 
of the company in Atlanta and forwarded by the latter to the company’s 
agent in Macon, and from there forwarded to the local agent in Monte- 
zuma. The copy of the po'icy attached to the petition disclosed that the 
application for the insurance was signed by the applicant, and was made 
a part of the policy. The application contained the following stipulation: 


“It is understood an.} agreed (1) that if the premium for the insurance 
hereby applied for is not paid to the agent at the time of making this 
application no liability shall exist until a policy as applied for shall have 
been issued and delivered to me and the first premium thereon actual'y 
paid during my lifetime; and (2) that if such premium is paid to the 
agent at the time of making this application the insurance shall be effec- 
tive, in accordance with the provisions of the policy applied for, from the 
date of my médical examination therefor and such policy shall be isued 
and delivered to me or my legal representatives, provided the company 
shall be satisfied as to my insurability on the date of such medica] 
examination under the plan and amount of insurance hereby applied for; 
and (3) that if the company shall not.be so satisfied the amount paid as 
premium shall be returned.” 


The court, on motion of the defendant and after argument, awarded 
a nonsuit, and the plaintiff excepted. 


Jule Felton and John B. Guerry, both of Montezuma, for plaintiff 
in error. 


Gilbert C. Robinson. of Montezuma, and S. F, Parham and Randolph 
& Parker, all of Atlanta, for defendant in error. 


Broytes., C. J. (after stating the facts as above). It clearly appearing 
that the applicant did not pay the first year’s premiums on the policies at 
the time the application was made, the case is control'ed by the following 
stipulation in the application, which was made a part of the proposed con- 
tract of insurance: 


“No liability shall exist until a policy as applied for shall have been 
issued and delivered to me [the applicant] and the first premium thereon 
actually paid during my lifetime.” 

That an insurance company can legal'y make the delivery of a policy 
and the actual payment of the initial premium, as was done in this case, 
conditions precedent to the liability of the company, admits of no doubt. 
See New York Life Ins. Co. v. Babcock, 104 Ga. 67, 30 S. E. 273, 42 
-L. R. A. 88, 69 Am. St. Rep. 134; Hipp v. Fidelity Ins. Co., 128 Ga. 491, 
57 S. E. 892, 12 L. R. A. (N. S.) 319; Reese v. Fidelity Mutual Life 
Asso., 111 Ga. 482, 36 S. E. 637. Obviously, therefore, the insurance 
company in the instant case was not under the express stipulation in the 
application, legally bound until the policies were delivered to the app‘icant 
and the first premiums thereon actually paid during his lifetime. Counsel 
for the plaintiff in error contend, however, that a liability on the policies 
existed, because, under the ruling in the Babcock Case, supra, there was a 
constructive delivery of the policies when they were deposited in the mail 
while the app'icant was still living, and because the first’ year’s premiums 
on the policies were tenderd the company’s agent before the death of the 
applicant. There are numerous cases in the books dealing with the ques- 
tion as to what constitutes a legal delivery of a life insurance policy, 
but suffice it to say that the correct criterion by which this question is to be 
determined is clearly and succinctly stated in the Babcock, Case, supra, 
to be, not who has the actual possession of the policy, but who has the 
right of possession. There was therefore no delivery in the case at 
bar, unless the aplicant, before his death, had the right of possession of 
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the policies sued upon, and this right he did not have, under the express 
provision of the application, before actual payment of the first premiums 
during his lifetime. 

The able counsel for the plaintiff in error earnestly and with no little 

force contend that, as the applicant made, prior to his death and through 
a friend, a valid legal tender of the premiums to an agent of the de- 
fendant who had authority to collect the premiums, he had done every- 
thing required of him in order to complete the contract of insurance, 
and that therefore he had the right of possession of the po’icies. As 
we view the case, it is upon this contention that the plaintiffs case must 
stand or fall and only after a careful consideration of the facts of the 
case, the numerous authorities cited in the briefs of counsel for both 
parties, as well as many other decisions bearing upon the subject-matter, 
do we feel constrained to differ with counsel in this contention. As we 
understand the law, a tender of the first year’s premiums on the policies, 
under all the facts of this case, and especial!y in view of the al] impor- 
tant fact that it was made when the applicant was in extremis—only 
a few hours prior to his death—was not equiva'ent to the actual payment 
of the premiums as required by the express terms of the proposed con- 
tract of insurance. This is true regardless of whether or not the appli- 
cation contained a stipulation that the applicant must be in a state of good 
health when the policies were delivered, or the premiums thereon paid, 
since the representation made in the application as to health— 
“is a continuous statement from the time it is made, during the progress 
of the negotiations, and down to the time of the completion of the con- 
tract so that in point of fact the representations be true when actually 
made, yet if by some change intervening between that time and the time of 
completion of the contract it then becomes untrue, it will avoid the con- 
tract if the change be material and to the prejudice of the insurers, or 
be such as might probably influence their opinion as to the advisability of 
accepting the risk The law regards it as made at the instant the contract 
is entered into.” 1 May on Insurance (4th Ed.) par. 190. 

This doctrine is supported by the following cases: Trail v. Baring, 
4 Giff, 485; Whitley v. Piedmont, etc., Ins. Co., 71 N. C. 480. 

The state of facts existing at the time of the completion of the con- 
tract to have been the basis of the contract (Calvert v. Hamilton Mut. 
Ins. Co., 1 Allen [Mass.] 308, 79 Am. Dec. 744: Blummer v. Phoenix 
Ins. Co., 45 Wis. 622; De Camp v. New Jersey, etc., Ins. Co., 3 Ins. L. J. 
89, Fed. Cas. No. 3,719): and a change from a state of good health to 
serious illness is a material change, and must be made known. Piedmont, 
etc., Ins. Co. v. Ewing, 92 U. S. 377, 380, 23 L. Ed. 610. The facts of the 
case last cited were quite similar to those in the instant case, and it was 
that ruled that— ‘ 


“Where there had been a dispute between the agent of an insurance 
company and the applicant for insurance about the payment of the premium 
and such dispute was not settled, a friend of the applicant could not pay 
stich premium an hour or two before the death of the applicant to such 
agent, who was ignorant of the hopeless illness of the applicant, and thus 
secure a valid policy, not delivered until after his death.” 

Again, in the case of Assurance Society v. McElroy, 83 Fed. 631, 28 
C. C. A. 365, it was said: , 

“When the representation of good health and the certificate of the 
surgeon have been made, and the contract is not immediately closed, but 
negotiations for it continue, and proposals and counter proposals are made, 
but for some time none are accepted, the representation and certificate con- 
tinue and condition all the proposals and the ultimate contract, when it is 
closed, They are all made in reliance upon the continued truth of the rep- 
1esentation and certificate, and in the belief that there has been no material 
change in the health or the probability of the continued life of the subject. 
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The nature of this contract, the insurance of a man’s life, the perfect fa- 
miliarity of the man himself with the condition ofits subject-matter, his own 
life, the ignorance of the insurance company concerning it, and its necessary 
reliance in making the contract upon his good faith, honesty. and truth- 
fulness, impose upon him the duty of disclosing to the company every 
fact material to the risk which comes to his knowledge at any time before 
the contract is finally closed. An intentional omission to discharge that 
duty perpetrates a plain fraud upon the company, which necessarily avoids 
the contract. The policy in this case cannot be sustained in the face 
of the intentional concealment by McElroy and his agent, Miss Doty, of 
the radical] change in the condition of its subject-matter after the ne- 
gotiations were commenced, and before they were closed—from a condition 
of robust health and probable long life, upon which they were based and 
were proceeding. to one of dangerous illness. of a critical surgical opera- 
tion, and of imminent death. The intentional concealment of this change, 
and the misleading representation of continued good health and actual 
business life, inflicted a flagrant fraud upon this company, which is fatal 
to the contract of insurance, unless it was completed before McElroy 
was attacked with appendicitis.” 


See numerous cases there cited. 

The rule of law embodied in the decision last cited and the authori- 
ties cited in its support are entirely applicable to the case at bar, for 
here the tender of the premiums was made and refused when the ap- 
p'icant’s condition of “robust health and probable long life” had 
changed to one of “dangerous illness and imminent death.” As far as 
we have been able to ascertain there is no Georgia decision announcing 
a different rule. On the contrary, the rule above stated and applied 
is the one concerning which our Supreme Court, in the case of Southern 
States Life Ins. Co. v. Kempton, 56 Ga. 339, said: 

“We recognize fully the doctrine laid down in Bliss on Life In- 
surance, 240 257; and in Whitely v. Piedmont & Arlington Life Insur- 
ance Company, 4 Bigelow, 362, 363, that a change in health after the 
application and before the po'icy issues and is consummated, will re- 
lieve the company from its consummation.” (Italics ours.) 

The Whitley Case, referred to by the Supreme Court, is a North 
Carolina decision (71 N. C. 481), in. which it is held that— 

“A policy of life insurance is not binding until the premium is 
paid, such a clause being contained in the application. and it is the duty 
of the assured to communicate to the company any material change in his 
health in the interval between the application and the comp’etion of 
the contract by the payment of the premium.” 

An inspection of the opinion in that case discloses that the application 
for insurance did not contain a clause making liability dependent upon 
the good health of the applicant at the time the policy was delivered and 
the premium paid. 

This ruling is not in conflict with the decision in the Babcock Case, 
supra, cited and relied upon by counsel for the plaintiff. In that case the 
control'ing facts were. First, that the premium on the policy was paid 
at the time Babcock sigted the application for the insurance; and, second, 
that the contract of insurance contained no express stipulation that 
the policy should be actually delivered to Babcock during his life. Ac- 
cordingly the Supreme Court he'd that when the policy was deposited in 
the mail at the home, office of the insurance company (Babcock having 
already paid the premium and having nothing else to do before he was en- 
titled to the possession of the policy), it was for the purpose of being 
unconditionally delivered to Babcock, and consequently the delivery to the 
postal authorities was, in the eyes of the law, a constructive delivery to 
Babcock himself. In the instant case, when the policy was deposited 





430 Insurance Law Journal, Vol. 57. [May, 1921. 


in the mail, it was not for the purpose of an unconditional delivery to 
the app'icant, as in the Babcock Case. The applicant in this case still 
had a most important act to do*before he was entitled to the possession 
of the policy: He had to actually pay the first premium thereon. There- 
fore in this case the delivery of the policy to the postal authorities was not 
a constructive delivery to the applicant. The Babcock Case, moreover, 
distinctly and clearly recognizes that by an express provision in an in- 
surance contract as insurer can legally and bindingly stipulate that the 
first premium on the policy must be actually paid before the contract is 
consummated. 

For the above reasons we think the trial court properly awarded a 
nonsuit. 

Judgment affirmed. 

Luke and Bloodworth, JJ., concur. 


es 


METROPOLITAN LIFE INS. CO. v. BOYS, Director oF TRADE AND 
ComMeERcE. (No. 13630.) 


(Supreme Court of Illinois. Dec. 21, 1920. Rehearing Denied Feb. 14, 
1921.) 


129 Northeastern Reporter, 724. 


1. INSURANCE—LICENSE FEES FROM FOREIGN COMPANIES 

HELD “RETALIATORY,”’ NOT RECIPROCAL. 

Hurd’s Rev. St. 1919, c. 73, § 200, providing that, whenever any other 
state shall require of Illinois life insurance companies any payment for 
taxes, fines, or license fees greater than the amount required from such 
companies of other states by Illinois law, then al! life insurance compa- 
nies of such state shall be required to pay to the auditor an amount equal 
to the amount of such charges and payments imposed by the laws of the 
other state on Illinois companies, is a “retaliatory” statute, and not a 
statute of reciprocity, and hence, being penal in nature, must be strictly 
construed, and not applied to a case that does not plainly fall within its 
letter. 


(For other cases, see Insurance, Dec. Dig. § 19.) 


2. INSURANCE—AMENDMENT OF NEW YORK STATUTE DOES 
NOT AUTHORIZE NEW YORK LIFE INSURANCE COM- 
PANY TO RECOVER TAXES EXACTED BY RETALIATORY 
ILLINOIS STATUTE. 

Under Hurd’s Rev. St. 1919, c. 73, § 200, providing that, whenever 
any other state shal’ require of Illinois life insurance companies any pay- 
ment for taxes, fines, or license fees greater than the amount required 
from such companies of other states by Illinois law, then all life insur- 
ance companies of such state shall be required to pay to the auditor an 
amount equal to the amount of such charges and payments imposed by 
the laws of the other state on [Illinois companies, despite an amendment 
to a New York statute providing that fines or penalties paid by foreign 
life insurance companies in excess of the amount legally charged could 
be refunded at any time by the superintendent of insurance, there can be 
no recovery from the director of trade and commerce of I'linois by a 
New York life insurance company of moneys paid to the director by the 
company under protest as taxes exacted by paragraph 200. 


(For other cases, see Insurance, Dec, Dig. § 19.) 


Farmer, Duncan, and Thompson, JJ., dissenting. 
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Appeal from Circuit Court, Sangamon County; Norman L. Jones. 
Judge. 

Suit by .the Metropolitan Life Insurance Company against William 
H. Boys, Director of Trade and Commerce. From a decree for com- 
plainant, defendant appeals. Reversed and remanded. 


Edward J. Brundage. Atty. Gen. (Clarence N. Boord, of Springfield, 
of counsel), for appellant. 

Frank Ewing, of New York City (Geo. B. & Geo. M. Gillespie, of 
Springfield, of counsel), for appellee. 


Carter, J. A bill for injunction was filed by the Metropolitan Life 
Insurance Company, appellee, a New York corporation, in the circuit 
court of Sangamon county, to enjoin William H. Boys, as director of 
trade and commerce of the state, from paying over to the state treasurer 
certain moneys which had been paid in 1918 to the director by the life 
insurance company under protest, as taxes for the year 1918. The bill 
also sought an accounting and credit for taxes which appellee paid in 
1902, 1903, and 1904, to be taken from the taxes due from it in 1918. 
Appellant having filed a general demurrer, which was overruled, elected 
to abide by the demurrer, and the court entered a decree in appellee’s 
favor. This appea! followed. 

The appellee is attempting to retain by this proceeding money paid 
by it as a tax upon its premium receipts from business done in Illinois 
during the three years mentioned, under our statute, construed in con- 
nection with the statute of New York. Appellee claims that it paid by 
mistake in these three years, in excess of the amount actually due from 
it to this state under a proper construction of said statutes, $60,148.61. 
This tax was paid to this state under the requirements of paragraph 200 
of chapter 73 of the Illinois statutes on insurance, which reads in part: 

“Whenever the existing or future laws of any other state of the Uni- 
ted States shall require of life insurance companies, incorporated by or 
organized under the laws of this state and having agencies in such other 
state, * * * any payment for taxes, fines, * * * license fees or 
otherwise, greater than the amount required for such purposes from 
similar companies of other states by the then existing laws of this state, 
then and in every such case, al! life insurance companies of such states 
* * * shall be and are hereby required * * * to pay to the audi- 
tor, for taxes, fines, * * * license fees * * * an amount equal to 
the amount of such charges and payments imposed by the laws of such 
other state upon the companies of this state.” 


While this Illinois act was in force a statute was passed in New 
York imposing a premium income tax on insurance companies of other 
states doing business in New York, and that act, it is conceded, made 
operative the Illinois act above quoted, which was enacted for that pur- 
purpose. Subsequent to the enactment of the New York statute. a deci- 
sion was handed down by the New York Court of Appeals, holding that 
the effect of that statute began, so far as domestic corporations were 
concerned, as of January 1, 1902, and did not include renewal premiums 
collected. The decision of the New York Court of Appeals on this ques- 
tion is People v. Mil'er, 179 N. Y. 227, 71 N. E. 930, handed down in 
1904, construing the statute passed in 1901 (1 Laws N. Y. 1901, p. 298), 
amending a statute passed in 1896. That decision did not attempt to pass 
on the question of what penalties or fees foreign insurance companies 
should pay in New York under such statute, but only the amount.of fees 
or taxes that should be paid by a domestic insurance company doing 
business in New York. It was held that the amended law authorizing a 
tax upon the gross amount of premiums received during the preceding 
calendar year from domestic insurance companies for the privilege of ex- 














432 Insurance Law Journal, Vol, 57. [May, 1921. 


ercising corporate franchises and carrying on business in the state was 
not retroactive and retrospective in its operation, and imposed the tax, 
not upon premiums received from contracts made prior to the time the 
statute took effect, but upon future business, only; the opinion saying 
(179 N. Y. 229, 71 N. E. 930): 


“The tax is purely a franchise tax, and nothing else as to domestic 
corporations. The tax imposed ‘for carrying on business in their cor- 
porate or organized capacity’ applies only to foreign corporations de- 
riving their franchises from other sovereignties.” 


There is merit in the argument of counsel for the state that it is a 
fair inference from the reading of this entire opinion that as to foreign 
corporations doing business in New York the tax might be legally im- 
posed upon a!l premiums. collected during the year. whether the policies 
were written before or after the law imposing the tax went into effect. 
The court does not say whether or not premiums from policies issued 
prior to the enactment of the amendment concerning foreign concerns 
would be subject to the tax. From what it says they might or might not 
be. The opinion did not decide that question. and it seems to be conceded 
that the question has not been passed on since by the highest court of 
New York. If that court should ever hold that the state of New York 
could assess such a tax against foreign insurance companies, then the 
whole force of appellee’s argument falls to the ground. 


Counsel upon both sides have argued at some length whether para- 
graph 200 of chapter 73 of our statutes, under which these taxes were 
originally paid to the I]linois authorities, is a “reciprocal” or a “retalia- 
tory” statute. While said paragraph. as printed in Hurd’s Statutes, is 
headed “Reciprocity,” it seems to be conceded that it was not so headed 
when the statute was enacted in 1869; that the heading was p!aced there 
by the compilers of Hurd’s Statutes. The text-writers and courts have 
not always used the terms “reciprocal and “retaliatory” with a nice dis- 
tinction as to their meaning, and sometimes the words have been used 
as somewhat synonymous. Thus. in 12 R. C. L. 67. under the heading 
“Retaliatory Legislation” the author says: 


“Moreover, while it is doubtless true that the ultimate object of such 
statutes is to secure reciprocity, their immediate object is to retaliate on 
the companies of a given state disfavors shown to domestic companies 
in such state, consequently they are penal in character, and must, unlike 
reciprocal statutes, be strictly construed. It has therefore been said that 
it is not permissible to read into an enactment of this kind words not 
found in its text, for the purpose of giving it a construction in conform- 
ity with its supposed policy.” 

In 19 Cyc. 1264, it is stated: 


“In a number of states statutes against foreign corporations, known 
as ‘retaliatory’ statutes, or as statutes of ‘reciprocity,’ have been enacted.” 

And again, on page 1266: 

“In the construction of these statutes a distinction has been taken 
between them and statutes of reciprocity, in that. while statutes of re- 
ciprocity are to be libera'ly construed, these statutes of retaliation are to 
be strictly construed, and it has been said that a statute of the latter 
kind is ‘not applied to a case that does not fairly fall within its letter.’ ” 

To the same effect is 5 Thompson on Corporations, § 6647. In State 
v. Insurance Co., 49 Ohio St. 440, at page 443, 31 N. E. 658, 659, 16 L. 
R. A, 611, 34 Am. St. Rep. 573, the court stated: 

“It is claimed to be reciprocal in character, and should therefore be 
liberally construed. A little reflection will, we think, show that it is not 
of this nature, but, upon the other hand, retaliatory, and should therefore 
be strict'y construed, or, in other words, not applied to a case that does 
not * * * fall within its letter. Reciprocity expresses the act of an 


Life.] Met. Life Ins, Co. v. Boys, Director of Trade& Com. 433 


interchange of favors between persons or nations; retaliation, that of re- 
turning evil for evil, or disfavors for disfavors. Accurately speaking, we 
reciprocate favors and retaliate disfavors. This, then. is a retaliatory stat- 
ute.” 

See, also, somewhat similar discussions of this question as to kind- 
red statutes in Talbott v. Fidelity & Casualty Co., 74 Md. 536, 22 Atl. 395, 
13 L. R. A. 584, Fidelity & Deposit Co. v. Brown, 92 Vt. 390, 104 Atl. 
234, and State v. Insurance Co. of North America, 115 Ind. 257, 17 N. 
E, 574. 

In State v. Fidelity & Casualty Ins. Co., 39 Minn. 538, 41 N. W. 108. 
the court discusses a similar statute and ca'ls it “retaliatory.” This 
court in People v. Fidelity & Casualty Co., 153 Ill. 25, 38 N. E. 752, 26 
L. R. A. 295, quotes with approval that part of the Minnesota opinion 
denominating such a statute “retaliatory,” and would seem plainly to in- 
timate that it considered our own statute on the subject “retaliatory” 
in its nature. In discussing the I]linois statute here under consideration 
in Germania Ins. Co. v. Swigert, 128 Ill. 237. 21 N. E. 530, 4 L. R. A. 
473, and Union Central Life Ins. Co. v. Durfee, 164 Ill. 186. 45 N. E. 
441, while the opinions do not discuss this question in terms, it wi'l be 
noted the syllabus to each of these opinions published in the bound vol- 
umes of the Illinois Reports calls the statute “retaliatory,” and the 
text-writers, in commenting on those decisions have shown that they 
understood the court was holding such statutes retaliatory in their na- 
ture. See 12 R. C. L. 68, note 6, as to Germania Ins. Co. v. Swigert, 
supra, and 2 Bacon on Life and Accident Insurance (4th Ed.) § 653, 
where Union Central Life Ins. Co. v. Durfee, supra, is cited under the 
heading “Retaliatory Legislation.” The encyclopedias and digests have 
frequently discussed this legislation under the heading “Retaliatory Leg- 
is'ation.” See 16 Am, & Eng. Ency. of Law (2d Ed.) 901; 2 Joyce on 
Insurance (2d Ed.) § 329; 11 Am. Digest, Decennial Ed. “Insurance,” 
§§ 19, 28: Century Ed: § 15. It will be noted in this connection that these 
digests have cited some of our Illinois decisions, already referred to, un- 
der this heading. : 

[1] It seems quite clear, from a consideration of the language of 
paragraph 200, that it was not intended by this statute to reciprocate for 
past or present favors, but to retaliate against the states from which the 
foreign corporations came, by levying certain penalties in Illinois on 
such foreign insurance companies, for it will be noted that the Janguage 
of said paragraph does not provide that the deposits, taxes, fines, penal- 
ties, and fees shall be the same as those fixed by the New York law upon 
foreign corporations, but on'y that when the deposits, taxes, fines, pen- 
alties, fees, etc., fixed by the New York law are greater than the amount 
required for such purposes from similar companies of this state, then the 
same fees are to be collected from the New York corporations in this 
state. There is nothing in this statute to intimate that Illinois will not 
tax foreign insurance companies at a higher rate than New York taxes 
them. Without question it has the power to do so, and, if it should de- 
termine to do so, it then would tax them at the rate fixed by its own 
statute, and the New York statute would have nothing to do with it. The 
Illinois statute did not say to New York: 

“We will co'lect from your insurance companies the same taxes that 
you collect from Illinois or other foreign companies.” 

But what was said to New York is substantially as follows: 

“If you collect from Illinois and other foreign insurance companies 
taxes at a greater rate than we tax them, we will collect from your 
insurance companies that same rate.” 

This is clearly a reta'iatory, and not a reciprocal, provision of the 
statute. The decision as to whether this is a reciprocal or retaliatory 
statute affects the construction that shall be given to the act. As was said 





434 Insurance Law Journal, Vol. 57.  [May, 1921. 


in 12 R. C. L. and 19 Cyc., already quoted from, if it is a retailiatory 
statute, then it must be strictly construed, and should not be applied to a 
case that does not fall plainly within its letter, and in 5 Thompson on Cor- 
porations, § 6647, it is said: 

“A retaliatory statute is penal in character, and hence subjeet to the 
rule of strict construction. The operation of the statute must be con- 
fined to such cases as fall within its letter.” 


[2] The conclusion seems necessarily to follow in this case that the 
provisions of Illinois statute under which this ‘icense fee or tax was 
paid in the years 1902. 1903, and 1904 is retaliatory in its nature, and 
therefore, the statute, read in connection with the New York statute 
here under consideration, will only be construed to cover those cases 
that come plainly within the letter. Paragraph 200 of chapter 73 does 
not in terms, directly or indirectly, refer to any revision or readjustment 
or repayment of taxes that have been paid and audited for previous years. 
It does not appear from a reading of the statute that the Illinois Legisla- 
ture had in mind in any way the paying back or reimbursement to any of 
the insurance companies of taxes that might have been paid by mistake for 
previous years. It is true that the New York statute construed by the 
New York Court of Appeals in 1904 in People v. Mil'er, supra, was 
obviously drafted for the repayment of any taxes or license fees that had 
been paid by mistake under existing laws, but the bill filed herein does 
not state that this application was made within one year from the time the 
tax was audited, as required by the New York statute, and it seems to 
be conceded that it was not made within that time, though it is true that in 
1918 an amendment to this New York statute was passed providing that 
such fines or penalties paid in excess of the amount legally charged could 
be refunded at any time by the superintendent of insurance. 2 Laws of 
N. Y. 1918, p. 1128. If the I'linois statute be given, as we have held it 
must be given, a strict construction, it does not by its letter give the right, 
power, or authority to allow the credits claimed by appellee toward the re- 
duction of taxes for any subsequent year. Under that statute, fairly con- 
strued, when a,tax has been once assessed and collected, and paid into the 
state treasury, said officers have no further power with reference to it. 

It is proper to note in this connection that since the passage of the 
statute of 1918 in New York appellee has filed an application for credits 
with the I'linois insurance superintendent, which was refused, and it had 
prior thereto made attempts to have such claim allowed before different 
sessions of the Illinois Legislature and the Court of Claims, all of which 
have been ineffectual until the decision of the circuit court of Sanga- 
mon county herein, holding that appellee was entitled to an accounting 
and to a credit of $60,148.61, to be taken from the $99,758.99 assessed 
against said company by the Illinois authorities for and on the premiums 
for 1918. 


It would seem that, unless the amendment passed by the New York 
Legis'ature in 1918 shall apply and be considered in construing the Illinois 
statute, there is no possible chance for holding, as did the trial court, that 
these refunds or credits should be allowed from the taxes or license fees 
of 1918. It does not appear from the bill filed herein, or from the record, 
that the New York superintendent of insurance has collected from Illinois 
corporations any excess taxes on the ground that New York corporations 
have been overcharged through an erroneous interpretation of the Illinois 
law by its taxing authorities mor does it appear that Illinois 
has refunded or allowed credit for any overcharges to New 
York corporations. The argument of counsel for appellee is that 
the last amendment of 1918 has amended, in effect, paragraph 200 
of chapter 73 of our statute, and that therefore it is now enforceable 
under said paragraph. To thus allow the statutes of Illinois to be 
amended by the statutes of other states, passed years thereafter, would 
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seem to us to be extending beyond any reasonable limit the doctrine 
of reciprocity or comity between states. This would permit the legis- 
lative authorities of other states to amend the statutes of their own state 
and to pass such legislation as would give preference in that state to their 
own corporations as against the home corporation of Illinois. So far as 
we can understand. there is no reason to suppose that our Legislature 
by the enactment of paragraph 200 intended to give foreign corporations 
any preference over corporations or citizens of this state in the matter of 
refunds or credits for taxes or fees paid vo ‘utarily under a mistake of 
law. Said paragraph makes no provision for refund or credit for taxes 
or fees collected from our home corporations or through an erroneous 
construction of the law. It seems unreasonable to suppose that the Legis- 
lature intended by the provisions of paragraph 200 to make an inequitable 
distinction between citizens of this state and citizens of other states doing 
business in this state, and this would be the result if the argument of ap- 
pellee be sustained. 

We have no means of knowing, under the reasoning of People v. 
Mil'er, supra, whether the final court of appeal in New York will ulti- 
mately hold that these taxes paid by foreign corporations in former years 
should be repaid under the then statute... As already stated, we cannot 
decide as to the effect on foreign corporations by the decision of the 
New York Court of Appeals and the cases relied on by counsel for 
appellee. Morever, giving a strict construction to paragraph 200 of chapter 
73, the public authorities charged with enforcing this law—now being 
the director of trade and commerce—are not required, nor have they 
been given the right, power, or authority under said paragraph. to give 
the credit claimed by appellee in reduction of the taxes for any subsequent 
year or years. Under said paragraph, when a tax has once been assessed, 
co'lected, and paid into the state treasury. the Illinois authorities have 
no further power with reference to it. This being so, the conclusion 
follows that the decree of the circuit court of Sangamon county. without 
authority enjoined the director of trade and commerce, with reference 
to said taxes. 

Counsel for appellant have also argued that these taxes, having 
been paid voluntarily, cannot be recovered nor thereafter credited on later 
taxes. They also argue at lenth that this is, in effect, a suit against the 
state, and under the Constituion cannot be maintained, and that the claim 
is also res judicata by reason of the decision of the Court of Claims 
of this state in Metropo‘itan Life Ins. Co. v. State of Illinois, 2 Court 
of Claims, 79, where this question was passed on adversely to appellee's 
claim. They also argue that the claim is barred by the statute of limi- 
tations and by laches. These questions have all been argued at length 
in the briefs of counse’. In view of our conclusion upon the points 
already considered and discussed, we find it unnecesary to consider 
any of these questions. 


The decree of the circuit court will be reversed, and the cause 


remanded to that court for further proceedings in accordance with the 
views herein expressed. 


Reversed and remanded. 





CartricHT, C. J. (specially concurring). The prayer of the bill was 
that the insurance superintendent should be enjoined from paying into 
the state treasury a sum of money due for taxes on premiums collected 
during the calendar year 1918, and should credit against the amount 
so due the aggregate of payments made by the complaintant for taxes on 
premiums co'lected in the years 1902, 1903, and 1904, and to repay the 
same to the complaintant. The bill, therefore, in substance and fact, 
was for the purpose of recovering back taxes voluntarily paid without 
fraud, imposition, coercion, or ignorance or mistake of facts. but only 
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because of the alleged misinterpretations by the complaintant of the law. 
If there was such misinterpretation, and the complaintant was under no 
legal obligation to pay the taxes, the law does not afford any legal remedy 
to recover them back. Elston v. City of Chicago, 40 Ill. 514, 89 Am. 
Dec. 361; People v. Miner. 46 Ill. 374; Swanston v. Ijams, 63 Ill, 165; 
Union Bui'ding Ass’n v. City of Chicago, 61 Ill. 439; Walser v. Board of 
Education, 160 Ill. 272, 43 N. E. 346. 31 L. R. A. 329; Otis v. People 
196 Ill. 542, 63 N. E. 1053; Yates v. Royal Ins. Co., 200 Ill. 202, 65 
N. E. 726; City of Chicago v. McGovern, 226 Ill. 403, 80 N. E. 895; 
People v. Illinois Central Railroad Co., 265 Ill. 429, 107 N. E. 244; Cooley 
on Taxation, 565; Dillon on Mun. Corp. (3d Ed.) §§ 944-946. 


On this ground I concur in the judgment in this case. 
Farmer, Duncan, and Thompson, JJ., dissent. 


ALLEN v. KNIGHTS AND LADIES OF SECURITY. (No. 23014.) 
Supreme Court of Kansas. Feb. 12, 1921.) 
195 Pacific Reporter. 616. 


Syllabus by the Court. 
EVIDENCE — INSURANCE—TRANSCRIPT OF PROCEEDINGS 

AT INQUEST HELD INADMISSIBLE IN ACTION ON CER- 

TIFICATE VOID IF DEATH RESULTED FROM VIOLATION 

OF LAW. 

A beneficiary certificate provided that it should bé void if death of 
the certificate holder should occur as a consequence of his violating the law. 
A by-law of the society issuing the certificate required proof 
of death on prescribed blank  forms| The forms prescribed 
required that. in case of wiolent death followed by a coroner’s 
inquest a duly authenticated transcript of the proceedings should 
accompany proof of death. The certificate holder died by violence, 
an inquest was held, and an authenticated transcript of the proceedings 
accompanied proof of death. The testimony of witnesses given at the 
inquest indicated, and the verdict of the coroner’s jury was that the de- 
ceased was accidenta'ly shot while engaged in making an unlawful as- 
sault. In an action to recover on the certificate, the defendant offered 
the transcript in evidence. Held, the transcript was not admissible, either 
as independent evidence of the facts disclosed, or as an admission made in 
connection with proof of death, 


(For other eases, see Evidence, Dec Dig. § 211; also Insurance, 
Dec. Dig. § 818[4].) 


Appeal from District Court, Neosho County. 


Action by A. N. Allen, as guardian of Harry L. Jenner, against the 
Knights and Ladies of Security. Judgment on a verdict directed for 
plaintiff, and defendant appeals. Affirmed. 


Smith & Brobst. of Chanute, J. Q. Stratton, of Erie, and A. W. 
Fulton, of Chicago, Il, for appel'ant. 
Jones & Allen and Farrelly & Evans. all of Chanute, for appellee. 
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BOYNTON v. MODERN WOODMEN OF AMERICA, (No. 22017.) 
(Supreme Court of Minnesota. Jan. 28, 1921.) 
181 Northwestern Reporter, 327. 


(Syllabus by the Court.) 
2. INSURANCE—AMENDMENT OF BY-LAWS AS TO PRESUMP- 

TION OF DEATH HELD UNREASONABLE. 

An amendment of the by-laws of a mutual beneficiary association sub- 
sequent to the date of a particular insurance contract, by which the pre- 
sumption of death arising from such unexp‘ained disappearance was 
abrogated and in place, thereof a provision made to the effect that no in- 
ference of death by dissappearance should arise until the expiration of 
the insured’s life expectancy, is unreasonable and therefore void. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 


3. INSURANCE—VIOLATION OF PROHIBITION AGAINST USE 
OF INTOXICATING LIQUORS MUST HAVE BEEN MA- 
TERIAL, 

The verdict of the jury to the effect that there was no violation of the 
contract by the insured in the intemperate use of intoxicating liquor 
is sustained by the evidence. The rule stated in O’Connor v. Modern 
Woodmen, 110 Minn. 18. 124 N. W. 454. 25 L. R. A. (N. S.) 1244; 
Wising v. Brotherhood of American Yeomen, 132 Minn. 303, 156 N. W. 
247. Ann. Cas. 1918A, 621, followed and applied. 


(For other cases. see Insurance, Dec. Dig. § 748.) 


Appeal from District Court, Ramsey County; Hascal R. Brill, Judge. 
Action by Beautrice Boynton against Modern Woodmen of America. 
Verdict for p'aintiff. and, from*an order denying defendant's alternative 
motion for judgment or a new trial, defendant appeals. Order affirmed. 


Truman Plantz, of Rock Island, Ill., Elijah Barton, of Minneapolis, 
and Geo. G. Perrin, of Rock Island, Ill, for. appellant. 
Kerr & Richardson, of St. Paul, for respondent. 


LINCOLN v. EQUITABLE LIFE ASSUR. SOC. er at. (No. 21563.) 
(Supreme Court of Mississippi, Division A. Feb. 14, 1921.) 
87 Southern Reporter, 6 


(Syllabus by the Court.) 
INSURANCE—INSURED MAY ASSIGN POLICY TO THIRD PER- 

SON WITH INSURER’S CONSENT, AND SUCH ASSIGN- 

MENT AMOUNTS TO DELIVERY. 

Where insurance contract prohibits change or modification with- 
out written assent of company officers, the insured may validly assign 
his policy to a third person, with the consent of the insurance company ; 
and such asignment amounts to a delivery. 

(See other cases, see Insurance Dec. Dig. § 207[2], :212.) 

Vol. LVII—29. 
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Appeal from Chancery Court, Lauderdale County, G. C. Tann, 
Chancellor. 

Suit by Mrs. S. K. Lincoln, executrix of the estate of John Kerr, 
deceased, against the Equitable Life Assurance Society and another. 
From an adverse decree. plaintiff appeals. Affirmed. 


Wallace Wa'ker and F. V. Brahan, both of Meridian. for appellant. 
R. F. Cochran of Meridian for appellee. 


HEAD et aL, v. NEW YORK LIFE INS. CO. (No. 21477.) 
(Supreme Court of Missouri, in Banc. Dec. 31, 1920.) 
227 Southwestern Reporter. 429, 


1. INSURANCE—SETTLEMENT AND COMPUTATION OF RE- 
SERVE AND DEDUCTIONS AFTER LOAN TO INSURED 
MUST BE UNDER LANGUAGE OF POLICY AND LOAN 
AGREEMENT DESPITE NONFORFEITURE STATUTES. 
Where a life insurance policy contained stipulations entitling insured, 

on stated conditions, to a loan, which he obtained, and there are two 

methods of computation of net reserve and loan deductions theoretica'ly 
possible, the first under the language used in the policy and the loan agree- 
ment, the second under the terms of the policy, including Missouri non- 
forfeiture statutes, considered as stipulations thereof, excluding express 
stipulations in conflict therewith. the first method of settlement and com- 
putation is proper, the loan agreement having been supported by con- 
sideration, and involving no i'legal forfeiture. (Per Blair, Goode, and 
Williamson, JJ.) 
(For other ca.es, see Insurance, Dec. Dig. 367[1].) 


3. INSURANCE—USURY—LOAN AGREEMENT HELD ONE TO 
CONTINUE POLICY AS PAID-UP POLICY, EQUAL IN VALUE 
TO NET RESERVE AVAILABLE, AND NOT VOID AS 
USURIOUS. 

A provision of a loan agreement with an insured that, on default 
in payment of interest, settlement of the loan and of any other indebted- 
ness on the policy should be made by continuing the policy without 
further notice as paid-up insurance of reduced amount, should be con- 
strued as an agreement to continue the policy as a paid-up policy equal 
in value to the balance of the net reserve available to insured after law- 
ful deductions had been made, and as so construed was not void as a 
stipulation for forfeiture of the policy in its nature usurious. (Per- 
Blair, Goode, and Williamson, JJ.) 

(For other cases. see Insurance. Dec. Dig. § 17914.) 


Woodson, J., dissenting. 


Appeal from Circuit Court, Jackson County; Thos. J. Seehorn, Judge. 

Action by Richardd G. Head, Jr., by B. F. Deatherage, his next friend, 
and Richard G. Head in person, against the New York Life Insurance 
Company. From the judgment plaintiffs appeal. Affirmed. 


Harding, Deatherage, Murphy & Stinson, of Kansas City. for 


appellants. 
Lathrop, Morrow, Fox & Moore, of Kansas City, for respondent. 
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WILHELM v. PRUDENTIAL INS. CO. OF AMERICA. (No. 16282.) 


(St. Louis Court of Appeals. Missouri. Feb. 8, 1921. Rehearing Denied 
Feb. 24. 1921.) 


227 Southwestern Reporter. 897 


1. INSURANCE—NO EXTENDED INSURANCE UNDER NON- 
FORFEITURE STATUTE. WHERE INDEBTEDNESS ON 
POLICY EXCEEDED THREE-FOURTHS OF THE NET RE- 
SERVE. 

Under Rev, St. 1919, § 6151, providing that no policies shall be for- 
‘feited after three annual payments, but the ‘ength of the policy shall be 
extended for a period determined by taking three-fourths of the net value 
minus the indebtedness to the company as a single premium for temporary 
insurance for full amount of policy, there could be no recovery on policy 
where three-fourths of the net reserve computed in accordance with such 
statute was less than the amount of the indebtedness on the policy. 


(For other cases. see Insurance. Dec Dig. § 367[2].) 


2. INSURANCE—INDEBTEDNESS ON POLICY HELD TO DE- 

FEAT EXTENDED INSURANCE. 

Where a policy provided for extended insurance for a term shown 
by a table indorsed in the policy according to the cash surrender value 
of the policy after deducting indebtedness at a time of default for non- 
payment of premium, there could be no recovery on po‘icy under such 
provision on insured’s death some months after default, where the cash 
surrender value exceeded the indebtednss by only two cents. 


(For other cases, see Insurance, Dec Dig. 367[2].) 


3. INSURANCE—CLAIM TO EXTENDED INSURANCE MUST BE 
MADE EITHER UNDER CONTRACT OR UNDER STATUTE. 


In action on policy claimed to have been kept alive by extended in- 
surance, where the policy provided for computation of term of extension 
by method other than that provided by the nonforfeiture statute 
(Rev. St. 1919, § 6151), plaintiff was required to claim either under the 
statute or under the contract, and was not entit'ed to have the term of 
extended insurance determined by method other than that prescribed in 
either statute or contract. 


(For other cases, see Insurance, Dec. Dig. 367[1].) 


Appeal from St. Louis Circuit Court; J. Hugo Grimm, Judge. 

“Not to be officially published.” 

Action by Julia M. Wilhe’m, formerly Julia M. Barber, against the 
Prudential Insurance Company of America. Judgment for defendant, and 
plaintiff appeals. Affirmed. 


Frederick H. Bacon, of St. Louis, for appellant. 
Fordyce, Holliday & White, of St. Louis, for respondent. 


ALLEN, J. This is an action upon a policy of life insurance issued by 
the defendant insurance company on the life of William J. Barber. deceased, 
for the sum of $5,000, payable to plaintiff. The po'icy was issued on March 
8, 1909, in consideration of an annual premium of $130.45. Three annual 
premiums were paid on the policy. but the fourth annual premium, due 
March 8, 1912, was not paid. The insured died May 17, 1912. During 
the lifetime of the insured he and the plaintiff, the beneficiary. 
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borrowed from the defendant company the sum of $170. 
executing as security for such loan an assignment of the policy, said as- 
signment being contained in a “loan certificate” in evidence. It does not 
appear, however, that the policy was delivered to defendant. On March 
8. 1912, this loan, with accumulated interest, amounted to $179.98. At 
that time the cash surrender value of the po'icy, as shown by an indorse- 
ment thereon, was $180. On or about April 1, 1912 the defendant was 
duly notified of the death of the insured, but disclaimed all liability on 
the policy. 

The cause was tried before the court without a jury, a jury having 
been waived, upon an agreed statement of facts, together with a stipu- 
lation containing a schedule of actuarial computations, and two exhibits, 
viz. the policy and the loan certificate mentioned above. The trial court 
found the issues for the defendant, and rendered judgment accordingly, 
from which judgment the plaintiff prosecutes this appea!. 

A provision of the policy regarding the payment of premiums is as 
follows: 

“If any premium be not paid when due, this policy shall be void, and 
all premiums forfeited to the company, except as herein provided.” 


The further provisions of the policy here pertinent are as follows: 


“Tf this policy, having lapsed or become forfeited as specified in the 
clause, ‘Paid-Up Life Policy,’ above, be not surrendered for its cash value 
or for a paid-up life policy, the company will write in lieu of this policy. 
without any action on the part of the insured, a non-participating paid- 
_ up term policy for the full amount insured by this policy, such paid-up 
term policy to be dated on the day to which premiums have been duly 
paid, and to continue in force for the term indicated by the following 
table: Provided, however, that if there be any indebtedness to the com- 
pany on account of this policy the amount of such paid-up term policy 
shall be the face amount of this policy less the amount of such indebted- 
ness, and the term for which such paid-up term policy shall run shall be 
changed to that term for which the ‘cash surrender value of this policy 
herein specified, after deducting such indebtedness, will carry the modi- 
fied amount at single premium term rates according to the American 
experience table of mortality, with three and one-half per cent. interest. 
The paid-up term policy will be delivered on the legal surrender of this 
policy.” 

In the stipulation containing the schedule of actuarial computations 
it was stipulated and agreed as follows: 


“First. That the net reserve on the policy in suit computed as of 
the 8th day of March, 1912, and in accordance with the provisions of sec- 
tion 6946 of the Revised Statutes of Missouri 1909, viz.: According to the 
combined experience or actuaries’ table of mortality. with 4 per cent. 
interest was $223.50, and that three-fourths of said amount was $167.63. 
* * *” * * * * 

“Fourth. That the single premium term rate, according to the Ameri- 
can Experience Table of Mortality, with 3% per cent. interest for one 
year’s insurance of $4,820.02, being the face amount of said policy ‘ess 
the indebtedness thereon, based on the insured’s attained age of forty- 
three (43) on March 8, 1912, was $48.97 and proportionately for a short- 
er period.” 

It is said in the brief of learned counsel for appellant that “this suit 
requires the application of the principles of equity.” The action, how- 
ever, is clearly one at law upon a contract of insurance, no equitable 
relief being sought, and the appeal is to be determined by the principles 
applicable to such cases. 

It is also the contention of appe'lant’s learned counsel that “the re- 
serve on a regular life insurance policy such as that in suit is the prop- 
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erty of the insured,” and that the company cannot by contract, or other- 
wise, deprive the insured thereof. As to this we need only say that the 
rights of the parties are to be determined by the contract of insurance, 
construed in the light of the rules of law applicable to contracts of that 
character, except in so far as such contract is affected by our statutory 
law applicable thereto, 

It is further argued for appellant that the “lien attempted to be 
created by the pledge of the policy under the !oan certificate is void, be- 
cause if a mortgage it is, in substance, usurious, and if a pledge it pro- 
vides for a forfeiture.” It is unnecessary to follow in detail the argu- 
ment of appellant’s counsel touching this matter. No question is here 
involved as to the effect of the terms of the loan certificate, or of any 
act of the company thereunder. The only question involved is whether 
the policy was carried in extended insurance from the date of the lapse 
by failure to pay the premium, viz. March 8, 1912, to the date of the 
death of the insured, May 17, 1912. 


Other questions raised by appellant will be disposed of. we think, by 
what follows. The section of our nonforfeiture statute here applicable. 
viz. section 6946, Rev. Stat. 1909 (section 6151, Rev. Stat. 1919), provides 
as follows: 


“No policies of insurance on life hereafter issued by any life in- 
surance company authorized to do business in this state, on and after 
the first day of August A. D. 1879, shall, after payment upon it of three 
annual payments, be forfeited or become void, by reason of nonpayment 
of premiums thereof, but it shall be subject to the following ru'es of 
commutation, to wit: The net value of the policy, when the premium be- 
comes due, and is not paid, shall be computed upon the actuaries’ or 
combined experience table of mortality, with four per cent. interest per 
annum, and after deducting from three-fourths of such net value. any 
notes given on account of past premium payments on said policy issued 
to the insured, and any evidence of indebtedness to the company, which 
notes and indebtedess shall be then canceled, the balance shall be taken 
as a net sing’e premium for temporary insurance for the full amount 
written in the policy; and the term for which said temporary insurance 
shall be in force shall be determined by the age of the person whose life 
is insured at the time of default of premium, and the assumption of 
mortality and interest aforesaid.” 


[1] The schedule of actuarial computations contained in the stipu- 
lation, supra, sets forth, that, according to the “actuaries’ or combined 
experience table of mortality,” with 4 per cent. interest, the net reserve 
on the policy in suit, computed in accordance with the provision of sec- 
tion 6946, supra. was $223.50, and that three-fourths of that amount was 
$167.63. The loan upon the poliy, with interest to March 8, 1912, 
amounted to $179.98. Consequently, on March 8, 1912, when the policy 
by its terms lapsed, three-fourths of the net reserve thereon, computed 
in accordance with our nonforfeiture statute, was less than the amount of 
the indebtedness on the policy. And there is no escape from the conclu- 
sion that plaintiff is not entitled to recover by virtue of the benefits con- 
ferred by our nonforfeiture statute. 

The policy was issued in 1909, after the amendment of our statute 
in 1903, and hence is governed by our law as it now stands. In McCall 
v. International Life Ins. Co., 196 Mo. App. 318, loc. cit. 325, 193 S. W. 
860, 862, it is said: : 

“It will be observed that the policies were issued in 1907, after the 
amendment of 1903 was made, and hence the policies are subject to the 
law as it now stands, which says that ‘after deducting from three-fourths 
of such net value * * * any evidence of indebtedness to the com- 
pany * * * the balance sha!l be taken as a net single premium for’ 
the insurance therein provided for, which is, for brevity, termed extended 
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insurance. In other words, the statute requires that, of the three- 
fourths net value of the policy, whatever balance there is, in excess of 
any indebtedness due the company, shall be considered and taken to be 
a net single premium for the extended insurance. It would seem that if 
there was no balance, there would be nothing on which extended insur- 


ance could rest, and hence nothing in the law compelling extended in- 
surance where that is the situation.” 


But it is contended by plaintiff, appellant here, that the terms of 
the policy are more liberal to the insured than is our nonforfeiture stat- 
ute, in respect to extended insurance, and that in such situation the con: 
tract of insurance will govern. 


[2] Respondent denies that the provisions of the policy govern 
where they are more liberal to the insured than the provisions of the non- 
forfeiture statutes; but this controversy is one which we need not dis- 
cuss. Taking, arguendo, the view of the matter most favorable to plain- 
tiff, namely, that if the provisions of the policy are more favorable to 
the insured, in respect to extended insurance, than is our nonforfeiture 
statute, then the policy provisions will govern, we perceive no theory 
upon which plaintiff can recover under the terms of the policy. Under 
the provisions of the policy, in case of ‘apse for failure to pay premiums 
after three annual premiums have been paid, the insured (if there be no 
loan) is entitled to extended insurance for a term shown by a table in- 
dorsed on the policy. According to the table the “automatic extended 
insurance for face amount policy’ wi'l continue for 3 years and 235 
days, provided there be no loan upon the policy. But the provisions 
quoted above expressly provide that, if there be any, indebtedness to the 
company on account of the policy, then not only shall the amount of the 
“paid-up term po'icy” be reduced by the amount of the indebtedness, 
but the term for which such paid-up term policy shall run shall be 
changed to that term for which the cash surrender value of the policy 
in suit, after deducting such indebtedness, “will carry the modified 
amount at single premium term rates according to the American Ex- 
perience Table of Mortality, with 3% per cent. interest.” In the stipu- 
lation containing the schedule of actuarial computations, it is agreed that 
according to the American Experiene Table of Mortality, at 3% per 
cent. interest, the sing‘’e premium term rate for one year’s insurance of 
$4,820.02 (the modified amount of the insurance; i. e.. “the face amount 
of the policy less the indebtedness thereon”). based on the insured’s age 
at the date of the lapse of the policy, was $48.97. In other words, under 
the terms of the policy, it would require a balance in the cash surrender 
value thereof, after deducting the loan against the policy, of .$48.97, to 
carry the modified amount of insurance for one year. But, as said, the 
cash surrender value of this policy, by its terms, was on March 8, 1912, 
$180: whereas the loan against the policy, with interest, was $179.98, 
leaving a balance of 2 cents in the cash surrender value above the in- 
debtedness. It is obvious that this balance, at the term rate aforesaid, 
wou!d not have carried the policy and kept the insurance in force for a 
single day. 

[3] It appears to be the contention of learned counsel for appellant 
that the insured was entitled to have applied to the purchase of extended 
insurance not the cash surrender value of the policy, after deducting the 
indebtedness thereon, but the full reserve of the policy less such indebt- 
edness. This contention is fully disposed of by the trial court in a memo- 
randum. filed by it. It is there said: 

“The Missouri statute does not give her this right, and if she cannot 
claim under the statute then she must c'aim under the policy. But the 
policy does not give her this right, but on the contrary fixes the premium 
for term insurance at the cash surrender value, and not the net reserve, 
reduced by the amount of the indebtedness on the policy. Manifestly 
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plaintiff is attempting to recover neither upon the Missouri statute nor 
upon the terms of the policy. In effect she is asking the court to rewrite 
the policy, so that she may recover. This the court cannot do.” 

The provisions of the policy relating to extended insurance are not 
ambiguous, as, it seems, appellant contends, but appear to be entirely plain 
and clear. And we regard it as quite clear that under no view of the 
case is plaintiff entitled to recover. 

It fo'lows that the judgment below must be affirmed; and it is so 
ordered. 

Reynolds, P. J., and Becker, J., concur. 


RUBOTTOM y. PIONEER LIFE INS. CO. OF AMERICA. 
(No. 2753.) 


(Springfield Court of Appeals. Missouri. Feb. 14, 1921.) 
227 Southwestern Reporter. 835. 


2. INSURANCE— PETITION TO RECOVER AGENT’S COMMIS- 
SION AFTER MERGER HELD TO STATE CAUSE OF AC- 
TION, 


A petition by the agent of an insurance company alleging a contract 
with another company, whose business and obligation defendant took over 
by contract, and the procuring of the application by plaintiff, acting first 
as agent for the original company and later as agent for the successor, 
held to state a cause of action on the contract obligation assumed by de- 
fendant. 


(For other cases, see Insurance, Dec. Dig. § 84[6].) 


3. INSURANCE — APPOINTMENT OF AGENT NOT VOID BE- 
CAUSE SIGNED ONLY BY VICE PRESIDENT. 


Rev. St. 1919, § 6318, requiring an insurance company to have a 
president and secretary, both of whom shall sign all contracts. when 
considered with section 9753, providing that contracts may be implied 
on the part of corporations by the acts of an agent whose powers are of 
a genera! character, is diiectory and not restrictive, so that a contract 
appointing an agent for an insurance company was not void because 
signed only by the vice president. 


(For other cases, see Insurance. Dec. Dig. § 74.) 


4. INSURANCE — EVIDENCE HELD TO SUSTAIN RECOVERY 
OF COMMISSION FROM MERGED CORPORATION. 


In an action for an insurance agent’s commission. brought against 
the successor of the company with whom the agent had a contract, 
which successor had assumed the obligations of the other, evidence held 
to show that the insurance in controversy was procured through the 
agent’s efforts and to entitle him to a commission. 


(For other cases, see Insurance, Dec. Dig. § 84[6].) 


Appeal from Circuit Court, Butler County; J. C. Sheppard, Special 
Judge. 

Action by Harry Rubottom against the Pioneer Life Insurance Com- 
pany of America. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 
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John A. Gloriod and F. M. Kinder, both of Poplar Bluff, and Hump- 
hrey, Boxley & Reeves, of Kansas City, for appellant. 


Henson & Woody, of Poplar Bluff, for respondent. 


DYE v. NEW YORK LIFE INS. CO. (No. 2706.) 
(Springfie!'d Court of Appeals. Missouri. Feb. 14. 1921.) 
227 Southwestern Reporter, 1062. 


1. INSURANCE — BURDEN ON LIFE INSURER TO ESTABLISH 
DEFENSE OF MISREPRESENTATION. 
The burden was on defendant life insurer to establish its defense of 
misrepresentation of matters which contributed to the death of insured.. 


(For other cases. see Insurance, Dec. Dig. § 646[3].) 


3. INSURANCE — ISSUES RAISED ON LIFE INSURER’S DE- 
MURRER TO BENEFICIARY’S EVIDENCE PROPERLY SUB- 
MITTED TO JURY. 

In an action on a life policy, defendant insurer setting up mis- 
representations of insured that he had never raised or spat blood, issues 
raised by defendant insurer’s demurrer to plaintiff's evidenc held prop- 
erly submitted to the jury, in view of the evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


5. INSURANCE—FAILURE TO TENDER BACK PREMIUMS NOT 
EVIDENCE OF WAIVER OF DEFENSE MISREPRESENTA- 
TION. 

In view of Rev. St. 1919, § 6145, defendant life insurer’s failure to 
tender back premiums held not evidence of waiver of the defense of mis- 
representation in obtaining the policy. 


(For other cases, see Insurance, Dec. Dig. § 392[11].) 


6. INSURANCE—ADMISSION OF LIABILITY BY LIFE INSURER 
MANIFESTED INTENTION TO WAIVE DEFENSE OF MIS- 
REPRESENTATION. 

Where defendant life insurer, with knowledge of all the facts per- 
taining to alleged misrepresentations by insured, admitted its ‘iability on 
the policy after insured’s death. its conduct manifested intention to 
waive defense based on insured’s misrepresentations. 


(For other cases, see Insurance, Dec. Dig. § 391.) 


Appeal from Circuit Court. Pemiscot County; Sterling H. McCarty, 
Judge. 

Action by Mary L. Dye against the New York Life Insurance Com- 
pany. From judgment for plaintiff, defendant appeals. Reversed, and 
cause remanded. 


Jones, Hocker, Sullivan & Angert, of St. Louis, and Orville Zim- 
merman, of Kennett, for appellant. 

W. G. Pray, of Senath, and McKay & Jones, of Kennett, for re- 
spondent. 
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HEADLEY et at. v. CENTRAL LIFE INS. CO. OF ILLINOIS. 
(No. 16311.) 


(St. Louis Court of Appea!s. Missouri. Feb. 8, 1921. Rehearing De- 
nied Feb. 24, 1921.) 


227 Southwestern Reporter, 920. 


1. INSURANCE—CONSTRUCTION AND VALIDITY OF POLICY 
GOVERNED BY LAW OF PLACE WHERE CONTRACT WAS 
MADE. 


A policy issued by an insurance corporation of a certain state to a 
person within such state was a contract of such state, and matters per- 
taining to construction and validity of the policy were to be determined 
by the laws thereof. 


(For other cases, see Insurance, Dec. Dig. §§ 125[2], 147[2].) 


é. ie OF WAIVER GOVERNED BY LAW 
OF FORUM. 


The ae of what constitutes a waiver of the forfeiture of a 
policy, or evidence of such waiver, is to be determined by the law of the 
forum, 


(For other cases, see Insurance, Dec. Dig. § 371.) 


3. INSURANCE — INSURER’S LETTER TO INSURED FOLLOW- 
ING DEFAULT IN PAYMENT OF PREMIUM HELD EVI- 
DENCE OF WAIVER OF FORFEITURE. 


An insurer’s letter to insured who had defaulted in payment of pre- 
mium note and in payment of other premium thereafter due, calling in- 
sured’s attention thereto and stating that “it is absolutely essential ~ for 
the validity of this policy that the matter be adjusted at the earliest 
possible moment.” that “if there is any assistance we can render you in 
caring for your policy we wou!d be glad to be at your service,” and that, 
“if you are unable to make payment at this time, advise us when you can 
do so, and we will, if possible, allow you the needed extension,” held 
evidence of insurer’s election not to forfeit the policy for nonpayment 
of note and premium. and not merely an offer to reinstate the policy. 
where policy itself provided for reinstatement at any time upon evidence 
of insurability and payment of arrears. 


(For other cases. see Insurance. Dec. Dig. § 665[8].) 


Appeal from St. Louis “Circuit Court: Wi'son A. Taylor, Judge. 
“Not to be officially published.” 
Action by Ella B. Headley and another against the Central Life In- 


surance Company of Illinois. Judgment for plaintiffs, and defendant 
appeals. Affirmed. 


Jones, Hocker, Sullivan & Angert and Vincent L. Boisaubin, all of 
St. Louis, for appellant. 


E. E. Rudo!ph, Milton Lauenstein, and Claude O. Pearcy, all of St. 
Louis, for respondents. 
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POPE v. SOVEREIGN CAMP, W. O. W. (NATIONS ert at., INTER- 
PLEADERS).. (No. 2795.) 


(Springfield Court of Appeals. Missouri. Feb. 14. 1921.) 
227 Southwestern Reporter, 907. 


1. INSURANCE—FRATERNAL SOCIETY CANNOT ISSUE CER- 

TIFICATE PROHIBITED BY BY-LAWS AND STATUTE. 

A fraternal benefit society cannot issue a certificate payable to an 
uncle of the insured by marriage, who was not dependent on insured, 
and who was not a proper beneficiary, under Rev. St. 1919, § 6403, or un- 
der the by-laws of the society. 


(For other cases, see Insurance, Dec. Dig. § 769.) 


2. INSURANCE—DISPENSATION HELD NOT TO AUTHORIZE 
ISSUANCE TO BENEFICIARY NOT ENTITLED. 


A special dispensation by the sovereign commander of a fraternal 
benefit society, authorizing issuance of the certificate in controversy, 
does not entitle the beneficiary named therein to the proceeds thereof, if 
he was not entitled to be the beneficiary under the by-laws of the society, 
even though the sovereign commander had authority to waive that provi- 
sion by a special dispensation. where it appeared that before the dispensa- 
tion was given the application was corrected to show that the benefi- 
ciary was a dependent on insured, which made him a lawful beneficiary, 
but which was contrary to the fact. 


(For other cases. see Insurance, Dec. Dig. § 769.) 


3. INSURANCE—COURT CAN ALLOW ILLEGAL BENEFICIARY 

AMOUNT OF PREMIUMS PAID. 

Where a fraternal benefit certificate was issued, naming as benefi- 
ciary one not entitled to receive the proceeds under the state statutes and 
the by-laws of the society. the court, in awarding the proceeds of the 
certificate to the next of kin of insured, can adjust the equities by allow- 
ing the beneficiary the amount of the premiums paid on the certificate, 
since the proceeding is an equitable one. 


(For other cases, see Insurance, Dec. Dig. § 743.) 


Appeal from Circuit Court, Stoddard County; W.°S. C. Walker, 
Judge. 

Action by Etta Pope, as administratrix, against the Sovereign Camp. 
Woodmen of the World, to recover on a certificate of insurance, in 
which the defendant paid the amount of tHe certificate into court and 
asked that plaintiff and Jackson Nations and others interplead as to their 
rights thereto. From a judgment awarding a portion of the sum to 
plaintiff, and the balance to Jackson Nations and others, plaintiff appeals. 
Affirmed. 

Wammack & Welborn, of Bloomfield, for appellant. 

H. S. Green, of Bloomfield, for respondents. 
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HARRINGTON vy. MUTUAL LIFE INS. CO. OF NEW YORK. 
(No. 4290.) 


(Supreme Court of Montana. Feb. 28, 1921.) 
195 Pacific Reporter, 1107. 


2. INSURANCE—VERDICT THAT LIFE POLICY WAS DELIVER- 
ED HELD WARRANTED. 


In an action on a life policy, where the insurer contended that there 
was a delivery for inspection only and produced an inspection receipt 
claimed to have been signed by the insured, while the benefficiary assert- 
ed a delivery of the policy, and that the insured was given time for pay- 
ment of the first premium, verdict in favor of the beneficiary held war- 
ranted by the evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


Appeal from District Court, Silver Bow County; J. J. Lynch, Judge. 


Action by Mrs. Mary J. Harrington against the Mutua! Life Insur- 
ance Company of New York. - From a judgment for plaintiff and an order 
denying its motion for new trial, defendant appeals. Judgment and or- 
der affirmed. 


Charles R. Leonard and F. C. Fluent, both of Butte, for appellant. 
A. A. Grorud, of Helena, and B. K. Wheeler, of Butte, for respondent. 


REYNoLDs, J. Plaintiff brought action against defendant for re- 


covery upon a life insurance policy issued by defendant to John M. 
Harrington, now deceased. 


On May 23, 1913, insured made application to ‘sibiiities for insur- 
ance policy, passed satisfactory examination, and policy was issued paya- 
bl¢ to his wife as beneficiary, plaintiff in this action. One James Cotter, 
who took the app'ication, delivered the policy to Harrington on the 7th 
day of June, 1913, but without the payment of any part of the premium. 
Plaintiff .claims that there was an unconditional delivery of the policy, 
and that 60 days’ credit was extended to insured for payment of first 
premium. Defendant insists that there was a delivery for inspection 
only, and produced’ an inspection receipt which defendant claims was 
executed by insured at the time of the delivery, reading as follows: 


“June 7th, 1913. The receipt of policy No. 2070953 of the Mutual 
Life Insurance Company of New York for $2,000.00 on the life of John 
M. Harrington is hereby acknowledged. It is understood and agreed 
that the said policy is received for inspection only, notwithstanding the 
acknow ‘edgment of the receipt of the premium contained in the policy; 
and it is expressly agreed that the said policy is not in force, the first 
premium thereon not having been paid. John M. Harrington. James 
Cotter, Witness.” 


The execution of the ts by insured is denied by plaintiff. 
Harrington died July 27, 1913 

The specifications of error raise the question as to whether or not 
the evidence is sufficient to justify the verdict against defendant; it be- 
ing claimed that there is not any substantial evidence sustaining the con- 
tention that the inspection receipt was not signed by insured. If Har- 
rington signed the receipt, the policy was not in force at the time of his 
death; but, if he did not sign the receipt, the policy was in force at that 


time. 
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{1] The rule has been established by numerous cases that the ver- 
dict of the jury will not be set aside on the ground of the insufficiency of 
the evidence if there is any substantial evidence to support it. The ques- 
tion is, then, whether or not there is any substantial evidence in this case 
see the contention of plaintiff that such receipt was not signed by 
insured. 


[2] It is undisputed that the policy was delivered in the presence of 
p'aintiff. She testified positively that insured did not sign the inspec- 
tion receipt nor any other paper, and that there was no writing done by 
any one at that time. She also testified that she was familiar with his 
handwriting, and that the signature to the receipt was not his signature. 
One Mrs, Gleason also testified that she had received a number of let- 
ters from him and had seen his writing many times, was familiar with 
his signature, and that in her opinion the signature to the receipt was 
not his signature. The opinion testimony of both plaintiff and Mrs. 
Gleason, neither of them qualifying as experts, might be considered un- 
satisfactory in view of the positive evidence submitted by defendant tend- 
ing to establish the genuinesess of the signature; but when their opinions 
are supplemented with the positive statement of plaintiff that she was 
present at the time of the delivery of the policy, and that no paper of any 
kind was signed by the insured, there was substantial evidence upon 
which the jury could base its verdict. There was a'so a number of ex- 
hibits in the record showing admittedly genuine signatures of insured 
with which comparisons could be made, and the jury had the privilege 
of considering them as bearing upon the weight to be given to the opin- 
ion evidence in the case. Under these circumstances we are of opinion 
that there was sufficient evidence to support the verdict. It also appears 
from the record that this verdict was rendered upon the third trial of 
the cause of action, in each of which a verdict was 1endered in favor of 
plaintiff. 


[3] This court will be more reluctant to set aside a verdict on the 
ground of the insufficiency of the evidence when a similar verdict in the 
same case has been rendered by different juries on previous trials. 4 
Corpus Juris, 867; Anderson v. Public Service Corp. of New Jersey,, 83 
N. J. Law, 19, 83 Atl. 769; Hintz v. Michigan Cent. Ry., 140 Mich. 565, 
104 N. W. 23; Krouse v. Detroit United Ry. Co., 170 Mich. 438, 136 N. 
W. 434; Quayle v. Ream, 17 Idaho, 545, 106 Pac. 610: Todd v. Demeree, 
15 Colo. 88, 24 Pac. 563; Dickinson v. Erie Co., 85 N. J. Law, 586, 90 
Atl. 305; Murray v. Putnam (Tex. Civ. App.) 170 S. W. 806; Carr v. 
American Locomotive Co., 31 R. I. 234. 77 Atl. 104, Ann. Cas. 1912B, 
131, note 139, 


The judgment and order overru'ing motion for a new trial are af- 
firmed. 


Affirmed. 
Brantly, C. J., and Cooper, Holloway, and Galen, JJ., concur 
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DRESSLER v. COMMONWEALTH LIFE INS. CO. OF OMAHA. 
(No. 21217.) : 


(Supreme Court of Nebraska. Feb. 10, 1921.) 
181 Northwestern Reporter, 543. 


(Syllabus by the Court.) 

1. INSURANCE — PROVISION FOR FORFEITURE OF POLICY 
FOR NONPAYMENT OF PREMIUMS LEGAL AND ENFORCE- 
ABLE. 

Where the terms of a life insurance contract provide that the failure 
of the insured to pay the stipulated premium on a day named, and upon 
failure to do so the “policy shall be ipso facto null and void and all pre- 
miums forfeited to the company, except as herein provided,” such pro- 
vision is not illegal or against public policy, and, there being no condition 
creating a waiver or estoppel. the contract will be enforced as made. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 


2. INSURANCE — FAILURE TO PAY PREMIUMS HELD TO 
WORK FORFEITURE OF LIFE INSURANCE POLICY. 
In such case, the failure to make the payments as provided in the 
contract works a forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


3. INSURANCE — NOTICE NOT NECESSARY, WHERE POLICY 
PROVIDES FOR FORFEITURE IPSO FACTO FOR NON- 
PAYMENT OF PREMIUMS. 

In such case, no notice or declaration of forfeiture is necessary on 
the part of the insurer, in the absence of a statute requiring such notice 
or some stipulation in the contract that notice shou'd be given. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


Appeal from District Court, Douglas County; Sears, Judge. 

Action by Mary J. Dressler against the Commonwealth Life In- 
surance Company of Omaha. Judgment of dismissal for defendant, and 
plaintiff appeals. Affirmed. 


Wymer Dressler, of Omaha, for appellant. 


T. W. Blackburn, of Omaha, and Clark O’Hanlon, of Blair, for ap- 
pellee. 


Day, J. This action is based upon a policy of insurance upon the 
life of Samuel H. Dressler, in which the plaintiff is named as benefi- 
ciary. The case was tried to the court upon an agreed statement of 
facts, a jury being waived by the parties. The court found the issues in 
favor of the defendant and entered a judgment of dismissa® 

The record shows that on July 8, 1914, the defendant issued its pol- 
icy of insurance upon the life of Samuel H. Dressler, in which his 
mother, the plaintiff herein, was named as beneficiary. At the time the 
policy was issued, the premium for the first year was paid, but the sec- 
ond premium, due and payable by the terms of the policy on July 8, 
1915 was never paid. By the terms of the policy, the payment of the 
first premium automatically extended the insurance for a period of two 
months beyond July 8, 1915. The insured came to his death by drown- 
ing on July 2, 1916. The ultimate question to be determined is whether 


the life insurance contract was in force at the time of the death of the 
insured. 
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The po'icy contained a stipulation as follows: 


“If any premium is not paid when due, this policy shall be ipso facto 
null and void and all premiums forfeited to the company, except as 
herein provided.” . 

The exception referred to by the proviso, in so far as it relates to 
policies upon which but one premium has been paid, relates to the auto- 
matic extension of the insurance for a period of two months beyond 
the expiration of the first year’s insurance. This proviso does not aid 
the plaintiff in any way, for it will be noted that the insured came to his 
death some months after the period of automatic extension of the policy 
had elapsed. 

While it is undoubtedly the rule in this state that forfeitures are 
!ooked upon with ill favor by the court, and that when an insurance con- 
tract is susceptible of two constructions, one of which will work a for- 
feiture and the other will not, the court will incline to adopt the con- 
struction which will prevent a forfeiture. Still, it is equally well es- 
tablished that, when there is no uncertainty as to the meaning of an in- 
surance contract, and the same is lega! and not against public policy, and 
when there is no situation presented which would create a waiver of its 
terms or work an estoppel, it will be enforced as made. In the case of 
Haas v. Mutual Life Ins. Co., 84 Neb. 682, 121 N. W. 996, 26 L. R. A. 
(N. S.) 747, 19 Ann. Cas. 58, it was said: 


“A clause stipulating for the forfeiture of a contract should not be 
aided or given effect by construction in a case where the plain meaning 
of the language used does not require it.” Jensen v. Palatine Ins. Co., 81 
Neb. 523, 116 N. W. 286. 

[1, 2] By plain and unmistakable terms the policy provided that the 
failure to pay the premium on the day appointed should work a forfei- 
ture. The parties had the right to make such a contract; it is not il'egal 
or against public policy; there is no situation suggested which could be 
regarded as a waiver of its time or to create an estoppel. Under such 
circumstances it is the plain duty of the courts to enforce the contract 
as made. In Rye v. New York Life Ins. Co., 88 Neb. 707, 130 N. W. 
434, the policy under consideration contained a clause of similar import 
to the case at bar. It was said: 


“Where there is no uncertainty as, to the meaning of an insurance 
contract, and the same is legal and not against public policy, it must be 
enforced as made.” 


To the same general effect see: Sharpe v. New York Life Ins. Co.. 
5 Neb. (Unof.) 278, 98 N. W. 66; Rustin v. A&tna Life Ins. Co., 98 
Neb. 426, 153 N. W. 548; Bogue v. New York Life Ins. Co, 103 Neb. 
568. 173 N. W. 591; Iowa Life Ins. Co. v. Lewis, 187 U. S. 335. 23 Sup. 
Ct. 126, 47 L. Ed. 204; 2 Joyce, Law of Insurance (2d Ed.) § 1103, states 
the rule, which is supported by numerous authorities, as follows: 


“If the policy provides that the premium shall be paid on or before 
a stipulated day or the policy shall become forfeited and void, or that 
the company shall be released from all liabilitiy, time becomes of the 
very essencé of the contract, and a failure to pay as agreed determines 
the contract, unless there be a waiver or estoppel.” 

[3] But it is urged that there can be no forfeiture of the contract 
for a failure to pay the premium. without some affirmative action taken 
by the company declaring a forfeiture. Cases are readily to be found in 
which the necessity of action on the part of the company as a condition 
precedent to the right to c'aim a forfeiture, is considered. In some of 
the states notice of an intention to claim a forfeiture is required by stat- 
ute. Some of the contracts specifically require that notice to the insurer 
of intended forfeiture shall be given. The generally accepted rule is 
that, in the absence of a statute requiring notice to the insured, or some 
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stipulation in the contract requiring it, no notice or declaration of for- 
feiture is required where the policy stipulates for forfeiture for non- 
payment of premium. 2 Joyce, Law of Insurance Ge Ed.) § 1106; Ohio 
Farmers’ Ins. Co. v. Wilson, 70 Ohio St. 354, 71 N. E. 715; Knights of 
Columbus v. Burroughs, 107 Va. 671, 60 S. E. 40, 17 L. R.A. (N. S.) 
246. 


We find no error in the ruling of the trial court, and its judgment 
is affirmed. 


PETERSON v. CLEAVER et at. (No. 21090.) 
(Supreme Court of Nebraska. Dec. 23, 1920.) 
181 Northwestern Reporter, 187. 


(Syllabus by the Court.) 


2. INSURANCE—FRATERNAL ASSOCIATION HELD LIABLE TO 
MEMBERS THEREOF FOR LIBEL PUBLISHED BY OFFI- 
CERS ACTING WITHIN SCOPE OF AUTHORITY. 

A fraternal beneficiary association, organized under the laws of this 
state without capital stock, is liable to a member of such association for 
libel published by its officers, acting within the scope of their authority 
and in the discharge of its business. 


(For other cases, see Insurance, Dec. Dig. § 695.) 


Appeal from District Court, Douglas County; Estelle, Judge. 


Action by Mamie Peterson against Mayme Hedrick Cleaver and 
others. Judgment for plaintiff, and defendants appeal. Affirmed. 


Matthew Gering. of P'attsmouth, Wm. J. Hotz, of Omaha, and Stiner 
& Boslaugh. of Hastings, for appellants. 


Weaver & Giller and A. H. Bigelow, all of Omaha, for appellee. 


SAWYER vy. SOVEREIGN CAMP, W. O. W. (No. 21163.) 
(Supreme Court of Nebraska. Dec. 23, 1920.) 
181 Northwestern Reporter, 191 


(Syllabus by the Court.) 


1. INSURANCE—INCREASE OF ASSESSMENTS FOR INCREASED 
HAZARDS FROM OCCUPATION HELD REASONABLE. 


An agreement by a membcr of a fraternal beneficiary association 
to comply with existing and subsequently enacted by-laws applies to a 
future by-law exacting, on pena'ty of forfeiting his insurance, payment 
of reasonable, increased assessments to cover increased hazards result- 
ing from a change of occupation. 


(For other cases, see Insurance, Dec. Dig. § 719[5].) 
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2. INSURANCE— REASONABLENESS IS TEST OF SUBSE- 
QUENTLY ADOPTED BY-LAW. 
Reasonableness, in view of the powers, purposes. and duties of a 
fraternal beneficiary association, is the test of a by-law, when challenged 
by a member as interfering with vested rights. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


3. INSURANCE—MEMBER’S RIGHTS AS TO FUTURE ENACTED 
BY-LAWS STATED. 


The status of a member of a fraternal beneficiary association. who 
agrees to be bound by subsequently enacted by-laws, is not merely that of 
an insured, since he is part of a fraternal insurer, and is thus bound by the . 
obligations of his membership to contribute his share to a general fund 
raised by assessments to pay the insurance of all beneficial members in 
good standing. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


4. INSURANCE — MEMBER BOUND BY LEGAL’ ENACT- 
MENTS. 


By statute the government of a fraternal beneficiary association 
is required to be representative, and each member, being represented 
in its sovereign body. is bound by its legal enactments. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


5. INSURANCE — CONTRIBUTIONS ENFORCEABLE BY FOR- 
FEITURE. 
Forfeiture of fraternal insurance is a reasonable and necessary 
penalty for the enforcement of contributions to a fraternal insurance 
fund and for the protection thereof. 


(For other cases, see Insurance, Dec. Dig. § 744.) 


6. INSURANCE—BY-LAWS AS TO NOTICE OF CHANGE OF 
OCCUPATION HELD VALID. 


A by-law, requiring a member of a fraternal beneficiary association 
to give notice within 30 days of a change of occupation from laborer 
to switchman, and to pay in addition to his regular assessments 30 cents 
for each thousand of his insurance on penalty of forfeiture, is on its 
face reasonable, and is binding on a member who agreed in advance 
to comply with subsequently enacted by-laws, though the occupation of 
switchman was not a prohibited one, or one requiring payment of in- 
creased dues when he became a member. 


(For other cases, see Insurance, Dev. Dig. § 719[5].) 


7. INSURANCE — MEMBER BOUND BY SUBSEQUENTLY 
ENACTED BY-LAWS. 


A person becoming a member of a fraternal beneficiary association 
under a promise to conform to existing and subsequently enacted by- 
laws is charged with the duty of informing himself in regard to rules 
and regulations, and this duty extends to the exercise of the association’s 
reserved power to make amendments or to enact new by-laws. 


(For other cases, see Insurance, Dec. Dig. § 719[1].) 


9. INSURANCEB—NO WAIVER OF FORFEITURE BY RETEN- 
TION OF UNEARNED DUES WITHOUT KNOWLEDGE OF 
FACTS. 

In a suit on a fraternal beneficiary certificate, waiver of a for- 
feiture arising from insured’s failure to pay increased dues required 
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by a change of occupation is not established by defendant’s acceptance 
and retention of unearned dues, where the undisputed evidence shows that 
defendant was without knowledge of the facts resulting in the forfeiture 
and did not thereafter intend to waive it. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 


10. INSURANCE—FOREMAN OF SWITCHING CREW HELD TO 
BE A “SWITCHMAN.” 


Foreman of a switching crew in the switchyards of his employer 
held to be a switchman within the meaning of a fraternal beneficiary 
certificate, where he was required to perform the services of a switch- 
man as a substantive part of the duties of his employment. 


(For other cases, see Insurance, Dec .Dig. § 748.) 


Appeal from District Court, Douglas County; Estelle, Judge. 


Action by Cathryn Sawyer against the Sovereign Camp of the Wood- 
men of the World. From judgment for plaintiff, defendant appeals. 
Reversed and remanded. 


De E. Bradshaw and Gaines & Van Orsdel, all of Omauna, for ap- 
pellant. 


Byron G. Burbank, of Omaha, for appellee. 


FERGUSON v. TUTTLE. 
(Supreme Court of New Jersey. . Feb. 28, 1921.) 
112 Atlantic Reporter, 596, 


(Syllabus by the Court.) 

CONSTITUTIONAL LAW—INSURANCE—STATUTE REQUIR- 
ING FOREIGN INSURANCE COMPANY TO DO BUSINESS 
THROUGH LOCAL AGENTS HELD VALID. 

The statute (P. L. 1919, p. 302) which prescribes that no in- 
surance company of another state, except a life insurance company, may 
transact business in this state, except through agents “whose principal 
place of business is located in this state,” is valid legislation. It does 
not abridge any right guaranteed by the state or federal Constitutions. 


(For other cases, see Constitutional law. Dec. Dig. §§ 87, 207[7], 
296[1] ; also Insurance, Dec. Dig. § 4. 


Certiorari by James W. Ferguson against Wil'iam E. Tuttle, Jr, 
Gen., for defendant. 


Argued February term. 1921, before Swayze, Parker, and Black, JJ. 
Commisioner, etc. Affirmed. 


Pitney, Hardin & Skinner, of Newark, for prosecutor. 
Thomas F. McCran. Atty. Gen., and William Newcorn, Asst. Atty. 
Vol. LVII—20. 
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Brack, J. In this case the prosecutor attacks the statute (P. L. 1919, 
p. 302). This is an amendment to the act regulating insurance companies 
and to regulate the transaction of insurance business in this state. 
Section 80 is amended so that no insurance company of another state, 
except a life insurance company, may transact business in this state, except 
through authorized agents “whose principal place of business is 
located in this state.” The prosecutor admits on the record that “his 
principal place of business” is in New York City. On this admission the 
commissioner of banking and insurance revoked the Ilcense of the pro- 
secutor to act as the agent in this state of the Hartford. Fire Insurance 
Company of Hartford, Conn. Hence the writ in this case is to test the 
legality of such order, dated February 3, 1921. The meaning and pur- 
pose of the statute are clear. Its application to the facts admitted is free 
from doubt. There is no room, therefore, either for construction or in- 
terpretation. The sole duty of the court is to give the statute the mean- 
ing conveyed by its ‘anguage. 

The attack is made, however, upon the validity of the statute. 
It is said to offend against article 1, par. 1, of the state Constitution, 
in that it is an unreasonable and arbitrary restriction upon the rights of 
citizens of this state to enjoy, acquire, possess, and protect property 
and pursue and obtain safety and happinees; that it offends against 
the Fourteenth Amendment to the Constitution of the United States, 
which provides that no state shall make or enforce any law which shall 
abridge the privileges or immunities of citizens of the United States, 
nor deny to any person within its jurisdiction the equal protection of the 
laws. It is invalid because it imposes an arbitrary and unreasonable re- 
quirement. 


We think these questions are all disposed of adversely to the prose- 
cutor by what this court said, speaking through Mr. Justice Collins: 
“It is settled beyond controversy that one state may forbid an in- 
surance company of another state from doing business at all within 
its territory, or may at pleasure impose conditions on such business and 
may punish individuals for acting as the agents of an_ interdicted 
company.” This does not abridge any right guaranteed by the state 
or federal Constitutions. Hickman v. State, 62 N. J. Law, 499, 504, 
41 Atl. 942, affirmed 63 N. J. Law, 666, 44 Atl. 1099. That one 
state may forbid a company of another state from doing business at all 
within its territory has long been the settled rule of the Supreme 
Court of the United States, the u'timate authority on the point under 
discussion. Hooper v. State of California, 155 U. S. 648, 15 Sup. 
Ct. 207, 39 L. Ed. 297; Hammond Packing Co. v. State of Arkansas. 
212 U. S. 322,.343, 29 Sup. Ct. 370, 53 L. Ed. 530, 15 Ann. Cas. 645. 
If it could be conceded that the state has the power to exclude altogether 
as it must be, it is difficult, to see why the state has not the power 
to regulate. A power to exclude embraces the power to regulate. 


Lastly. it is said the statute imposes an arbitrary and unreasonable 
requirement, but the qualification prescribed by the statute is neither 
arbitrary nor discriminatory between persons. It is simply one of the 
prerequisites under which a foreign insurance company can do business 
in the state. There is no discrimination between insurance agents 
who have a principal place of business within the state. The Legis- 
‘ature in its wisdom had the power to prescribe the conditions under 
which agents can do business in the state for foreign insurance com- 
panies. 

The order of the commissioner of banking and insurance dated 
February 3, 1921, revoking the prosecutor’s license, is affirmed, with 
costs. 





Life.] Issacs v. Equitable Life Assur. Soc. of U. S. 455 


ISAACS v. EQUITABLE LIFE ASSUR. SOC. OF UNITED STATES 
(New York Supreme Court. Trial Term. Richmond County. Feb. 19, 1921.) 
186 New York Supplement, 854 


1. INSURANCE—EVIDENCE HELD TO SHOW DELIVERY OF 
POLICY. 


In action on life insurance policy, evidence held to show that the policy 
was delivered by insurer’s agent and accepted by insured with intent that 
it should take immediate effect. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


2. INSURANCE—EVIDENCE HELD TO SHOW AGREEMENT 
THAT PAYMENT OF FIRST PREMIUM BE DELAYED. 


In action on life insurance policy, evidence held to show that, when 
the policy was delivered, insurer’s agent and insured agreed that payment 
of the first premium should be deferred a short time. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


3. INSURANCE — INSURED NOT BOUND BY _ PROVISION. 
WHERE HIS ATTENTION NOT CALLED THERETO. 


Insured was not bound by the requirement that. for the life policy in 
question to have a valid inception, the application therefor must be signed 
by him and the first premium paid, where, when the policy was handed to 
him by insurer’s agent, his attention was not called thereto, it being imma- 
teria! that he had previously taken out other.insurance with the same 
company, and so may have acquired knowledge of the provisions in other 
policies and applications. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


4. INSURANCE — INSURER’S AGENT, INTRUSTED WITH 
POLICY, HAD APPARENT AUTHORITY TO WAIVE CON- 
DITION OF PREPAYMENT. 


Where life insurance company intrusted its fully executed life policy 
to its agent for delivery to insured, the agent had at least apparent au- 
thority to deliver it in such manner as to waive the requirement that, for 
the po'icy to have a valid inception. insured must pay the first premium 
and sign the application. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


5. INSURANCE — STIPULATIONS AS TO CONDITIONS PRE- 
CEDENT TO INCEPTION OF LIFE POLICY MAY BE 
WAIVED. 

Stipulations intended to prevent a life policy from becoming effective 
until signing of the application and payment of the first premium could 
be waived by delivery and acceptance of the policy with intent that it 
should take effect without compliance therewith. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


Action by Lucille G. Isaacs against the Equitable Life Assurance 
Society of the United States. Verdict directed for plaintiff. 


Carl D. Isaacs. of New York City (Montague Less'er. of New York 
City. of counsel), for plaintiff. 

Alexande; & Green. of New York City (Clifton P. Williamson and 
Peter C. Mann, both of New York City. of counsel). for defendant. 
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KINSEY v. JEFFERSON STANDARD LIFE INS. CO. (No. 173.) 
(Supreme Court of North Carolina. March 9, 1921.) 
106 Southeastern Reporter. 136. 


INSURANCE—EVIDENCE HELD TO WARRANT JURY IN FIND- 

ING SUICIDE. 

In an action on a life insurance policy, evidence that insured shortly 
after he entered a room alone was found dead with a bullet wound in 
his head, with his pistol lying near at hand, and that he had been drink- 
ing heavi'y and was nervous and irritable. Aeld to warrant the court in 
submitting to the jury the issue of suicide by insured, and to warrant 
the jury in finding that he had committed suicide. 


(For other cases. see Insurance. Dec. Dig. § 665[6].) 


Appeal from Superior Court. Jones County; Bond. Judge. 

Action by Carrie H. Kinsey, administratrix. against the Jefferson 
Standard Life Insurance Company. Judgment for the defendant. and 
plaintiff appeals. No error. 


Civil action to recover upon a life insurance policy issued by the de- 
fendant to plaintiff's intestate. Guy T. Kinsey. The case turns upon a 
single question. Defendant admitted the execution of the policy and its 
liability thereon, unless its plea of suicide within the stipulated period 
was found to be valid. Only one issue was submitted to the jury and an- 
swered by it as follows: 

“Did the insured, Guy T. Kinsey, die by his own hand or act with 
intent to commit suicide? Answer: Yes.” 

Judgment on’ the verdict in favor of defendant. Plaintiff appealed. 


Rouse & Rouse. of Kinston, for appellant. 
Brooks. Hines & Kelly, of Greensboro, and T. D. Warren, of New 


Bern, for appellee. 


Per CurtAM. Piaintiff’s chief exception is to the court’s refusal to 
instruct the jury that the evidence was not sufficient to warrant a finding 
in favor of the defendant. Bearing upon this motion, the following is 
taken from the plaintiff’s brief : 

“Briefly summarized, the deceased had only a few minutes before 
finished eating dinner; he had left the table. going into an adjoining room. 
His wife heard a noise which attracted her attention. She went to the 
room and found her husband lying on the floor with a .(pistol shot) 
wound which was shown to be in his temple. a litt'e above and a little 
to the front of his right ear. The witnesses locate his body slightly dif- 
ferent, but in the main it is agreed by all that his feet were some dis- 
tance. variously estimated from two to three feet. from a bookcase, that 
his head was towards the door. and his body lying alongside of. with 
his right arm slightly under a table that stood between the bookcase and 
the door. The deceased’s pistol, which usually stayed upon the bookcase, 
was found slightly under the bookcase from the deceased’s head as it ‘ay 
upon the floor; the distance to the pistol was in addition to the length 
of his body two or three feet to the bookcase.” 

In addition there was evidence tending to show that the intestate was 
a heavy drinker; that he -had been drinking for two days immediately 
preceding his death; that he was a nervous, irritable. and high-tempered 
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man; that the wound on his head was black and ragged and the hair 
scorched, indicating that the pistol was held in close proximity to his 
head at the time it was fired. : 

Upon this evidence we think his honor very properly submitted the is- 
sue to the jury, and that they were warranted in answering it in the 
affirmative. 

We have carefully examined the record and plaintiff’s exceptions, 
and find no error of which plaintiff can justly complain. 

No error. 


GERMANTOWN TRUST CO. v. RISSER. 
(Supreme Court of Pennsylvania. Feb. 14, 1921.) 
112 Atlantic Reporter. 443. 


1. INSURANCE — EVIDENCE, CONSISTING OF APPLICATION 
AND POLICY ON LIFE OF PARTNER, HELD TO SUSTAIN 
JUDGMENT IN FAVOR OF HIS EXECUTOR AGAINST. SUR- 
VIVING PARTNER. 


Where application for a life policy. taken out by a member of a busi- 
ness partnership. named the firm as beneficiary, while the policy itself 
provided that, in the event of the death of insured before expiration of the 
endowment period, the insurance should be payable to the firm, its succes- 
sors or assigns. beneficiary, with right of revocation, such documentary 
evidence was sufficient to sustain judgment in favor of the executor of 
the insured partner, suing to recover decedent’s share of the fund col- 
lected from insurer by the surviving partner. 


(For other cases, see Insurance. Dec. Dig. § 585[1].) 


Appeal from Court of Common Pleas, Philadelphia County; Joseph 
P. McCullen, Judge. 

Action by the Germantown Trust Company, executor of the wi'l of 
Frank Griffenberg. deceased. against C. N. Risser. From judgment for 
plaintiff, defendant appeals. Affirmed. 


Argued before Moschzisker, C. J., and Frazer. Walling, Simpson. 
Kephart, Sadler. and Schaffer. JJ. 


Albert S. Longbottom. of Philadelphia. for-appellant. 
F. B. Bracken, of Philadelphia, for appellee. 


_ _ Per Curiam, On agreement of the parties. this case was tried by a 
judge without a jury. The question involved concerns the ownership of 
a policy of life insurance, The policy was taken out upon the life of a 
member of a business partnership. The insured died, and the amount of 
the insurance was collected by the surviving partner. whereupon plaintiff, 
the executor of the deceased partfier, sued to recover its decedent’s share 
of the fund. 

In entering judgment for plaintiff, the court below states that the ap- 
plication for the policy names “Risser Brothers Company” as beneficiary, 
while the policy itself provides that. in the event of the death of the in- 
sured prior to the expiration of the endowment period. the insurance shall 
be payable to “Risser Brothers Company, its successors or assigns. benefi- 
ciary, with the right of revocation.” 
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[1] The documentary evidence just noted is enough to sustain the 
judgment ; and we cannot say the court below erred in ho'ding that there 
is no other evidence sufficient to warrant a finding that the partners 
themselves had entered into an oral contract. at the time the insurance 
issued, that the proceeds of the policy should not be an asset of the par- 
tnership, “but of the surviving partner. to be used for a specific purpose. 
namely, to pay off the deceased partner’s interest.” as contended by ap- 
pellant. 

[2] When a witness. instead of stating the words uttered, or used, 
by the parties to an alleged oral agreement. simply gives his conclusion 
concerning the effect of such words, as did the witness depended on by 
appellant in this case, we cannot hold on review that the trial judge erred 
in treating the testimony accordingly ; nor can we say the tria' judge was 
obliged to credit such testimony against the written evidence in the case. 

The assignments of error are overruled, and the judgment is affirmed. 


MONCUR v. WESTERN LIFE INDEMNITY CO. 
(Supreme Court of Pennsylvania. Feb. 14, 1921.) 
112 Atlantic Reporter, 476. 


1. INSURANCE — ANSWERS OF MEDICAL EXAMINER NEED 
NOT BE ATTACHED TO POLICY. 


A copy of interrogatories on original application following the signa- 
ture of insured and intended to be answered and signed by the insurer’s 
medical examiner. which in fact were signed by him and not by the appli- 
cant. were not required by Act May 11. 1881 (P. L. 20) to be attached to 
the policy: such statute requiring correct copies of the application “as 
signed by the applicant” to be attached. 


(For other cases, see Insurance, Dec. Dig. § 134[3].) 


3. INSURANCE — CONCEALMENT OF REJECTION BY OTHER 

INSURERS FRAUD PREVENTING RECOVERY. 

It was a defense to an action for the face of a life policy that insured 
warranted to be true that “I have never applied to any company or as- 
sociation for insurance without receiving a policy of the exact kind and 
amount app’ied for.” when he had in fact applied for ordinary life policy 
and had been issued substandard policies rated up five years with an in- 
creased premium. 


(For other cases. see Insurance, Dec. Dig. § 300.) 


4. INSURANCE — POLICIES ISSUED BY OTHER COMPANIES 
HELD ADMISSIBLE UNDER AFFIDAVIT OF DEFENSE. TO 
SHOW FRAUDULENT REPRESENTATION. 

In an action on a life policy, where affidavit of defense alleged: 
“Defendant avers that the insured in his application stated as follows: 
“T have never applied to any company br association for insurance without 
receiving a policy of the exact kind and amount applied for. except as 
hereinbefore stated’—and that he warranted his answers to be true when 
in fact they were false and fraudulent”—court properly permitted defend- 
ant to introduce in evidence substandard policies accepted by the insured 
in such other companies; defendant not being required to particularize 
its evidence in the affidavit of defense. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 
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Appeal from Court of Common Pleas, Phi'adelphia County; John M. 
Patterson. Judge. 

Action by Mary E. Moncur against the Western Life Indemnity 
Company. Judgment for defendant. and plaintiff appeals. Affirmed. 


Argued before Moschzisker, C. J., and Frazer. Walling, Simpson, 
Kephart. Sadler. and Schaffer. JJ. 


George J. Edwards, Jr., of Philadelphia, for appellant. 
Edmund W. Kirby. of Philadelphia, for appellee. 


ScuaFrer. J. Appellant brought suit on a life insurance po'icy, is- 
sued by appellee on the life of her brother. in which she was named as 
beneficiary. The company defended on the ground of fraud by conceal- 
ment of facts material to the risk, and after a trial in which the ques- 
tions at issue were submitted to the jury. a verdict was found for defend- 
ant. Plaintiff has appealed. 

[1] Appellant contends that the application annexed to the policy in 
suit, on which the defense is founded. is not a correct copy of the appli- 
cation made to the appellee by the insured; and therefore under the act 
of May 11. 1881 (P. L. 20). it is not admissib'’e in evidence. That act 
provides: 

“All life * * * insurance policies * * * which contains any 
reference to the application of the insured * * * either as forming 
part of the policy or contract between the parties thereto, or having any 
bearing on said contract, shall contain, or have attached to said policies, 
correct copies of the application. as signed by the applicant.” under the 
penalty that, unless so attached, no such application shall be received in 
evidence in any controversy between the parties or be considered a part 
of the policy or contract. 

There was attached to the policy a correct copy of the app'ication “as 
signed by the applicant,” concluding with the statement : 


“It is hereby agreed that all the foregoing statements and answers 
made to the company’s medical examiner, are warranted to be true and 
are offered to the company as a consideration of the contract.” 


Beneath this was the signature of the insured. On the original ap- 
plication following this were interrogatories addressed to. and intended 
to be answered and signed by, the company’s medical examiner. which 
in fact were signed by him, and not by the applicant. The purpose of 
these interrogatories was to advise the company as to what was ascertain- 
ed by the physician as a result of his technical physical examination. This 
part of the paper was not attached to the policy. 

What the act of 1881 requires to be attached to the policy is a cor- 
rect copy of the application “as signed by the app’icant”: and in this case 
everything over his signature to which it related was attached to the 
policy. He could not be affected by anything that was certified to the 
company by the medical examiner, for the reason that the medical ex- 
aminer was not his agent. but the agent of the company. 


The precise question we are now considering was before the Superior 
Court in Baldi v. Metropolitan Insurance Co., 18 Pa. Super. Ct. 599, and 
in holding. as we now hold. that the medical examiner’s report, where 
it is not signed by the applicant. need not be annexed to the policy, that 
court. speaking through President Judge Rice, said: 

“The medical examiner was not his agent but was selected by the 
company. His declarations, although indorsed on the paper itself, cou'd 
not be offered in evidence against the plaintiff in the absence of ex- 
trinsic evidence that they were authorized or assented to by him. * * * 
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By no process of reasoning can it be held, that the latter [the insured] 
warranted the truth of the answers and statements of the medical ex- 
aminer.” 

[2] The defense made to the claim under the policy is that it was 
obtained by fraudulent representations made by the insured in his appli- 
cation in respect to his rejection by other companies and the acceptance 
by him of a substandard policy of a kind other than that for which he 
applied. It is argued by appellant that the proof offered as to his rejec- 
tion by other companies was inadmissible, because the insured was not 
properly identified as being the same person who applied for insurance in 
the other companies. and that the attempt to identify him by a compari- 
son of his signature. admitted'y genuine, with signatures on photostatic 
copies of the application for the other policies, was not proper. While. in 
our opinion, it was not necessary to produce at the trial the originals of 
the other applications. which were in jurisdictions outside of Penn- 
sylvania, and possibly could not be produced, and photostatic copies there- 
of, admitted to be correct copies. could properly be admitted in evi- 
dence, as forming a basis for comparison of signature with signatures 
admittedly genuine. subject to the limitation in identification, admitted by 
the expert who made the comparison, that the dynamic characteristics 
of the writing could not be produced in the photostatic copy, we think 
another feature of the case. as to which there can be no doubt, settles the 
question which appellant raises. that there was a failure to estab'ish a 
defense on any ground against her, and convincingly shows that the de- 
fendant’s position was supported by adequate proof. This makes the 
feature of the case to which we are about to allude determinative of the 
issue. 

[3] The defendant established by uncontradicted testimony—indeed 
by the admissions of the plaintiff herself—that the insured had made ap- 
plication to the Equitable Life Insurance Society for an ordinary life 
policy for $5.000, on which the annual premium would have been $64.85; 
that this policy was not issued. but two policies of a different kind. 
known as substandard policies, with his age rated up five years, and 
with an increased premium, were issued to and accepted by the app’icant. 
The testimony of the appellant showed the execution by her of assign- 
ments of these policies and the execution of other papers connected with 
them. The genuineness of the application for these policies and all other 
material facts relating to them were not dependent upon the testimony 
of any witness produced by the appellee, but are shown by the evidence 
of the appellant herself. Since it was established that these substandard 
policies were issued to and accepted by the insured. the statement in his 
application for the policy in suit, which he warranted to be true, “I 
have never applied to any company or association for insurance without 
receiving a policy of the exact kind and amount applied for,” was not 
true. He therefore concealed from the company a fact which was ma- 
terial to the risk. This concealment would have been sufficient justifica- 
tion for the trial judge’s giving binding instructions in the defendant’s 
favor (March v. Metropolitan Life Ins. Co.. 186 Pa. 629, 40 Atl. 1100, 
65 Am. St. Rep. 887; Meyer-Burns v. Penna. Mutual Life Ins. Co., 189 
Pa. 579. 42 Atl. 297; American Union Life Ins. Co. v. Judge, 191 Pa. 
484. 43 Atl. 374: Smith v. Northwestern Mutual Life Ins. Co., 196 Pa. 
314. 46 Atl. 426; Rigby v. Metropolitan Life Ins. Co., 240 Pa. 332, 87 
Atl. 428), and in permitting the jury to pass upon the case the appellant 
was accorded a privilege to which she was not entitled. . 

[4] The appellant questions the right of the court below to receive 
evidence as to these equitable policies, because there was nothing in the 
affidavit of defense which warranted the court in admitting them. The 
affidavit of defense alleges: 
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“Defendant avers that the insured in his application stated as follows: 
‘I have never applied to any company or association for insurance with- 
out receiving a policy of the exact kind and amount applied for. except 
as hereinbefore stated’—and that he warranted his answers to be true 
when in fact they were false and fraudulent.” 

The evidence was c'early admissible under this averment. The de- 
fendant was not required to particularize its evidence in the affidavit of 
defense. 

As we are of opinion that binding instructions for the defendant 
should have been given by the trial judge, because of the concealment by 
the insured in his application to the defendant of the very material fact 
that he had received a policy from the Equitable Company not of the ex- 
act kind he applied for, which concealment rendered the policy in suit 
void, it follows that all the assignments of error must be, and they are. 
overruled. 


The judgment is affirmed. 


McQUEEN v. SOVEREIGN CAMP, W. O. W. (No. 10574.) 
(Supreme Court of South Carolina. Feb, 28. 1921.) 
106 Southeastern Reporter, 32. 


INSURANCE — PROVISION FOR ADDITIONAL PREMIUM ON 
BEING “ENLISTED’ FOR MILITARY SERVICE INCLUDES 
DRAFTED MEN. 


The provision of a life insrance policy reducing the amount of re- 
covery in case of insured’s death outside the United States while in mili- 
tary service as an enlisted man, unless insurer was notified of such en- 
listment and an additional premium paid means. by the word “enlisted,” 
one enrolling in the service. whether he volunteered or was drafted, and 
where such a one failed to comply and died in service his beneficiary can- 
not recover the full amount of the policy. 


(For other cases, see Insurance. Dec, Dig. § 515.) 


(For other definitions. see Words and Phrases, First and Second 
Series. Enlist—Enlistment.) 


Appeal from Common Pleas Circuit Court of Dillon County; Ed- 
ward Mclver, Judge. 


Action by Neill E. McQueen against the Sovereign Camp, Wood- 
men of the World. Judgment for plaintiff. and the defendant appeals. 
Reversed, 


Gibson & Muller, of Dillon, for appellant. 
Joe P. Lane. of Dillon, for respondent. 
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FIELD v. WESTERN LIFE INDEMNITY CO. (No. 8419.) 


(Court of Civil Appeals of Texas. Dal'as . Jan. 8, 1921. Rehearing 
Denied Feb. 12. 1921.) 


227 Southwestern Reporter. 530. 


INSURANCE — LIABILITY HELD LIMITED TO PREMIUMS 
PAID WHERE INSURED ENTERED MILITARY SERVICE 
WITHOUT COMPANY’S PERMISSION, 


Under a policy providing that the insurer’s liability should be limited 
to the premiums paid if insured engaged in military service in time of 
war without the insurer’s written consent. where insured entered the mili- 
tary service in time of war, and committed suicide while insane during 
such service. the insurer’s liability was limited to the premiums paid. 
though the policy also provided that after one year it should be incon- 
testable except for specified causes. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from District Court, Dallas County; Kenneth Foree, Judge. 


Action by Kate S. Field against the Western Life Indemnity Com- 
pany. From a judgment for plaintiff for an insufficient amount. she ap- 
peals. Affirmed. 


Albert B, Hall. of Dallas, for appellant. 
Harry P. Lawther. of Dallas, for appellee. 
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LAUMAN et AL. v. CONCORDIA FIRE INS. CO. OF MILWAUKEE. 
WIS. (Civ. 3208.) 


(District Court of Appea!, Second District, Division 2, California. Dec. 
24. 1920. Rehearing Denied Jan. 21. 1921. Hearing Denied by Su- 
preme Court Feb. 21, 1921.) 


195 Pacific Reporter. 951. 


1. INSURANCE—BROKERS HELD WITHOUT AUTHORITY TO 
ACCEPT NOTICE OF CANCELLATION. 


Persons engaged by the insured to place insurance on his property, 
whose custom it was to give notice of any cancellation and procure other 
insurance if possible. should be treated as mere brokers, and not author- 
ized to accept notice of cancellation. 


(For other cases, see Insurance. Dec. Dig. § 229[3].) 


2. INSURANCE—BROKERS PLACING INSURANCE HELD NOT 
AGENTS OF INSURED TO RECEIVE NOTICE OF CANCEL- 
LATION. 


In an action on a fire policy, where the insurer relied on notice of 
cancellation given to brokers employed by the insured to effect the in- 
surance, evidence held wholly insufficient to show that they were ostensi- 
ble agents within Civ. Code. § 2300, and as such entitled to accept notice 
of cancel'ation. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


3. INSURANCE—AGENTS TO PROCURE INSURANCE HAVE NO 
POWER TO CONSENT TO CANCELLATION. 


An agent, employed to procure insurance, has no power to consent 
to cancellation or accept notice thereof; his authority terminating on 
delivery of the policy. 


(For other cases, see Insurance. Dec. Dig. § 229[3].) 


4. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING OF 
AMOUNT OF PLAINTIFF'S LOSS. 


In an action on a fire policy insuring plaintiff's dry cleaning es- 
tablishment to recover for clothing burned while under the care of plain- 
tiff for the purpose of cleaning, evidence held sufficient to support a find- 
ing as to amount of plaintiff’s loss. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


5. INSURANCE—OBJECTION TO PROOF OF LOSS SOLELY ON 
ONE GROUND HELD WAIVER OF DEFENSE OF LACK OF 
EVIDENCE OF AMOUNT OF LOSS. 


Where policy of owner of dry c'eaning establishment covered “prop- 
erty left * * * in trust or for repairs, or storage. or for which” in- 
sured “should have assumed liability,” and also provided that the insurer 
“shall be deemed to have assented to the amount of loss claimed * * * 
in * * * preliminary proof of loss unless within 20 days * * * 
the company shall notify the insured * * * of its partial or total 
disagreement with the amount of loss c'aimed,” the company assented to 
the amount claimed in the proof of loss of goods left with insured where 
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it confined its objection to the proof of loss to the failure of insured to 
show ownership of or liability by law or by specific assumption for loss 
or damage to the goods. 


(For other cases, see Insruance, Dec. Dig. § 560[3].) 


6. INSURANCE — INSURER HELD BOUND TO SPECIFY 
AMOUNT OF LOSS ADMITTED IN ORDER TO CONTEST 
AMOUNT OF LOSS CLAIMED. 


Where policy of owner of dry cleaning establishment covered “prop- 
erty left * * * in trust or for repairs, or storage, or for which” in- 
sured “should have assumed liability,” and also provided that the insurer 
“sha!l be deemed to have assented to the amount of loss claimed * * * 
in * * * preliminary proof of loss unless within 20 days * * * 
the company shall notify the insured * * * of its partial or total dis- 
agreement with the amount of loss claimed and * * * of the amount 
of loss, if any, the company admits on each of the different articles 
* set forth in the preliminary proof,” and the proof of loss set 
forth in detail the items paid by insured to third persons for their goods 
destroyed in his keeping, the insurer, if it intended to contest the amount 
of any particular item, was required, under the policy terms, to specify 
the amount of loss it admitted on such item, otherwise it must be deem- 
ed to have assented to the amount of loss sustained on a'l items to which 
no specific objection was made, for a general denial of all liability would 
not meet the policy requirement to designate the different articles for 
which it disclaimed liability. 


(For other cases, see Insurance, Dec. Dig, § 560[2].) 


Appeal from Superior Court, Los Angeles County; Russ. Avery, 
Judge. 

Action by Roy R. Lauman and another against the Concordia Fire 
Insurance Company of Milwaukee, Wis. From a judgment for plain- 
tiffs, the defendant appeals. Affirmed, superseding former opinion, 192 
Pac. 128. 


W. W. Hindman, of Los Ange'es, for appellant. 


Paul H. McPherrin and Chandler P. Ward, both of Los Angeles, 
for respondents. 


EQUITABLE FIRE INS. CO. v. JEFFERSON STANDARD LIFE 
INS. CO. (No, 11239.) 


(Court of Appeals of Georgia, Division No. 1. Jan. 28, 1921.) 
105 Southeastern Reporter, 818. 


(Syllabus by the Court.) 
INSURANCE—MORTGAGEE NOT AUTHORIZED TO RECOVER, 
WHEN LOSS EXCEEDS DEBT, ALTHOUGH SUING WITH 
MORTGAGOR’S CONSENT: MORTGAGE CLAUSE DOES 
NOT TRANSFER POLICY. 


Where property is insured, and a mortgage given by the insured 
(the owner) covering the same property and to the policy is attached a 
New York standard mortgagee clause, with loss, if any, payable to the 
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mortgagee “as to the interest of the mortgagee only therein,” the mort- 
gagee cannot, under the laws of Georgia, by. virtue of that clause, main- 
tain an action at law in its own name for a total loss under the policy, 
when the amount of its debt is less than the amount of the insurance, 
even though it be al’eged that the suit is brought with the consent of the 
insured, and that the plaintiff is the appointée of the insured to collect 
the policy. 

(For other cases, see Insurance, Dec. Dig. §§ 213, 624[3].) 

Luke, J., dissenting. 


Error from City Court of Sylvester; C. W. Monk, Judge. 


Action by the Jefferson Standard Life Insurance Company against 
the Equitable Fire Insurance Company. Judgment for plaintiff, and de- 
fendant brings error. Reversed. 


Smith, Hammond & Smith, of Atlanta, and Passmore & Forehand, 
of Sylvester, for plaintiff in error. 


G. R. Nottingham, of Sylvester. and E. E. Cox, of Camilla, for de- 
fendant in error. 


ROYAL INSURANCE CO., LIMITED OF LIVERPOOL, v. STEW- 
ART. (No. 23903.) 


(Supreme Court of Indiana. Feb. 10, 1921.) 
129 Northeastern Reporter, 853. 


9. INSURANCE — NO ACTION FOR REFORMATION AFTER 
SUIT ON POLICY. 
Insured having elected to pursue his remedy by an action at law upon 
a fire policy as it was written, he thereby elected to treat it as embodying 
the contract, and cannot subsequently deny the fact and. bring an action 
for reformation. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 


Appeal from Circuit Court. Decatur County. 

Action by William F. Stewart against the Royal Insurance Company, 
Limited, of Liverpool. Judgment for plaintiff. Transferred from Ap- 
pellate Court under Acts 1901, c. 247, p. 567. § 10. Judgment of circuit 
court reversed. Superseding opinion of Appellate Court (121 N. E. 307). 
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SIOUX CITY INV. CO. v. HARTFORD FIRE INS. CO. (No. 33626.) 
(Supreme Court of Iowa. Feb. 15, 1921.) 
181 Northwestern Reporter, 446. 


1. INSURANCE—AGENT’S KNOWLEDGE IMPUTABLE TO IN- 
SURER. 
The knowledge of an insurance agent, under Code, §§ 1749, 1750, as 
to the value of the property and other insurance, is imputable to the in- 
surer. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


3. INSURANCE — AGENT HELD “AGENT OF INSURED” AND 
NOT OF INSURER. 


Where an agent who was not insurer’s duly authorized agent took 
application, forwarded it to insurer through the insurer’s authorized 
agent, and delivered policy after receiving it from the authorized agent, 
to whom it had been forwarded by insurer, and where such agent had 
theretofore p'aced insurance on insured’s buildings with other companies 
he was the agent of insured, and not of the insurer, under Code, §§ 
1749, 1750. 


(For other cases, see Insurance, Dec. Dig. § 98.) 


Appeal from District Court, Woodbury County; George Jepson, 
Judge. 

Action in equity to reform a fire insurance policy. Plaintiff’s peti- 
tion was dismissed by the court, and it appeals. Affirmed. 


Edward E. Baron, of Sioux City, for appellant. 
Milchrist, Scott & Pitkin, of Sioux City, for appellee. 


STEVENS, J. The uncontroverted facts, as disclosed by the record in 
this case. are: That on June 3, 1915, plaintiff was the owner of a three- 
room frame dwelling house, located on the S. E. % of the S. W. % of 
section 35, township 90, range 48, Plymouth county, Iowa; that on said 
date a renewal policy insuring said building against loss in the sum of 
$500 was issued by defendant at its Chicago office, forwarded to C. J. 
Woolridge, its duly authorized agent at Sioux City, Iowa, and later deli- 
vered to plaintiff by one W. L. Prusiner, who was engaged in the insur- 
ance business in Sioux City, under the name of the Prusiner Insurance 
Agency, but who, unless by operation of law, was not the agent of de- 
fendant; that prior to June 3, 1915, and after the issuance of the policy 
for which the policy in question was issued in renewal, plaintiff made 
the three- room dwelling house into a eight-room dwelling, thereby in- 
creasing its va'ue from $800 to more than $2,000. The building, on May 
2, 1917, was totally destroyed by fire, and in due time proper notice and 
proofs of loss were furnished to defendant. Herman Galinsky, secre- 
tary and treasurer, appears to have transacted all of the business for 
plaintiff. When Galinsky examined the policy after the fire, he dis- 
covered, as he claims for the first time that the copy of the application 
attached thereto contained the following provisions: 


“QO. Is there any other insurance on the property? If so, give 
name of company and amount of each item insured hereunder. A. No.” 
“All the foregoing contained on both sides of this application is my 
own agreement and statement and is a correct description of the property 





Fire, &c.] Sioux City Ins. Co. v. Hartford F. I. Qo. 467 


on which indemnity is asked, and I hereby agree that insurance shal! be 
predicated on such statement, agreement, and description if this appli- 
cation is approved, and that the foregoing shall be deemed and taken to 
be promissory warranties running during the entire life of said policy” 
—and the policy the following: 


“This policy shall be void if the assured has concealed or mis- 
represented any material fact or circumstance surrounding this insurance 
or the subject thereof.” 


“Unless otherwise provided by agreement of this company, this poli- 
cy shal! be void if the insured now has or shall hereafter procure any 
other contract of insurance, valid or invalid, on the property covered in 
whole or in part by this policy.” 

Plaintiff in its petition alleged that the foregoing provisions of the 
policy were inserted therein by mutual mistake: that a representation set 
out in the application that the house was valued at $800 was inserted 
therein by mistake of the defendant’s agent, who was familiar with and 
knew all the facts concerning said building, and who also knew that 
there was prior and additiona! insurance thereon to the amout of $1,- 
600. Plaintiff prays that the provision of the policy prohibiting addition- 
al insurance and the statement in the application of the alleged value of 
the building be stricken therefrom; that the policy be reformed so as 
to express the true intention and purpose of the parties and for judg- 
ment in the sum of $500 and costs. The defendant answered, admitting 
the receipt of $1875 premium, the issuance of the policy, and setting up 
the provisions of the policy against other insurance and denied the al- 
legations of plaintiff's petition generally. Aside from the mere mention 
of waiver, the case appears to have been tried in the court below upon 
the so’e issue of reforming the ‘policy, and this is the only proposition 
urged by counsel for appellant upon this appeal. 


Galinsky testified that about the time the prior policy expired W. L. 
Prusiner came to his place of business and inquired if plaintiff desired it 
renewed, and that he replied “Yes.” He further testfied that he did not 
sign an application for said insurance. Upon cross-examination he testi- 
further that he had no recollection of having done so. As appears from 
the foregoing statement of the uncontroverted facts. if Prusiner was the 
agent of the defendant to solicit insurance or to procure plaintiff's appli- 
cation, or the renewal of the expired policy, it was because of the provi- 
sions of sections 1749 and 1750 of the Code of 1897, which wi'l be found 
copied in full in CooperWagon & Buggy Co. v. National Ben Franklin 
Ins. Co., 176 N. W. 309. 

Section 1749 provides that— 


“Any person who shall hereafter solicit insurance or procure appli- 
cation therefor shall be held to be the soliciting agent of the insurance 
company or association issuing a policy on such application or on a re- 
newal thereof, anything in the application, policy or contract to the con- 
trary notwithstanding.” 

The evidence shows without conflict that Prusiner had previous'y 
solicited insurance of plaintiff and had either issued or secured two poli- 
cies to be issued by companies represented by him, upon the building in 
question. He knew it had been reconstructed and enlarged, and that its 
value was much more than $800. 

[1] If Prusiner solicited insurance for defendant or procured plain- 
tiff’s application therefor, he was, under the provisions of sections 1749 
and 1750 of the Code. the agent of the defendant and it was charged 
with knowledge of such facts as were known to him. 

It further appears from the record that an application purporting to 
have been signed by plaintiff was forwarded by its agent at Sioux City 
to its Chicago office: that same was approved by the proper officers of 
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the company and a policy issued, with a copy of said application attached 
and forwarded to Woolridge, its agent at Sioux City. The evidence does 
not disclose by whom plaintiff's name was signed thereto. We may infer 
that it was by Prusiner or Ga'insky. The latter denies that he signed it. 
Prusiner was -deceased at the time of the trial, and Woolridge was ab- 
sen, and his deposition not takcn. 

[2-4] It is the claim of appellee that Prusiner was the agent of plain- 
tiff, and not of the defendant. Galinsky testified that he did not know 
whether Prusiner was the agent of defendant or not. If Galinsky signed 
plaintiff's name to the application. the representations and statements as to 
prior insurance and the value of the property, both of which were ad- 
mittedly false, must have been made by him, or else he was guilty of in- 
excusable negligence in signing same without know!edge of its contents. 
While a court of equity has »jurisdiction to reform a written instrument, 
so as to make it the express intention and true agreement of the parties. 
it will do so only when it clearly and satisfactorily appears from the evi- 
dence that the minds of the parties did not meet upon the proposition 
therein expressed, but that the real agreement was something else. Heard 
v. Nancolas, 175 N. W: 13. Manifestly the proof in this case does not 
entitle plaintiff to a decree of reformation. If, in procuring the application 
therefor and the renewal of said po'icy, Prusiner acted as the agent of 
plaintiff, then, of course, notice to him of the value of the insured prop- 
erty and of other additional insurance would not be imputed to the de- 
fendant. Unless this knowledge was imputed to the defendant, then there 
is no evidence that it knew the value of the property or the existence 
of other insurance at the time the policy was written. Furthermore. if 
it were conceded that Prusiner was the agent of defendant, by operation 
of law, but the information contained in the application was obtained 
from Galinsky, the defendant had a right to rely thereon. Galinsky does 
not claim that the answers to the questions are not correctly stated or that 
he was mistaken in the facts when they were made, but denies that he 
had any thing to do therewith. The evidence is that Prusiner was not 
the duly authorized agent of defendant, and he was not the agent by 
operation of law, for the purpose of making application to the defendant 
for insurance upon the property of plaintiff. He was not then engaged 
in soliciting insurance for the defendant or procuring an application there- 
for, or for the renewal of a policy then in force, if he made such appli- 
cation. He would, under such circumstances, be the agent of plaintiff. 
In no event could it be c'aimed that there was a mutual mistake. Mani- 
festly the record does not disclose such facts as to entitle plaintiff to 
a decree reforming the policy. It is our conclusion. therefore, that the 
judgment and decree of the court below should be, and is affirmed. 

Evans, C. J., and Stevens and Arthur, JJ., concur. 


PROVIDENCE MINING CO. v. HIND. 
(Court of Appeals of Kentucky. Feb. 11, 1921.) 
227 Southwestern Reporter, 789 


1. INSURANCE—WHERE POLICY ACCEPTED HELD THAT 
DEFENDANT BECAME MEMBER OF ASSESSMENT COM- 
PANY. 


Where two employes of defendant company who were also agents of 
the assessment insurance company of which plaintiff was later appointed 
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receiver, were given direct and positive authority by defendant company’s 
president to place insurance with such assessment company, on issuance 
of a policy by the assessment company and its acceptance, defendant there- 
by became a member of. the assessment company, subject to its by-laws 
and bound by the conditions and provisions of the policy, so that de- 
fendant was liable for an assessment ordered by the court in receiver- 
ship proceedings for the insurer. 


(For other cases, see Insurance, Dec. Dig. §§ 55, 71[1].) 


2. INSURANCE—EVIDENCE INSUFFICIENT TO SHOW POLI- 

CIES OBTAINED THROUGH MISREPRESENTATION. 

In action by receiver of assessment insurance company to enforce 
assessment, evidence held insufficient to show that policies obtained by 
defendant through agents of the assessment company were obtained 
through misunderstanding and misrepresentation. 


(For other cases, see Insurance, Dec. Dig. § 71[4].) 


Appeal from Circuit Court, Kenton County, Common Law and Equity 
Division. 

Action by W. N. Hind. receiver, etc., against the Providence Mining 
Company, etc. From judgment for plaintiff, defendant appeals. Affirmed. 


Robert C. Simmons, of Covington, and W. H. Yost. of Madison- 
ville, for appel'ant. 


Myers & Howard, of Covington, for appellee. 


Quin, J. The Kentucky Fire Insurance Company was organized in 
April, 1914. It was an assessment or co-operative company, provision for 
its creation being found in Ky. Stats. § 702 et seq. It came into existence 
for the purpose of meeting a situation produced by the withdrawal from 
Kentucky of a large number of insurance companies theretofore doing 
business in the state, because of some disagreement between said com- 
panies and the Insurance Department of the state. For a few months the 
new company did exceedingly well, at least it succeeded in placing con- 
siderably more than $1,000,000, of insurance on its books. The mis- 
understanding between the State Insurance Department and the Insurance 
companies was of short duration and the companies soon returned. This 
settlement of their differences resulted in a tremendous loss of business 
by the Kentucky Fire Insurance Company, due to cancellation, It is 
c'aimed it lost most of the better class of the business, the larger part 
of that remaining being undesirable and non-profitable. 

The loss of business and the consequent falling off in premium 
receipts compelled the company to levy an assessment against its policy 
holders, but only a limited number responded. The company’s inability 
to pay losses not only resulted in its being made defendant in several suits 
in different parts of the state, but necessitated the employment of 
counse! and the expense and cost incident to litigation. Nor was this 
all: the running expenses of the business, salaries, stationery, rents. etc., 
were daily accumulating. In May, 1915, application was made by two 
creditors for the appointment of a receiver to take charge of the affairs 
of the company, and W. N. Hind was so appointed. 

The receiver reported that the fire losses alone amounted to $60,000. 
All existing policies were canceled. The court directed the receiver to 
make an assessmeint against the members or policy holders of $3 upon 
each $100 of insurance in force, this being maximum liability fixed by 
Ky. Stats. § 709a. On this assessment the receiver co'lected about $22,- 
000. Several of the policy holders, including appellant, declined to pay. 
Appellant had 12. policies in the company, and its part of the assessment 
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was found by this judgment to be $628.50, and the only policy ,holder 
against whom a judgment was, rendered in an amount to take an appeal 
to this court; the sums assessed others being under $100. 

A reversal is asked on three grounds, which we will! consider as 
presented. 

1. That under Ky. Stats. § 702, it is necessary that insured sign a 
written application before it can be bound for its proportion of the 
loss, and as it did not sign any application for any of the policies issued 
to it it is free from lability. 

2. That this application must be signed by some one having the authority 
to bind the applicant. 

We will discuss these propositions together, nor do they present any 
difficulties, as will be seen from a brief statement of the facts. 


Desirous of getting a footho'd in different sections of the state, the 
company’s secretary visited certain towns with the intention of estab- 
lishing agencies. Impressed with the importance of securing as the 
company’s representatives the best available persons, it is not surprising 
he should have selected Mr. W. J. Nisbet, of Providence, Ky., the presi- 
dent of appellant, a successful business man, the head of a corporation 
that in its coal operations had an output of about 200,000 tons annually, 
with a yearly income of from $50,000 to $75,000. Mr. Nisbet accepted 
the agency. and it was maintained in his name for about two months and 
until at his request it was transferred to Messrs. Hill and Meidrich, two 
employees of appellant company. Between Apri!, 1914, when Nisbet as- 
summed the agency, and January, 1915, at least 12 policies for a total 
average of $20,950 were issued to appellant by the insurance company and 
upon which insured paid more than $400 in premiums. 


The application for the first policy so issued was indorsed in the 
name of Nisbet as agent; the others bear the agency name of Hill and 
Meidrich. Appellant’s name appears on most of the applications signed 
by “C. J. M.” (Meidrich). 

Mail pertaining to the insurance business addressed to Nisbet was 
turned over by him to Hill and Meidrich; they actua'ly wrote the poli- 
cies and collected the premiums. Nisbet authorized Hill and Meiderich 
to use his name as agent until the transfer of the agency could be effected. 
He intrusted Meidrich and others with the placing of the company’s in- 
surance, and says he never read any of the policies. 


Meidrich, introduced by appellant and now its secretary, testifies ‘to 
the same effect, and when asked to state what instructions Nisbet gave 
him in regard to the insurance, says: 


“He told me as your policies expire to renew them in the Kentucky 
Fire Insurance Company. and deposit these policies in the vault and we 
could co'lect the premiums on them.” 


Notwithstanding the strong probative effect of this evidence, appellant 
insists that Hill and Meidrich had no authority to bind it, since Nisbet 
never authorized them to place any insurance in an assessment company ; 
his instructions being to put it in an old-line company Though Hill and 
Meidrich were charged with placing the renewals. and were told by Nisbet 
to insure in the Kentucky Company, both Nisbet and Meidrich state 
that the first knowledge they had the latter was an assessment company 
was when they received notice that the company was in financial straits 
Not until then did they examine the policies and discover, as they could 
have done at any time, that the Kentucky Company was an assessment 
corporation, as the by-laws, printed in full in the policies, are expressly 
made a part of the insurance contract. 

In article 10 of the by-laws provision is made for an assessment 
of the members of policy holders in the event the reserve fund becomes 
exhausted, 
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It is difficult to understand how Nisbet and Meidrich, careful and 
prudent business men as they appear to be, could have been ignorant of 
the fact that the Kentucky Company was organized upon an assessment 
basis. Both had acted as its agent; they handled a number of its policies 
paid the premiums. and evident'y considered the mining company as 
covered to the extent of the insurance in force. Farrar, the insurance 
company’s secretary, said Nisbet told him he was seriously troubled as 
to his properties at Providence, because of his inability to secure proper 
protection against loss by fire. This was at the time most of the old- 
line companies had withdrawn from the state, and Nisbet must have been 
cognizant of this fact, as evidenced by his statement to Farrar. 

The lower court was of the opinion the statute (section 702) did not 
require that the company write policies only upon written applications 
signed by the applicant. The portion of the statute referred to reads: 


“Every person insured in such a corporation, who shall sign an ap- 
plication for insurance, as required by the certificate of incorporation, 
or the by-'aws of the corporation, shall thereby become a member thereof.” 

In Bracken County Ins. Co. v. Murray, 166 Ky. 821, 179 S. W. 842, 
this court held that to constitute one a member of a co-operative or as- 
sessment company under Ky. Stats. § 702. he must not only apply for a 
policy, but the policy must be issued to him. A member and a policy 
holder were treated as one and the same and at once became both ar 
insurer as well as the insured. 

[1] We do not find it necessary to pass upon the necessity of a signed 
application in the instant case. While aware of the rule that an agent with 
limited authority cannot bind his principal with matters outside the scope 
of his authority, we are satisfied Hill and Meidrich were given direct and 
positive authority, indeed, direction, by appellant’s president, to p'ace in- 
surance in the Kentucky Company. These agents and employees of both 
the insurer and insured issued the policies, not only with the knowledge, 
but under instructions, of Nisbet to place the renewals in the Kentucky 
Company. c 

Then, too. in the printed stipulations and conditions made a part of 
the policy it is provided: 

“The insured heretofore named, by accepting this policy, thereby be- 
comes a member of this company and agrees to pay it the premiums an- 
nually during the life of this policy. and in addition thereto such sum or 
sums * * * as the directors of said company shall assess)5 * * *” 


The statute wags’ intended as a protection to the company; member- 
ship could not be forced upon it, and more than the mere app ication was 
necessary. 

But upon the issuance of the policy by the company and its accept- 
ance, insured would thereby become a member of the company, subject 
to its by-laws and bound by the provisions and conditions of the policy. 
Such is the case here. For the policies issued and delivered to appellant 
there were applications signed by its duly authorized agents, and fraud 
aside, the insured is liable for the assessment ordered by the court. 


[2] 3. It is contended the policies were obtained through misunder- 
standing and misrepresentation. This contention has two angles: 

(a) Nisbet testifies that Farrar told him the Kentucky Company was an 
old-‘ine stock company and he wanted him to take some stock in the com- 
pany, and_the first he knew it was an assessmertt company was when he 
received the notice of the assessment. He files a letter written to him by 
Farrar in March, 1915, which he claims is confirmatory of this fact. 
The letter refers to a conversation with Nisbet the preceding summer when 
they were talking over investing in insurance stock. The letter, however. 
expressly refers to the Colonial Fire Insurance Company, a stock company 
whose organization was contemplated with the end in view of taking 
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over or reinsuring the risks on the books of the Kentucky Company. 
Farrar says this is the company to which he made reference in his con- 
ference with Nisbet. We are inclined to accept this version of the con- 
versation. In the first place, there could have been no stock in the Ken- 
tucky Company. In the second, it is inconceivable that such capable and 
successfu' business men as Nisbet and Meiderich could have been so ig- 
norant of the character of the Kentucky Company for two reasons: 
(1) They both acted as agents for the company, and it is not probable 
they would have assumed this relationship and continued therein for a 
period of several months without discovering they were representing 
an assessment company; and (2) due consideration for the interest and 
welfare of their principal, the exercise of ordmary business acumen, or 
even slight care would have caused them to make at least a casual ex- 
amination of the policies. 

(b) Nisbet says he told Hill and Meiderich to place the renewals in 
an old-line company, and he did not authorize them to insure in an 
assessment company. From this it is argued that the p'acement of the 
insurance in the Kentucky Company, contrary to Nisbet’s instruction, 
relieves appellant from all liability growing out of the insurance con- 
tracts. Counsel overlook the uncontradicted statement of Meidrich that 
Nisbet told him as the policies expired to place the renewals in the Ken- 
tucky Company. Nor can any special significance be attached to the fact 
that the policies as written were placed in the vault and were never seen 
or examined by Nisbet until after he received the notice of assessment. 
This is merely confirmatory of the agency and authority of Hi'l and 
Meidrich to take care of the renewals, pay the premiums, and put the 
policies in the vault, as Meidrich testifies Nisbet instructed him. 


We find nothing in the record justifying a reversal: hence the judg- 
ment is affirmed. 


FA 


PARK & POLLARD CO. v. AGRICULTURAL INS. CO. 


SAME v. EQUITABLE FIRE & MARINELINS. CO. 
(Supreme Judicial Court of Massachusetts. Suffolk. March 9, 1921.) 
130 Northeastern Reporter, 208 


1. INSURANCE — ORAL CONTRACTS OF FIRE INSURANCE 
VALID APART FROM STATUTORY PROHIBITION. 
Ora' contracts of insurance and to insure temporarily against fire 
are valid apart from some statutory prohibitions. 
(For other cases, see Insurance, Dec. Dig. § 131[1].) 


3. INSURANCE—AGENT TO ISSUE FIRE POLICIES MAY MAKE 

ORAL CONTRACTS FOR TEMPORARY PROTECTION. 

An agent empowered to countersign and issue policies of fire insurance 
may as incidental to his authority make oral contracts for temporary 
protection of the owner in case of fire, and unless the person insured has 
some notice of limitation on the authority of the agent, he may rely on 
an implied authority in such an agent to make such a contract. 


(For other cases, see Insuranct, Dec. Dig. § 131[2].) 
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4. INSURANCE — EVIDENCE HELD TO JUSTIFY FINDING OF 
ORAL CONTRACT PROTECTING PROPERTY UNTIL 
POLICY ISSUED. 


Evidence held to justify finding in favor of plaintiff that oral con- 
tracts were made between its agent and the agent for defendant fire 
insurers that the property involved should be protected against loss by 
fire . least for a reasonable time within which the po'icies should be 
issued. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


5. INSURANCE—ORAL CONTRACTS COVERING TIME BEFORE 
ISSUANCE OF POLICY VALID. 


Oral contracts of fire insurance covering the time that almost neces- 
sarily elapses between the placing of the insurance and the issuance of a 
policy are valid 


(For other cases, see Insurance, Dec. Dig. § 131[1].) 


6. INSURANCE—ORAL CONTRACT GOOD UNTIL ISSUANCE 
OF POLICY MAY BE MADE THOUGH FURTHER INFOR- 
MATION NECESSARY. 


An oral contract of fire insurance covering the time elapsing between 
the placing of the insurance and issuance of a policy may be made, though 
further information is necessary before the formal policy can be issued. 


(For other cases, see Insurance; Dec. Dig. § 131[1].) 


7. INSURANCE — NO DEFAULT WHERE POLICY FOR DE- 
FINITE TERM NOT ISSUED ON ACCOUNT OF INSURED’S 
FAILURE TO DELIVER FORM. 


Where there was an agreement by defendant fire insurer to issue a 
policy when certain terms had been settled, and a form had been sub- 
mitted in behalf of insured, so that a'l of its policies should read alike, 
it being contemplated there should be no policy for a definite term until 
such steps had been taken. but the form never was delivered to the insurer 
or its agents, the policy could not be issued, and there was no default 
of the insurer at the time of a subsequent fire. 


(For other cases. see Insurance, Dec Dig. § 128[1].) 


8. INSURANCE—COUNT BASED ON AGREEMENT TO INSURE 
FOR DEFINITE TIME AND IN MEANTIME NOT SUP- 
PORTED BY EVIDENCE OF ACTUAL INSURANCE. 


A count of plaintiff's declaration against defendant fire insurers 
based on an agreement to insure for a definite time, and an agreement 
to keep the property insured in the meantime, held not supported by evi- 
dence of actual insurance as distinguished from an oral contract to 
insure. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


9. INSURANCE—EVIDENCE RELATING TO COVERING AGREE- 
MENT A VARIANCE FROM DECLARATION DECLARING ON 
CONTRACTS TO INSURE FOR YEAR. 


Evdence not of an engagement to insure for the definite term of a 
year, but relating to an agreement “covering” the property from !oss 
pending issuance of formal policy, constituted a material variance from 
the coynt of insured’s declaration against the fire insurers declaring on 
contracts to insure for the term of one year. 


(For other cases, see Insurance. Dec. Dig. § 645[5].) 
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j 1 Een from Superior Court, Suffolk County; James H. Sisk, 
udge. 

Actions by the Park & Pollard Company against the Agricultural 
Insurance Company and against the Equitable Fire & Marine Insurance 
Company, resulting in directed verdicts for both defendants: the case 
being reported to the Supreme Judicial Court Judgments ordered for 
defendants, unless plaintiff is al‘'owed to amend its declarations 


White & Barnes and John C, Coughlin, all of Boston, for plaintiff. 
Walter L. Came, of Boston, for defendants. 


JENNEY, J. These are two actions of contract to recover upon oral 
contracts as to insurance against loss by fire of a large stock of bags, of 
the admitted value of $100,000, owned by the plaintiff and situated 
in the mill of the Oswego Milling Company in Oswego, New York. The 
fundamental question is, whether there was sufficient evidence to warrant 
the jury in finding that there were oral contracts of insurance, or to 
insure, binding on the defendants. The defendants concede that, if such 
contracts were made, they received due notices and proofs of loss; that 
demands had been made upon them, and that payment had been re- 
fused. It is beyond controversy that, if made, the contracts were entered 
into on July 18, 1918, through Edward H. Daggett, an insurance broker 
acting on behalf of the plaintiff, and Elston F. Wiltse, claimed by the 
plaintiff to have authority to bind the defendants. The property was 
destroyed by fire, shortly after midnight, on July 20, 1918. 


Daggert testified that, after a preliminary interview at Wiltse’s office 
where the subject of the insurance was discussed, and after securing in 
behalf of the plaintiff nearly all of the insurance which it desired, 
he had a telephone conversation with Wiltse in which he told him that he 
still desired to place $12,500 of the insurance, concerning which he had 
spoken to him in the morning: that Witse “gave me then the—said 
he would take $7,500. in the Agricultural and $5,000, in the Equitable 
Fire & Marine”: that he “asked Mr. Wiltse if there was any question 
about the insurance being binding, and Mr. Wiltse said no * * * and 
asked whether he should use a * * * form which he had, and I said 
that I would prefer to have the form sent to him from New York so 
that all policies would be the same; and asked him to confirm the fact 
that he was binding this insurance, this $12,500, in these two companies 
and he said he would do so”; “that the premium on * * * [the] 
$7,500 policy would be $174.90, * * * and that the premium on the 
$5,000 policy was $116.00.” Continuing his testimony as to this con- 
versation, Mr, Daggert further said: “I told Mr. Wiltse that I had 
* * * this $12,500 insurance left and asked him what companies 
he could give it in, but told him [ didn’t want it in the National of 
Hartford because it wouldn’t stick, and he gave me the Agricultural 
and the Equitable”; that he asked Wiltse to confirm the insurance in 
writing but that he never got any such confirmation; that “he was 
absolutely positive that he asked Mr. Wiltse during the telephone conver- 
sation * * * whether the lines were binding.” In the course of his 
cross-examination the following question and answer occurred: 


“Q. And he gave you that in response to an inquiry made by you as to 
what companies he thought would take the line A. He gave me that 
in response to my request for the $12,500 coverage not what he thought 
it would.” 


In explaining without objection the meaning of the word “form” 
used by him. Daggett said in substance that a form was a slip of paper 
designed to be attached to the policy, containing the description and the 
location of the property to be covered by fhe policy with clauses as to 
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special risks, co-insurance and the maintenance of a sprinkler equip- 
ment and that he told Mr. Wiltse that he would prefer to have the form 
to be used in the contract sent from New York to be copied from the 
forms on the policies which were in force, so that they would be like 
those on others covering the same property. 

Wiltse, called as a witness by the defendants, testified that “he was in 
the fire insurance business at Oswego.” He admitted having a con- 
versation with Daggett relative to the insurance of the plaintiff’s property 
but absolutely denied that he had made the statements to which Daggett 
testified. His version of what had happened was that negotiations had 
taken place as to this insurance but that nothing had finally been con- 
summated, and that at the close of the conversation he said to Daggett, 
“Well, send on your forms and I will see.” 


He testified concerning his authority to bind the defendants, that when 
he was appointed agent he received written certificates of authority (in- 
troduced in evidence), by the terms of which he was constituted the 
agent of each defendant, “with full power.to receive proposals for in- 
surance against loss by fire’ in Oswego; that the certificate of the Agri- 
cultural Insurance Company further authorized him to “countersign, 
issue and make endorsements upon policies of insurance signed by the 
president and attested by the secretary of said company, to collect pre- 
miums, and consent to assignments of policies, and to attend to the busi- 
ness of his agency in accordance with the rules and regulations of said 
company, and such instructions as may be given by its officers”: and 
that of the Equitable Fire & Marine Insurance Company authorized him 
to “fix rates of premium upon such insurance, receive moneys, to counter- 
sign, issue, renew and conesnt to the transfer of policies of insurance, 
signed by the president, and attested by the secretary of the said com- 
pany, subject to the rules and regulations of said company, and to such 
instructions as may from time to time be given by its officers.” It fur- 
ther appeared that Wiltse was furnished by both companies with blank 
policies which he was authorized to countersign and issue in accordance 
with the terms of his commission. He also testified that the Agricul- 
tural Insurance Company had given him instructions not to insure flour 
or grist mills, and that this prohibition included the contents as well as 
the buildings. 

Under Rule 38 (50 N. E. v.) of the common law rules of the Su- 
perior Court, the Agricultural Insurance Company admitted that the 
“law of the State of New York is that if and when a binding verbal 
contract of fire insurance is made, it embraces within it the provisions of 
the standard policy of fire insurance prescribed by the New York Legis- 
lature”; and the Equitable Fire & Marine Insurance Company admitted 
that “if by reason of any conversation which Mr. Wiltse may have had 
with Mr. Daggett on July 18, 1918, it could be properly found that the 
defendant then and there entered into a contract of insurance with the 
plaintiff, no doubt the New York standard form of fire insurance policy 
constituted a part of that contract.” A copy of the form of said standard 
policy was in evidence, and the record states that “at the time of his loss 
[it] was the only form of fire insurance policy which could be lawfully 
issued” in that State. Hicks v. British American Assurance Co., 162 
N. Y. 28, 56 N. E. 743, 48 L. R. A. 424. 


[1-3] The law as to oral contracts relating to insurance against fire 
is well settled and need not again be fully stated. Oral contracts of in- 
surance, and to insure temporarily, against fire are valid apart from 
some statutory prohibition. McQuaid v. A&tna Ins. Co., 226 Mass. 281, 
and cases collected on page 283, 115 N. E. 428. The alleged contracts 
were made in New York. Since there is no evidence as to the law of 
that State, the presumption is that it is the same as our own. Callender, 
McAuslan & Troup Co. v. Flint, 187 Mass. 104, 72 N. E. 345; Cavanaugh 
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v. D. W. Ranlet Co., 229 Mass, 366, 118 N. E. 650. An agent empowered 
to countersign and issue policies may, as incidental to his authority, 
make oral contracts for temporary protection of the owner in case of 
fire. Unless the person insured has some notice of limitation on the 
authority of the agent, he may rely upon an implied authority in such 
an agent to make such contract. In the case at bar, the evidence of the 
authority was sufficient to authorize the agreement for temporary insur- 
ance, which, as hereinafter decided, the jury could have found to have 
been made. Putnam v. Home Insurance Co., 123 Mass. 324, 25 Am. Rep. 
93; Baker v. Commercial Union Assur. Co., 162 Mass. 358, 38 N. E. 1124; 
Scammell v. China Mutual Ins. Co., 164 Mass. 341, 41 N. E. 649, 49 Am. 
St. Rep. 462: Sanford v. Orient Ins. Co., 174 Mass. 416, 54 N. E. 883, 
75 Am, St. Rep. 358: McQuaid v. 4tna Ins. Co., supra; Angell v. Hart- 
ford Ins. Co.. 59 N, Y. 171, 17 Am. Rep. 322. 


‘[4-6] The jury could have found that Wiltse, purporting to act in 
behalf of the defendants, entered into oral contracts with the plaintiff 
through its duly authorized representative to indemnify the plaintiff 
from loss or injury by fire to its property in the mill, pending the issu- 
ance of a written policy. While the agent did not agree by direct provi- 
sion that the plaintiff should be protected, the amount of the insurance, 
the premiums payable and the property insured were definitely settled. 
The evidence justified a finding that it was definitely and fully arranged 
that the policies were to be issued when the “forms” referred to had 
been sent to the defendants’ agent. Although the words “You are cov- 
ered” were not used, from the evidence that the insurance was then bind- 
ing. that the plaintiff's agent required coverage, from the request and 
agreement for confirmation, and the connection in which the words were 
used, it could have been found that contracts then were made that the 
property should be protected against loss by fire, at least for a reasona- 
ble time within which policies should be issued. Such contracts, cover- 
ing the time that almost necessarily elapses between the placing of insur- 
ance and the issuance of a policy, are valid. Putnam v. Home Ins. Co., 
supra: Baker v. Commercial Union Assur. Co., supra; Scammell v. 
China Mutual Ins. Co., supra; McQuaid v. A2tna Ins. Co., supra; Mowles 
v. Boston Insurance Co., 226 Mass. 426. 115 N. E. 666. Such a contract 
may be made, although further information is necessary before the 
formal policy can be issued. Putnam v. Home Ins. Co., supra; Scammell 
v. China Mut. Ins. Co., supra; McQuaid v. A®tna Ins. Co., supra. 


[7] The right of the plaintiff to recover upon the pleadings and evi- 
dence must next be considered. Admittedly all the counts are for the 
same causes of action. The actions are not maintainable under counts 
one and two. The allegations of the first count in each declaration, so 
far as material, are that the defendant agreed to issue its policy for one 
year and failed so to do; and that the property which was to be insured 
having been destroyed by fire, it is liable because it did not perform the 
contract. The evidence at the most tended to prove that there was an 
agreement to issue a policy when certain terms thereof had been settled 
and the form hereinbefore described had been submitted in behalf of the 
plaintiff so that all of its policies should read alike. It clearly was con- 
templated that there should be no policy of insurance for a definite term 
until that had been done. This form never was delivered to the defend- 
ant or its agents. Until so given, the policy could not be issued and 
hence there was no default at the time of the fire. 

[8] The material averments of the second counts set forth an agree- 
ment to issue a policy in the standard form prescribed by the State of 
New York for a like period; to keep the property insured in the interval 
prior to the issuance of the policy; and that the defendant did not issue 
the policy or insure the property in accordance with its contract. This 
count is based upon an agreement to insure for a definite time and an 
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agreement to keep the property insured in the meantime, and is not sup- 
ported by evidence of actual insurance. For reasons already stated, there 
was no breach of a contract to issue a policy; and the evidence did not 
tend to prove an oral contract to insure, as distinguished from a contract 
of insurance, in the interval before a policy was delivered. 

[9] The third counts are upon contracts to insure for the term of 
one year. The evidence was not of an engagement to insure for that time, 
but related to an agreement “covering” the property from loss pending 
the issuance of a formal policy; hence there was a material variance be- 
tween the obligation set forth in this count and the evidence. Baker v. 
Commercial Union Assur. Co., 162 Mass. 358, 372, 38 N. E. 1124; Eq- 
— Acc. Ins. Co. v. Osborn, 90 Ala, 201, 9 South. 869, 13 L. R. A. 
267. 

[10] As a result, although upon the evidence the plaintiff was en- 
titled to go to the jury,—upon the pleadings and evidence, the rulings di- 
recting a verdict for the defendant were correct. The pleadings by ref- 
erence are made a part of the report, the defendants argue that there was 
variance between the allegations and the evidence. It is well settled that 
where the ruling of a judge is apparently made with reference to the 
pleadings, it cannot be reversed if correct in the light of the allegations 
of the declaration. German v. Jacobs, 212 Mass. 271, 98 N. E. 1029; 
Cesana v. Johnson, 232 Mass. 444, 122 N. E. 444. 

A careful examination of the record raises serious uncertainty as to 
whether the direction of a verdict was in fact made with reference to the 
pleadings. The conclusion of the report is as follows: 


“At the conclusion of the evidence, I directed the jury to return 
verdicts for both Defendants and by agreement of counsel I hereby re- 
port both cases to the Supreme Judicial Court for the Commonwealth 
for determination, with the stipulation that if my order directing the 
verdicts was error, judgment[s] shall be ordered for the Plaintiff for the 
amounts indicated and agreed upon; otherwise judgment[s] to be or- 
dered for the Defendants.” 


This part of the report makes no reference to the pleadings, and 
nothing appears therein to indicate beyond danger of controversy that 
any question relating thereto was raised. If such a contention had been 
made, the objection presumably would have been cured by amendment. 
Whatever remedy there may be properly can be given in the Superior 
Court. 

After rescripts and before the entry of judgments, the report and the 
stipulation contained therein may be discharged and leave given to amend 
the declarations, if the interest of substantial justice is found to require 
such action. . 

[11] The rescripts should provide for judgments for the defend- 
ants, unless within thirty days from the entry of the rescripts, on mo- 
tions of the plaintiff heard by the judge who tried the cases, the plain- 
tiff is allowed to amend the declarations by inserting one or more new 
counts to raise the issue on which it is now held that there was a ques- 
tion of fact, and unless the report and stipulation of the parties con- 
tained therein be discharged within that time. In case said amendment 
shall be allowed, and said report and stipulation discharged, there must 
be a new trial, as the case came here upon report and without any finding 
by the jury upon the controverted facts. West v. Platt, 124 Mass. 353; 
Torry v. Brightman, 133 Mass. 536: Gale v. Nickerson, 144 Mass. 415, 
417, 11 N. E. 714; Lowd v. Brigham, 154 Mass. 107, 111, 26 N. E. 1004; 
Stone v. St. Louis Stamping Co., 156 Mass. 598, 31 N. E. 654; Frost v. 
Courtis, 172 Mass. 401, 52 N. E. 515; Garden Cemetery Corp. v. Baker, 
218 Mass. 339, 105 N. E. 447, Ann. Cas. 1916B, 75; Cesana v. Johnson, 
supra. 


So ordered. 
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NATIONAL FIRE INS, CO. v. ITASCA LUMBER CO. 


QUEEN INS. CO. v. SAME. (Nos. 22093, 22094.) 
(Supreme Court of Minnesota. Jan. 28, 1921.) 
181 Northwestern Reporter, 337. 


(Syllabus by the Court.) 


1. INSURANCE — AMOUNT OF INSURED PROPERTY SAVED 
AND AMOUNT BURNED HELD FOR JURY. 


Actions were brought by two fire insurance companies to recover as 
damages the amounts paid to the holder of the policies to settle a loss. 
The actions were brought on the ground that settlement was procured by 
the fraudulent concealment of the existence and subsequent cancellation 
of certain contracts for the sale of a portion of the property insured. 
The property consisted of mill wood. The contracts were made after 
the policies were issued and were canceled after the fire. Held: 

That the evidence presented a question for the jury with respect to 
the quantity of wood burned, the quantity saved, and whether enough 
wood was saved to enable the defendant ta fulfill the contracts. 


(For other cases, see Insurance, Dec. Dig. § 668[5].) 


2. INSURANCE — FAILURE TO NOTIFY OF CONTRACTS OF 
SALE AND THEIR CANCELLATION HELD NOT TO AVOID 
FIRE POLICIES. 

That defendant's failure to inform the insurance companies of the 
existence of the contracts and their cancellation did not avoid the poli- 
cies, 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 


3. INSURANCE—SELLER OF WOOD NOT SEGREGATED HELD 
HELD TO HAVE INSURABLE INTEREST. 


That the fact that the wood sold had not been segregated in defend- 
ant’s yard and that all the wood was in its possession gave defendant an 
insurable interest in the property. 

(For other cases, see Insurance. Dec. Dig. § 115[6].) 


4. INSURANCE—FALSE SWEARING MUST BE INTENTIONAL 
AND RELATE TO MATERIAL MATTER; ISSUE OF FALSE 
SWEARING HELD FOR JURY. 

That false swearing which will work a forfeiture of insurance must 
relate to a material matter and be willful and intentional. As a general 
rule it is for the jury to say whether there has been such false swearing. 


(For other cases, see Insurance, Dec. Dig. §§ 253, 668[6].) 


Appeal from District Court, Hennepin County; W. W. Bardwell, 
Judge. 

Separate actions by the National Fire Insurance Company and by the 
Queen Insurance Company against the Itasca Lumber Company. The 
cases were consolidated for trial, verdicts for plaintiffs directed, and 
from an order denying defendant’s alternative motion for judgment or 
for a new trial, defendant appeals. Reversed, and new trial granted. 


Powell, Carman & Cain, of Minneapolis, for appellant. 
G. W. Buffington and J. H. Sapiro, both of Minneapolis, for re- 
spondents. 
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Lees, C. These actions were brought to recover damages for a 
fraud alleged to have been perpetrated by defendant in collecting insur- 
ance on mill wood, covered by policies issued by plaintiffs. The two 
cases were consolidated for trial and are here on defendant’s appeal from 
an order denying its alternative motion for judgment or for a new trial 
following directed verdicts for the plaintiffs. 


The wood was insured in June, 1912. The policies were in standard 
form. Defendant had a sawmill at Minneapolis which it had ceased to 
operate and was selling off the wood in its yard. In July and August it 
made written contracts of sale with divers purchasers covering 4,550 
loads of wood. They were in the same form, and after the recitals these 
words appear: 


“The party of the first part * * * hereby sells and agrees to hold 
for and at the risk of the party of the second part until January 1, 1913, 
~ loads of mill wood at $1.60 per load * * * now located be- 
tween Twenty-Fourth and Twenty-Sixth Avenues North * * * in the 
city of Minneapolis. * * * The said second party agrees to remove 
all of the above-mentioned wood from the ground it now occupies before 
January 1, 1913.” 

The contracts were signed by defendant and by the several pur- 
chasers, who gave their notes for the purchase price. All the notes fell 
due prior to November 4, 1912. the date of the fire, except thoge given by 
the Flour City Fuel & Transfer Company. On October 28th an inven- 
tory was taken of the wood then in the yard. It showed that there were 
5,675 loads. Prior to that date a considerable quantity had been taken 
out by the holders of the contracts. Between October 28th and No- 
vember 4th from 369 to 448 additional loads were taken from the yard. 
The fire destroyed the larger portion of the wood then remaining. Im- 
mediately thereafter another inventory was taken. It showed that 1,- 
709% loads had been saved. The day after the fire defendant sent an 
agent named Martin to the purchasers of the wood with instructions to 
cancel their contracts and return their notes. The Flour City Com- 
pany’s Contract was cancelled with the rest. After the insurance was 
collected, this contract was renewed. On November 12th defendant sub- 
mitted sworn proofs of loss as follows: 

Wood on hand Oct 28, 1912, according to inventory loads 
Deduct subsequent deliveries on orders ” 


5.289% 
Deduct wood saved according to inventory after fire 


3,579%4 
$5.727 60 
Less salvage as agreed ... 200 00 


$5,527 60 

The proofs stated that defendant owned the wood that was burned, 
that no one else had any interest in it, and that there had been no trans- 
fer or change in the title or possession of the property since the policies 
were issued. The proofs were accepted and the loss paid, and about five 
years later these actions were brought to recover as damages the 
amounts so paid. 

[1] 1. The quantity of wood remaining after the fire was in dispute. 
Martin was a witness for plaintiffs. It appeared from his testimony 
that 2,736 loads were taken from the yard after the fire. This was 1,- 
025 more loads than were saved. if the proofs of loss were correct. It 
is difficult to account for the discrepancy. Defendant suggests that the 
inventory made after the fire was so carelessly taken as to be unrelia- 





480 Insurance Law Journal, Vol. 57. [May, 1921. 


ble. Plaintiffs suggest that, to magnify the loss, defendant intentionally 
understated the quantity of wood saved. The jury might have found 
that the discrepancy was due to an honest mistake or to willful decep- 
tion. Thé effect of a finding either way will be considered later. The 
fact remains that 2,736 loads remained after the fire. All this wood 
might have been delivered to fulfill the contracts. As we have noted, 
the contracts called for 4,550 loads. Martin testified several times that 
1,771 loads had been delivered before the October inventory was taken. 
At another time he testified that about 1,200 loads had been so delivered. 
The jury might have found that his first statement was correct. It also 
appeared that between October 28th and November 4th at least 369 ad- 
ditional loads were taken from the yard. It did not appear whether 
they were taken by the holders of the contracts or by other purchasers. 
It is not unreasonable to suppose that some of them were delivered to 
apply on the contracts, for such deliveries had been and were being made 
from time to time. If only 43 of these loads were so taken, enough wood 
remained to fill all the contracts, assuming that 1,771 loads had been 
delivered prior to October 28th, and the jury might have so found. If 
such were the facts, all the wood burned belonged to defendant, and 
none of it had been transferred, and there had been no change in title or 
possession of the burned wood If the jury had so found, payment of 
the loss could not have been avoided on the ground that there had been 
a change ip the title or possession. 

[2] 2. The standard form provides that the policy shall be void if 
the insured attempts to defraud the company either before or after the 
loss. It was alleged in the complaints that defendants obtained the 
cancellation of the contracts for the purpose and with the intent of de- 
ceiving plaintiffs and of concealing the evidence of the fact that wood 
had been sold after the policies were issued, and that plaintiffs were 
thereby misled and induced to pay the full amount of the insurance to 
their damage. If enough wood was left after the fire to enable defend- 
ant to fulfill its contracts it was not collecting insurance on wood owned 
by others, and in this respect there was no fraud. The question in which 
the companies were interested was not who was the owner of the wood 
saved, but who owned the wood burned and how much was burned? De- 
fendant claimed that 3,579 loads were burned. Whether that was so 
was a question for the jury. If it was so, defendant committed no fraud 
in that particular in making the proofs of loss. 


[3] Granting for the sake of the argument that defendant con- 
cealed from plaintiffs, the fact that it had made and concealed the con- 
tracts, what are the legal consequences that follow? Could plaintiffs 
have successfully resisted payment of the policies on that ground, even 
though defendant sustained the loss claimed? The language of a policy 
is to be construed with reference to the nature of the property to which 
it is applied and the purpose for which it is kept. De Graft v. Queen 
Ins. Co., 38 Minn. 501. 38 N. W. 696, 8 Am, St. Rep. 685. The mere 
fact that defendant had sold a portion of the wood covered by the poli- 
cies would not avoid them. It was not contemplated that defendant 
should not sell any wood. Its stock of wood was like a stock of mer- 
chandise kept for sale by a merchant, although it is true the stock was 
not being replenished as in the case of the ordinary mercantile estab- 
lishment. Sales from a stock and the removal thereof will not forfeit 
a policy, though it contains a nonalienation clause, according to deci- 
sions cited in 2 Cooley, Briefs on Ins. p. 1746. If all the wood sold had 
been removed before the fire, there could be no question about defend- 
ant’s right to recover for the loss of what remained. If all the wood 
sold had been placed in separate piles and only the remaining piles had 
burned, defendant’s right to recover would be equally clear. In fact, 
the wood required to fill the contracts was neither removed from nor 
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segregated in the yard. Under the circumstances defendant and the 
purchasers would probably be regarded as co-owners of all the wood in 
the yard, according to their respective interests, with defendant in pos- 
session as such co-owner. Nash v. Brewster, 39 Minn. 530, 41 N. W. 
105, 2 L. R. A. 409: Mackellar v. Pillsbury, 48 Minn. 396, 51 N. W. 222. 
If so regarded, defendant would have an insurable interest in the wood. 
King v. Hartford Fire Ins. Co., 133 Minn, 322, 158 N. W. 435, Ann. 
Cas. 1918D, 861. We have recently had occasion to consider the ques- 
tion of what constitutes an insurable interest in property and refrain 
from going over the ground again. See Banner Laundry Co. v. G. E. 
Casualty Co., 180 N. W. 997. 

If defendant’s insurable interest in the property equaled the amount 
collected on the policies, plaintiffs have not been damaged, regardless of 
the truth or falsity of the statements in the proofs of loss, and, of 
course, in an action for fraud damages must be shown or there can be 
no recovery. The application of this elementary principle in actions 
similar to these is illustrated by London, etc., Ins. Co. v. Liebes, 105 


Cal. 203, 38 Pac. 691. and Com. Bank v. Fireman’s Ins. Co., 87 Wis. 297, 
58 N. W. 391. 


Plaintiffs earnestly insist that defendant’s failure to disclose the ex- 
istence of the sale contracts and their cancellation was an attempt to de- 
fraud within the meaning of the policies. Martin testified that defend- 
ant’s manager, Gerhard, directed him to return the notes to the pur- 
chasers of the wood and take up the contracts, and.that, when Ger- 
hard’s attention was called to the fact that the wood was left in the 
yard at the buyer’s risk, he said that he was going to take the contracts 
and lay them before the insurance companies. Gerhard testified that he 
told Martin to cancel the contracts and return the overdue notes, and 
that he said nothing about laying the contracts before the companies or 
the adjuster. Asked if it was not his purpose to cancel the contracts 
to make it appear that defendant had title to all the wood so that he 
could put in a claim for all the insurance, he answered that the title had 
not passed to purchasers who had not paid for their wood, that before 
the fire he instructed the yardman not to deliver any wood until it was 
paid for, and that the notes had not been accepted as payment for the 
wood. but as evidence of the amounts to be paid and the time of pay- 
ment. If the jury believed Gerhard, they were bound to find that there 
was no actual intent to defraud the companies and no attempt to com- 
mit a fraud. 


[4] It is well settled that to constitute fraud or false swearing, 
which will work a forfeiture of the insurance there must be a false 
statement willfully made with respect to a material matter with the in- 
tention of thereby deceiving the insurer. 14 R. C. L. 1343; 4 Cooley, 
Briefs on Ins. p. 3415, 3416; 7 Supp. Cooley Briefs on Ins. p. 1435: Note 
to Hiller Co. v. Ins. Co. of N. Am., 32 L. R. A. (N. S.) 457. Our own 
cases point to a recognition of the settled rule, although it is not ex- 
pressly stated in the opinions in the two cases which refer to it. Ham- 
berg v. St. Paul F. & M. Ins. Co., 68 Minn. 335, 71 N. W. 388, and 
Hodge v. Franklin Ins. Co., 111 Minn. 321. 126 N. W. 1098. 

As a general rule, it is for the jury to say whether there has been 
any fraud or false swearing. 1 Clement on Ins. p. 285. 


We are of the opinion that the. evidence entitled defendant to have 
the question of the alleged fraud submitted to the jury. In this con- 
nection and in view of another trial, we may add that Gerhard should 
have been mermitted to testify to his purpose or intention in omitting a 
reference to the contracts in the proofs of loss. Berkey v. Judd, 22 
Minn. 287; Dun. Dig. 3231. 1 
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_ [5] Our conclusion is that the court was not justified in withdraw- 
ing the cases from consideration by the jury and directing verdicts for 
plaintiffs. There must be a new trial of the actions, and the order 
denying it is therefore reversed, and a new trial grerted. 


BEMIDJI IRON WORKS CO. v. AGRICULTURAL INS. CO. OF 
WATERTOWN, N. Y. (No. 22033.) 


(Supreme Court of Minnesota. Feb. 4, 1921.) 
181 Northwestern Reporter, 340. 


(Syllabus by the Court.) 
1. INSURANCE — CANCELLATION OF POLICY BY MUTUAL 
CONSENT HELD FOR JURY. 
Whether the policy had been canceled by mutual consent was a 
question of fact for the jury. 
(For other cases, see Insurance, Dec. Dig. § 668[1].) 


2. INSURANCE—SALE AND REMOVAL OF PART OF INSURED 
PROPERTY INVALIDATES: POLICY ONLY TO THAT EX- 
TENT. 

Sale and removal of a part of the personal property covered by the 
policy invalidated it only as to the property so removed. 
\For other cases, see Insurance, Dec. Dig. § 327.) 


Appeal from District Court, Beltrami County; C. W. Stanton, Judge. 

Action by the Bemidji Iron Works Company against the Agricul- 
tural Insurance Company of Watertown, N. Y. Judgment for plaintiff 
and from a denial of a new trial,.defendant appeals. Affirmed. 


E. E. McDonald, of Bemidji, for appellant. 
Graham M. Torrance, of Bemidji, for respondent. 


Taytor, C. Defendant issued a policy in which it insured plaintiff 
against loss by fire in the sum of $1,000 on building, $500 on machinery 
and tools, and $500 on stock and material for a period of one year from 
October 19, 1918. The building burned on June 1, 1919, and plaintiff 
brought suit on the policy and recovered a verdict. Defendant appeals 
from an order denying a new trial. 

Defendant’s principal contention, both at the trial and here, is that 
the policy had been canceled before the fire. The policy was issued by 
defendant’s agents, Messrs. Reynolds & Winter, who had an, open ac- 
count with plaintiff in which they charged plaintiff with the amount of 
the premium. This policy, as well as another issued by another com- 
pany, was left with them for safe keeping. The policy reserved to the 
company “the right, after giving written notice to the insured * * * 
and tendering to the insured a ratable proportion of the premium, to 
c&ncel this policy as to all risks subsequent to the expiration of ten days 
from such notice.” 

it is admitted that the written notice thus provided for was never 
given, but defendant claims, in substance, that the policy was canceled 
by mutual consent without a written notice. The jury found that it had 
not been so canceled. 
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The facts in brief are as follows: In May, 1919, a clerk in the 
office of Reynolds & Winter called Mr. Olson, plaintiff's president and 
manager, by telephone and informed him that they had been requested 
by the insurance company to cancel the policy, and that it would be 
canceled ten days from the date they had received the request, and in 
answer to an inquiry informed him that they could not rewrite the .in- 
surance. Olson stated that he would see Mr. Winter. This conversa- 
tion took place on May 10th according to the recollection of the clerk, 
and on May 15th according’ to the recollection of Olson. Shortly 
thereafter Olson had a conversation with Winter about placing 
the insurance in another company and was informed that Winter had no 
company which would write it. Olson made application to another 
agent without success, and on May 24, 1919, made application for insur- 
ance on the building and contents in the sum of $4,000 to a third agent 
who made a memorandum of the application for submission to his com- 
pany to see if they would accept the risk. After the fire, which occur- 
red on June Ist, Olson ascertained from this third agent that his com- 
pany had refused to insure the property, and then had an interview with 
Winter in which he learned that Reynolds & Winter had purported to 
cancel the policy in controversy on May .14, 1919, and had sent it to the 
insurance inspector for surrender to the company. This was the first 
knowledge Olson had of any specific act toward canceling the policy. 
The attempted cancellation was made only four days’after Reynolds & 
Winter’s clerk claims to have given notice by teleph8ne of the instruc- 
tions received from the company. No part of the premium was returned. 
In explanation of the failure to return the pro rata part of the premium, 
it was shown that the premium had been charged to plaintiff in an open 
account, that the balance due Reynolds & Winter on this account ex- 
ceeded the amount of the premium, and that the payments made on the 
account had been applied on other items charged therein. But the ac- 
count, as it appears in the record, shaws that plaintiff is still charged 
with the full amount of the premium, and does not show that plaintiff 
has ever been credited with any rebate thereon. 

[1] The evidence made the questio as to whether the policy had 
been canceled by mutual consent a question of fact fot the jury, and not 
a question of law for the court, and justifies the conclusion reached by 
the jury. 

Defendant assigns a number of rulings made during the trial as er- 
ror, but we find none which would justify a reversal or which require 
special mention. 

A part of the personal property which was within the building and 
covered by the policy when it wag written had been sold and removed 
before the fire. The property so sold and removed entered in no way 
into the loss for which plaintiff sought to recover. Plaintiff based its 
claim solely on the loss of the building, which was completely des- 
troyed, and on the damage to the personal property which still be- 
longed to it and was in the building at the time of the fire. The court 
charged the jury, in effect, that the policy had not been invalidated by 
the sale and removal of a part of the personal property as above stated. 
Defendant insists that the court erred in so charging. 


[2] While the policy provides that the removal of the property 
without the assent of the insurer shall. render the policy void un'ess 
such removal was necessary for the preservation of the property from 
fire, we think that the sale and removal of a part of the property, with- 
out any fraudulent purpose, invalidates the policy only as to the prop- 
erty so removed, and that the portion of the charge challenged was 
proper and correct under the facts of this case. See National Fire Ins. 
Co. v. Itasca Lumber Co., 181 N. W. 337, filed January 28, 1921. 


Order affirmed. 
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KOIVISTO v. BANKERS’ & MERCHANTS’ FIRE INS. CO. 
(No. 22120.) 


(Supreme Court of Minnesota. Feb. 18, 1921.) 
181 Northwestern Reporter, 580. 


(Syllabus by the Court.) 

1. INSURANCE — PAROL CONTRACT FOR PRESENT INSUR- 
ane BY LOCAL AGENT, IF WITHIN AUTHORITY BIND- 
ING. 

A parol contract for present insurance made by a local agent of an 
insurance company, if within the scope of his authority, is binding upon 
the company. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 


2. INSURANCE — POWERS OF LOCAL AGENT PRIMA FACIE 
COEXTENSIVE WITH BUSINESS INTRUSTED TO HIM; 
POWERS SPECIFICALLY GRANTED TO LOCAL AGENT 
CARRY INCIDENTAL POWERS. 

The powers of such an agent are prima facie coextensive with the 
business instrusted to his care and will not be narrowly construed nor 
restricted by limitations not communicated to those with whom he deals. 
Powers specifically granted to him carry with them by implication such 
other and incidental powers as are directly appropriate to the specific 
powers granted. 


(For other cases, see Insurance, Dec. Dig. § 78.) 


3. INSURANCE—LOCAL AGENT HELD TO HAVE POWER TO 
MAKE BINDING PRELIMINARY CONTRACT OF FIRE IN- 
SURANCE. f 
Defendant’s local agent had power to take applications for insur- 

ance, receive premiums, and deliver policies when issued at defendant’s 
home office. He had a state license authorizing him to conduct all law- 
ful business of the defendant in this state. It was defendant’s practice 
to date its policies back to correspond with the date of the applications. 
Premiums were applied in part to pay for insurance from that date. 
Held that. in view of its practice, its agent should be presumed to have 
implied authority to make a binding preliminary contract of insurance 
to attach on the day when an application was taken and the premium 
paid and to continue until a policy was issued or the application rejected 
and the applicant notified. and a finding that he had authority to make 
such a contract was justified. 


(For other cases, see Insurance, Dec. Dig. § 131[2].) 


4. INSURANCE—APPARENT AUTHORITY NOT ACTUAL AU- 

THORITY; “IMPLIED AUTHORITY” DEFINED. 

Apparent authority is not dctual authority. “Implied authority” is 
actual authority circumstantially proved, and is the authority the prin- 
cipal intended his agent to possess and includes all things directly con- 
nected with and essential to the business in hand. 

(For other cases, see Insurance, Dec. Dig. § 75.) 

(For other @efinitions, see Words and Phrases, Second Series, Im- 
plied Authority.) Ti 
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Appeal from District Court, St. Louis County; Herbert A. Dancer, 
Judge. 

Action by Kalle Koivisto against the Bankers’ & Merchants’ Fire 
Insurance Company. Judgment for plaintiff, a motion for amended find- 
ings or a new trial was denied, and defendant appeals. Affirmed. 


Courtney & Courtney, of Duluth, for appellant. 
John R. Heino and M. E. Louisell, both of Duluth, for respondent. 


a 


HOME INS, CO. OF NEW YORK v. HORRELL et at, (No. 2736.) 
(Springfield Court of Appeals. Missouri. Feb. 14, 1921.) 
227 Southwestern Reporter, 830 


1. INSURANCE—PROVISION FOR CANCELLATION TO BE 
STRICTLY COMPLIED WITH. 


Policy provisions as to form of cancellation must be strictly com- 
plied with by insured. 


(For other cases, see Insurance, Dec. Dig. § 226.) 


2. INSURANCE—REPUDIATION FOR NON-CONFORMITY TO 

CONTRACT MUST BE PROMPT. 

Repudiation of a policy by insured for its nonconformity to contract 
as understood at time of application for insurance must be prompt, 
and so right thereto is lost by acceptance of benefits on a loss and failure 
to act in a reasonable time. 


(For other cases, see Insurance, Dec. Dig. § 141[4].) 


Appeal from Circuit Court, Butler County; Almon Ing. Judge. 


. Action by the Home Insurance Company of New York against C. I. 
Horrell and another. Judgment for plaintiff, and defendants appeal. 
Affirmed. 


Henson & Woody, of Poplar Bluff, for appellants. 
W. C. Keaton and E. R. Lentz, of Poplar Bluff. for respondent. 


FARRINGTON, ‘J. The plaintiff brought suit on an installment note 
given for a policy of insurance covering a period of four years. The 
note was for $288, and the installments were $72 per year. Under the 
contract of insurance the plaintiff paid $72 cash and signed up an ap- 
plication for the insurance together with the installment note sued. 
upon. I appears from the evidence that several months later there was 
a loss, covered by the policy, for which the defendants claimed against 
the insurance company, and which loss was settled and paid to de- 
fendants by the plaintiff. When the first installment in the note came 
due. it was not paid by the defendants, and after some negotiation. which 
was over a year after the note had been made and the policy had been 
delivered, the first installment on this note was paid by the defendants. 
Nothing more was paid, and this suit is for the balance due on the note. 

The defense made by defendants is that the policy did not conform 
in the amounts placed on the various items insured on the farm to those 
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which were placed in the application for insurance, the claim being that 
the company reduced the amounts on the houses and combustible property 
and added such amounts therefrom reduced to other items which were 
less liable to be destroyed. 


There is an attempt to plead failure of consideration. The de- 
fendants give the excuse for paying the second payment, which was the 
first installment in the note, on the grounds. as they say, that the agent 
told them if they would pay that to the company it would cancel the in- 
surance: defendants having written to the company complaining about 
the policy not being according to the terms of the application and asking 
for a cancellation. 

[1] Under the terms of this policy the mode of cancellation is ex- 
pressly provided for, and it is admitted by defendants that they did not 
comply with the terms in this respect. It has. been consistently held 
on this same contract that whére the policy provides for a certain form 
of cancellation the terms as therein provided must be strictly complied 
with. See Home Ins. Co. v. Fleeman, 217 S. W. 536; Continental Ins. 
Co. v. Phipps. 190 S. W. 994: Home Insurane Co. v. Hamilton, 143 Mo. 
App. 237, 128 S. W. 273; American Insurance Co. v. Neiberger, 74 Mo. 
167. 

This policy was delivered to the defendants, accepted by them, and 
retained without any objection whatever until a long time had transpired 
and after they had accepted the benefits under the policy of a loss, which 
was paid. 

[2] We have recently had a case involving the question of the right 
of cancellation and repudiation of an insurance contract, and held that 
on such contracts there must be prompt action if the insured expects to 
repudiate on the ground that the policy does not conform to the con- 
tract as understood when the application was signed. See Faith v. Home 
Insurance Co., 208 S. W. 124. 

It therefore follows. as to the defendants in this case, by accepting 
the benefits on a loss sustained, and their failure to repudiate on the 
ground of an alleged fraud within a reasonable time, the policy as de- 
livered is in force. and defendants are bound by its terms. It also ap- 
pears that. defendants having failed to cancel the policy under the pro- 
visions thereof, the trial court committed no error in directing a verdict 
for the plaintiff. 

The judgment is affirmed. 

Bradley, J., concurs. 

Cox, P. J., not sitting. 
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TRAYNOR v, AUTOMOBILE MUT. INS. CO. (No. 21072.) 
(Supreme Court of Nebraska. Feb. 10, 1921.) 
181 Northwestern Reporter, 566 


(Syllabus by the Court.) 


1. INSURANCE—MISREPRESENTATIONS AS TO AGE OF 
AUTOMOBILE INSURED HELD NO GROUND FOR AVOID- 
ANCE OF LIABILITY. 


The age of an automobile upon which insurance is sought is ma- 
terial only in so far as it affects its value and thereby the moral hazard 
to be assumed by the insurer; and an-order directing a verdict for a de- 
fendant insurance company based solely upon a misrepresentation of the 
age of the automobile is not warranted. 


(For other cases, see Insurance, Dec. Dig. § 280.) 


2. INSURANCE — MISREPRESENTATIONS AS TO AGE OF 
AUTOMOBILE INSURED NOT DECEIT TO INJURY OF IN- 
SURER WITHIN STATUTE. 


Where an applicant for insurance upon a_ second-hand rebuilt 
automobile in his application incorrectly states the year in which the car 
was originally built, but also in his application states other facts from 
which the insurer, by ordinary diligence, could have ascertained the 
correct year, it cannot be said as a matter of law that the insurer was 
“deceived * * * to its injury” within the meaning of section 3187. 
Rev. St. 1913. 


(For other cases, see Insurance, Dec. Dig. § 280.) 


Appeal from District Court. Lancaster County; Morning Judge. 


Action by Lew J. Traynor against the Automobile Mutual Insurance 
Company. Judgment for defendant on a directed verdict, and plaintiff 
appeals. Reversed and remanded on rehearing. 


Field, Rickétts, & Ricketts, of Lincoln, for appellant. 
Stocker & Foster, of Lincoln, for appelle. 


Cain, C. The plaintiff, Lew J. Traynor, brought this action to re- 
cover $1,150 upon an insurance policy issued to him by the defendant 
company insuring his automobile against loss by fire. Trial was had 
to a jury. At the conclusion of the testimony, and on motion of the 
defendant, the court directed a verdict in its favor. ‘The plaintiff appeals, 
assigning as error the court’s order in directing the verdict against him. 
This is a rehearing of this appeal in this court. 

On June 19, 1920, the judgment of the district court was reversed 
and the cause remanded, a memorandum opinion being written by Mr. 
Commissioner Tibbets. On appellant’s motion a rehearing was granted, 
and the cause has been again submitted upon additional briefs and oral 
argument. 

On the 23d day of December, 1914, the defendant, in considerat‘on of 
the sum of $20.12, issued its policy to the plaintiff, insuring him against 
loss by reason of fire on a Stearns automobile in the sum of $1,150. 
The policy was to be in force until the 22d day of December, 1915. 
On the 23d day of March, 1915, the automobile was totally destroyed 
by fire. and due proofs of loss were furnished. " 
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In its second amended answer the defendant pleaded three defenses, 
consisting of alleged false representations by the plaintiff in his appli- 
cation for the insurance, as follows: (a) That the plaintiff represented 
that the automobile was free from incumbrance, when, in fact, it was 
incumbered by a chattel mortagage for $285 both at the time of the is- 
suance of the policy and at the time of the fire. (b) That the plaintiff 
represented in his application that the automobile was built in 1913, when, 
in fact, it was built in 1910. (c) That the plaintiff falsely represented the 
cost to him of the automobile. 

The first defense, regarding the incumbrance, may be dismissed from 
consideration, for the reason that the undisputed proof shows that the 
debt secured by the chattel mortgage was paid in full about six months 
before the issuance of the policy, though the mortgage itself was not 
formally released of record. As the defenses are based solely upon the 
representations made in the application, and as the secietary of the de- 
fendant company testified that the company relied upon these representa- 
tions in issuing the policy, we set out the same here in full; 


Description of Automobile. 


Made by Stearns Model. 30—60. Year built, 1913. 

No. of cylinders, 4. Motor No. 2020. 

Car No. A-251. Horse power, 40. 

State license No. Bibe. Extra parts, -, 

Motive power, gasoline. Type, Roadster. 

Usual place of storage, public garage, 2512-14 Farnam, Omaha, Nebraska. 

Kind of work for which used, Private pleasure. 

Amount paid for automobile, including equipment, $4,300. 

Was automobile new or second-hand Second-hand. 

If second-hand, state cost to present owner $1,800. 

From whom purchased, J. W. Hill. 

Date of purchase, August 1, 1914. 

Was the consideration cash or trade? Trade. 

If the trade, describe fully what was given in exchange. National 
car in trade. 

Is it fully paid for? Yes? Is it mortgaged or incumbered? No. 


In the foregoing application it is admitted that there was an error 
in stating the date of the purchase as August 1, 1914, as it should 
have been August 21, 1913. The evidence shows that the defendant’s 
agent, John Bryant, wrote this application at plaintiff's place of busi- 
ness, and after a personal inspection by the agent of the automobile. 
The plaintiff testified that the agent got all the information con- 
tained in the application from his personal inspection of the car, 
except the numbers, the date when plaintiff obtained it, arid” the 
amount allowed Mr. J. W. Hill, Jr., for the car 

The evidence shows without dispute that the answer “1913” to the 
question “year built” was incorrect, end that che car was originally 
built in the vear 1910. Th: evidence also shows without dispute 
that the Stearns company turned out no Model 30-60 cass aiter July 
1, 1911. The car itself bore no evidence of when it was buiit. The 
evidence further shows that the Traynor Automobile Company, a co- 
partnership of which plaintiff was then a member, got the car on 
August 21, 1913, from John W. Hill, Jr., allowing $1,872.59 therefor 
in trade; that the automobile was practically destroyed by fire on 
September 11, 1913, and that the Traynor Automobile Company re- 
ce'ved $1,700 insurance money for the loss from the Providence- 
Washington Insurance Company; that on September 24, 1913, J. F. 
Traynor, plaintiff's brother at Omaha, made sworn proof. of loss by the 
first fire, in which he stated that the car was a “Stearns Touring Car 
1910,” but that plaintiff knew nothing of such proof of loss; that, 
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after the first fire, about $500 was spent in repairing it, and that in 
March, 1914, it was completely rebuilt -and changed from a four-pas- 
senger touring car to a twopassenger roadster. The car was in- 
sured by the defendant in its reconstructed form, and was totally de- 
stroyed by fire on March 23, 1915. In sustaining defendant’s motion 
for a directed verdict, the court used the following language; 


“Gentlemen of the jury, I have heard counsel in this matter on a mo- 
tion to direct a verdict for the defendant, and I have concluded that 
the motion ought to be sustained. It is my opinion that under the evidence 
in the case plaintiff is not entitled to recover. I think the misrepresenta- 
tion in regard to the age of the car was one that was material to the 
risk, one that the company had a right to rely upon in issuing this 
policy, and that it misled the company to its detriment and injury, 
and I have,.therefore, concluded to direct you to return a verdict in 
favor of the defendant, and I will appoint Mr. Levi as your foreman 
to sign the verdict under the direction of the court.” 


Plaintiff took exceptions. 

It will be seen from the foregoing remarks of the trial judge that he 
deemed the misrepresentation as to the year in which the car was built 
as such a representation as deceived the company to its injury, and thus 
avoided the policy as a matter of law. 


Considerable testigiony was taken as to the cost and condition of the 
reconstructed car, but it is not argued at length in the briefs and is not 
sufficient to affect our decision, and we therefore dismiss it from 
further consideration. In any event it would have been for the jury. 


[1, 2] The chief argument is with reference to the misstatement of 
the age of the automobile the plaintiff admitting that the statement in the 
application that it was built in the year 1913 is technically incorrect, but 
insisting that it did not deceive the company to its injury, since the 
admittedly correct information given by the plaintiff in the application 
that the car was a “Model 30—60’ gave the defendant the means of 
ascertaining the true, approximate date when the car was built. The 
appellee, on the other hand, contends that the representation in the appli- 
cation that the car was built in 1913, when, in fact, it was built in 1910, 
was alone such a misrepresentation as avoided the policy. The question 
therefore is whether this misrepresentation contained in the application 
is sufficient to avoid the policy and justify the trial court in directing 
a verdict for the defendant, under section 3187, Rev. St. 1913, which 
reads’ as follows; 


“No oral or written misrepresentation or warranty made in the 
negotiation for a contract or policy of insurance by the* insured or in 
his behalf, shall be deemed material or defeat or avoid the policy or 
prevent it attaching unless such misrepresentation or warranty deceived 
the company to its injury The breach of a warranty or condition in any 
contract or policy of insurance shall not avoid the policy nor avail the in- 
surer to avoid liability unless such breach shall exist at the time of the 
loss, and contribute to the loss, anything in the policy or contract of 
insurance to the contrary notwithstanding.” 

Of course, if reasonable men might honestly draw different in- 
ferences fron? the facts in evidence, it was error to take the case from 
the jury. Habig & Spiler v. Layne, 38 Neb. 743, 57 N. W. 539; 
Thomson v. Shelton, 49 Neb. 644, 68 N. W. 1055; Langan v. Whalen, 
67 Neb. 299, 93 N. W. 393; Continental Lumber Co, v. Munshaw & Co., 
77 Neb. 456, 109 N, W. 760; Schwanenfeldt v. Chicago, B. & Q. R. Co, 
80 Neb. 790, 115 N. W. 285. 

Plaintiff testified that he knew that the answer of 1913 was in the 
application when he signed it, and that he then believed it to be true, but 
at the time of the tria] he knew that it was incorrect. We are rather in 
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clined to take the view urged by the appellee, however, that under the 
decisions of this court the good faith of the plaintiff in making these 
representations is not material. Seal v. Farmers’ & Merchants’ Ins. 
Co., 59 Neb. 253, 80 N. W. 807; Madsen v. Farmers’ & Merchants’ Ins. 
Co., 87 Neb. 107, 126 N. W. 1086, 29 L. R. A. (N. S.) 97, Ann. Cas. 
1912A, 985; Foley v. Holtry, 43 Neb. 133, 61 N. W. 120. 


As we regard this case, the view taken by the trial court was too 
circumscribed and was erroneous. The defendant company was in- 
formed by the application that the car was second-hand secured by the 
applicant in trade. The only materiality of the year when the car was 
originally built was as it affected its value and thereby the moral hazard 
of the risk assumed by the company. As the automobile in this case had 
been partially rebuilt in 1913 and completely rebuilt in 1914 the year when 
it was originally built was not much of an index to its real value. Origin- 
ally it was a four-passenger touring car and it was almost entirely 
changed. It might well have been that after having been rebuilt in 1914 
it was more valuable than a new car built in 1913. Hence we do not 
consider that the erroneous statement in the application that the car 
was built in 1913 was under the circumstances very material. and cer- 
tainly it was not sufficiently material under our statute to warrant the 
court in holding as a matter of law that it deceived the insurer to its 
injury. For this reason, we believe that the order directing a verdict 
for defendant was erroneous, " 

There is another view to be taken in this case. It is that, while the 
application erroneously stated 1913 as the year when the car was built, 
the application correctly stated the model “30—60,” and thus the appli- 
cant put in possession of the company the means of learning that no 
Stearns automobiles of the model 30—Q0 were built after the year 1910, 
or early in 1911. Was it the duty of the company to pursue this clew 
furnished by the applicant toward discovering the fact. We think so. 
Berry, Automobiles (2d Ed.) § 940, is as follows; 


“But an insurance company is regardel as knowing what it ought to 
know, and it cannot set up a material misrepresentation in defense 
of an action on a policy. if with proper attention to its own business 
it could have been apprised of the truth of the subject of the repre- 
sentation. And if it knows that such statement was false and pro- 
ceeds as if it were true, it will be estopped to set it up in defense.” Brit- 
ish & Foreign Marine Ins. Co. v. Cummings, 113 Md. 350, 76 Atl. 571. 

With this information furnished in the application, it cannot be said 
as a matter of law that the company was deceived by the misstatement 
of the year in which the car was built. 

There is still another view of this case that we think tenable. It 
is that, even assuming that the company was deceived by the misstate- 
ment of the year in which the automobile was originally built, and even 
assuming that it was under no obligation to learn that no model 30—60 
cars were built by the Stearns company after 1910. still it does not ap- 
pear that such deception was “to its injury,” as required by the statute, 
for the simple reason that there is no evidence that the car as com- 
pletely rebuilt was less valuable at the time the policy issued than a car 
built in 1913 by the Stearns company would have been, 


In our opinion the court was not warranted in directing a verdict 
for the defendant, and we therefore recommend that the judgment 
of the district court be reversed and the cause remanded. 


Per CurtaM. For the reasons stated in the foregoing opinion, the 
judgment of the district court is reversed and the cause remanded, and 
this opinion is adopted by and made the opinion of the court. 

Reversed. 
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CLARK v. LONDON ASSUR. CORPORATION. (No. 2406.) 
(Supreme Court of Nevada. Feb. 28, 1921.) 
195 Pacific Reporter, 809 


ly INSURANCE—FAILURE TO ;FURNISH PROOFS OF ,LOSS 
WITHIN TIME PRESCRIBED DOES NOT PREVENT RE- 
COVERY. 


Under the New York standard fire insurance policy. providing 
that in case of loss insured shall render sworn proofs within 60 days, 
the failure to render proofs of loss within such time does not prevent a 
recovery. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 


2. INSURANCE—PROOFS OF LOSS NOT PART OF CONTRACT. 


Though a contract of insurance provides for the rendering of proofs 
of loss, such proofs do not, when rendered, become a part of the con- 
tract. 


(For other cases, see Insurance, Dec. Dig. § 550.) 


3. INSURANCE—PROOFS jOF LOSS NOT .BINDING ON IN- 
SURER. 


The insurer is not a party to the proof of loss, and does not par- 
ticipate in making it. and is not bound by the proofs or by any state- 
ment contained in or omitted from such proofs. 


(For other cases, see Insurance, Dec. Dig. § 550.) 


Appeal from District Court, Washoe County; Edward F. Luns- 
ford, Judge. 
Action by AL L. Clark against the London Assurance Corporation. 
From a judgment for plaintiff and from an order denying a new trial. 
defendant appeals. Affirmed. 


__ Withers & Withers. of Reno, and H. B. M. Miller, of San Francisco, 
Cal., for appellant. 
McCarran, Miller, & Mashburn, of Reno, for respondent. 


CoLEMAN, J. This is an action to recover upon an insurance policy 
the sum of $1.000, damages sustained by fire. Judgment was in favor 
of plaintiff, from which, and from an order denying a motion for a new 
trial, an appeal has been taken. 

The policy sued upon is what is known as a “New York standard 
policy.” It contains a provision to the effect that in case of loss the in- 
sured shall render to the company sworn proof thereof within 60 days 
after the fire. The fire occurred April 8, 1918, of which the company be- 
came aware the following day. The property insured was wholly de- 
stroyed. The company’s adjuster inspected the premises April 13, and on 
the 14th the company was notified by letter of the fire. Sworn proof of 
loss was mailed to the San Francisco office of the company on the 
sixty-eighth day after the fire. A few days prior to the fire plaintiff had 
permitted a policy of $2,000 carried on the property to lapse for non- 
payment of premium. 

{1] The sole defense to the action was the failure to render sworn 
proof of loss within 60 days after the fire. As an excuse for failure 
to render the sworn proof of loss within the 60-day period, plaintiff, 
in reply, pleaded sickness. 
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There is no provision in the policy to the effect that the insured 
shall forfeit his rights thereunder in case proof of loss is not rendered 
with @ days after a loss by fire is sustained, though it does contemplate 
forfeitures under certain other circumstances. 


In disposing of this appeal, we deem it necessary to consider but 
one proposition of law. It may be said at the outset that there are two 
lines of authority to the question of whether or not the failure to make 
proof of loss within the 60-day period bars recovery, Judge Van Fleet, 
in S. F. Savings Union v. Western A. Co.. 157 Fed. 696 (decided in 
1907), said that the courts were evenly divided on this point. Since 
that time, in keeping with the progressive spirit of the age, the cur- 
rent of authority has been strongly in favor of the rule that such a 
failure is not of itself sufficient to deny the right of recovery. 


It is the contention of appellant that no circumstances will excuse 
a delay beyond the 60-day period in rendering the proof of loss. That 
such a view would be a harsh one to take goes without saying. In 
case a building which is covered by a policy similar to the one in ques- 
tion should catch fire through no fault of the insured, and in an effort 
to extinquish the fire he should be so injured as to be rendered helpless 
and unconscious for more than 60 days, and a total loss should ensue, 
would any one except defendant say there could be no recovery? 


In reply to the suggestion that the insured. who, being insane, failed 
to file proof of loss within the time limit stated in the policy, could not 
recover, it was said that such a proposition to merit serious consideration 
(Ins. Co. v. Boykin. 12 Wall. 433, 20 L. Ed. 442); and the doctrine thus 
stated has been approved (Woodmen A. Ass’n v. Pratt, 62 Neb. 673, 
87 N. W. 546, 55 L. R. A. 291. 89 Am. St. Rep. 777; Houseman v. 
Home Ins. Co., 178 W, Va. 203, 88 S. E. 1048, L. R. A. 1917A, 299; 
Metropolitan Gas Co. v. McAuley, 134 Ga. 165, 67 S. E. 393). 


The policy sued upon contains no forfeiture clause. By its terms 
the company became liable when the property was consumed. To justify 
a reversal of the judgment. we must say that the delay in rendering the 
proof of loss constituted a forfeiture on the part of the plaintiff of his 
claim for damages against the company. That forfeitures, as a general 
proposition, are not favored, is a well-recognized rule. The Supreme 
Court of Appeals of Virginia, in North B. & M. Ins. Co. v. Edmundson, 
104 Va. 486, 52 S. E. 350, lays down the rule to be: 


‘‘Where ‘no forfeiture is provided for in case of failure to furnish 
proofs. forfeitures being stipulated in case of breach of other require- 
ments, or furnishing the proofs in the specified time is not expressly 
made a condition precedent to recovery, the great majority of recent 
decisions hold that the effect of ‘failure to furnish them is merely to 
postpone the time of payment to the specified time after they are 
furnished.” 

The Court of Appeals of Kentieiler, in the case of Kenton Ins. 
Co. v. Downs, 90 Ky. 236. 13 S. W. 882, had under consideration the 
question here presented. It was held that the court would not imply 
a forfeiture. 

In Continental F. I. Co v. Whitaker & Dillard, 112 Tenn. 151, 79 
S W. 119. 64 L. R. A. 451, 105 Am. St. Rep. 916, the court quotes with 
approval from Joyce on Insurance as follows: 


“Tf a policy of insurance provides that notice and proofs of loss 
are to be furnished within a certain time after loss has occurred, but 
does not impose a forfeiture for failure to furnish them within the time 
prescribed, and does impose forfeiture for failure to comply with other 
provisions of the contract, the insured may, it is held. maintain an action, 
though he does not furnish proofs within the time designated, provided 
he does furnish them at some time prior to commencing the action upon 
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the policy. And this has been held to be true even though the policy 
provide that no action can be maintained until after a full compliance 
with all the requirements thereof.” 

In Coventry, etc., v. Evans. 102 Pa. 281. it is held that the provisions 
in a policy prescribing a time limit within which to make proof of 
loss will not be construed as a gronud for forfeiture when proof is not 
made within the prescribed time, unless it is expressly so stipulated in the 
policy. This rule was followed in Eureka, etc., v. Gray, 2 Ohio Cir. 
Ct. R. (N. S.) 265, which was affirmed in 69 Ohio St. 542, 70 N. E. 
1119. without comment. 

In Flatley v. Phenix Ins. Co., 95 Wis. 618, 70 N. W. 828, wherein a 
policy substantially the same as the one involved in this case was in 
question, the court said: 


“Forfeitures are not favored and will not be implied, and clauses 
relied on as creating them are to be strictly construed. The provision 
that ‘the sum for which this company is liable, pursuant to this policy, 
shall be payable 60 days after due notice, ascdrtainment. estimate, 
and satisfactory proof of loss have been received by this company, in 
accordance with the terms of the policy,’ does not declare or provide 
for any forfeiture, or that the policy shall cease or become invalid 
if the porofs are not so furnished nor does the clause prescribing that 
the proofs of loss shall be furnished within 60 days after the fire, unless 
such time is extended in writing by this company,’ have that effect or 
materially influence the question. The provision is not that. the loss on 
the policy shall not become due and payable unless proof of loss shall 
be furnished within the 60 days specified, but, in substance, that ‘the sum 
for which this company is liable pursuant to the policy shall not be 
payable until 60 days after due notice, ascertainment, estimate and satis- 
factory proof of loss have been received by the company, in accordance 
with the terms of the policy.’” 


In Higson v. Insurance Co., 152 N. C. 206, 67 S. E. 509, the court, 
in considering this question, says: 

“There are no words of forfeiture annexed to the failure to file 
proofs of loss. The policy was written by the defendant, and will be 
construed most strongly against it. If it intended that the plaintiff 
should lose her insurance by failing to file proofs of her loss, it should 
have said so in plain and unambiguous language. Having failed to do 
so, we must construe the contract as we find it expressed in the words 
chosen by the defendant.” 

In Munson v. G. A. Ins. Co., 55 W. Va. 423, 47 S. E. 160, in which 
substantially the identical question here involved was determined, the 
court quotes approvingly from Elliott on Insurance, § 307, as follows: 


“Where no forfeiture is provided by the contract, and the service 
of the proof of loss is not made a condition precedent to the liability 
of the company, the effect of such failure is simply to postpone the day 
of payment. No liability attaches to the company, however, until such 
proofs are furnished; but, unless otherwise provided, expressly or by 
fair implication, it is not important that proofs. be not in fact served 
within the time stated in the policy.” 

The same view is taken is S. M. Smith Ins. Agency v. Hamilton F. 
I. Co., 69 W. Va. 129, 71 S. E. 194. 

In Gragg v. Home Ins. Co., 90 S. W. 1045, 28 Ky. Law Rep. 988, 
the court says: 

“The court in the case of Kenton Insurance Company v. Downs, 
etc. [13 S. W. 882], 12 Ky. Law Rep. 115, had under consideration a 
policy with a similar provision as the one before us with reference 
to making and filing proofs of the loss. The defense was the failure 
of the insured to furnish proofs of loss within 30 days after the loss 
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occurred. The court decided that such failure did mot forfeit or bar the 
action, but the furnishing of the proof was a requirement to be com- 
plied with before an action could be maintained, unless waived by the 
insurer. The law does not favor forfeiture, and, as the furnishing of 
proofs is not expressly made a ground of forfeiture, it will not be gi- 
ven that effect. Conditions affecting the risk are more strictly enforced 
than those relating to the mode of establishing the loss.” 


In St. Paul F. & M. Ins. Co. v. Owens, 69 Kan. 602, 77 Pac. 544, 
where the only question involved was the identical one here presented, 
judgment in favor of the insured was affirmed. The court quotes from 
several authorities, and says: 


“A forfeiture is never declared by. courts unless it is plainly and 
specifically provided for in the policy. The policy involved in this case 
does not declare that a forfeiture shall take place if proof * * * be 
not made within 60 days from the date of the destruction of the prop- 
erty.’ 

In Northern Assurance Co. v. Hanna, 60 Neb. 29, 82 N. W. 97, 
ee the identical question here presented was before the court, it is 
said ; 

“There is no forfeiture expressly provided for, and we are not au- 
thorized to supply one by construction. Our conclusion upon this branch 
of the case is that the time within which proofs of loss were to be fur- 
nished is not of the essence of the contract; and that the failure to fur- 
nish such proofs within the prescribed period did not work a forfeiture 
of plaintiff’s claim for indemnity.” 

The Supreme Court of Alabama, in Taber v. Royal Ins. Co. 124 
Ala. 681, 26 South. 252, in disposing of this question says: 

“Provisions of this kind [as to filing proof within 60 days], to be 
effective as forfeitures, must be expressed as such in unmistakable terms 
in the contract itself.” 

The Supreme Court of Florida in London River State Bank v. 
Hartford Fire Ins. Co., 46 Fla. 283, 35 South. 228, says: 

“The provision of the policy sued upon herein, requiring the as- 
sured to make proofs of loss within 60 days after the fire, does not pro- 
vide that such policy shall become void, forfeited, or annulled upon a 
failure to furnish such proofs of loss within the prescribed time, and 
such is not the legal effect of said contract between the parties.” 

The Supreme Court of Georgia, in Southern F. I. Co. v. Knight, 
111 Ga. 622, 36 S. E. 821, 52 L. R. A. 70, 78 Am. St. Rep. 216, quotes 
with approval as follows from Joyce on Insurance: 

“If a policy of insurance provides that notice and proofs of loss are 
to be furnished within a certain time after loss has occurred, but does 
not impose a forfeiture for failure to furnish them within the time pre- 
scribed, and does impose forfeiture for a failure to comply with other 
provisions of the contract, the insured may, it is held, maintain an action, 
though he does not furnish proofs with the time designated, provided 
he does furnish them at some time prior to commencing the action upon 
the policy. And this has been held to be true even though the policy 
provides that no action can be maintained until after a full compliance 
with all the requirements thereof.” 

In Connecticut F. I. Co. v. Colo. Leasing Co., 50 Colo. 424, 116 Pac. 
154, Ann. Cas. 1912C, 597, it is said: 

“It must be held, in accordance with what seems to be the rule un- 
der the weight of recent authority, that the failure to furnish the state- 
ment within 60 days merely postponed the time of payment to the spe- 
cified time after it was furnished, and did not defeat recovery, the ac- 
tion having been commenced after 60 days after the statement was fur- 
nished, and within 12 months after the fire.” 
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To the same effect, see Steele v. German Ins. Co., 93 Mich. 81, 53 
N. W. 514, 18 L. R. A. 85; Com. Union A. Co. v. Shults, 37 Okl. 95, 
130 Pac. 575; 19 Cyc. 844; 13 A. & E. Ency. Law, 329; Joyce on Insur 
ance, § 3282. 

[2, 3] While the contract of insurance provides for the rendering 
of a proof of loss, the latter does not, when rendered, become a part 
of such contract; nor is it a part of any agreement between the parties. 
It is a statement of one of the parties to the contract of insurance, made 
in attempting to comply with a provision of the contract. The insurer 
is not a party to the proof of loss, does not participate in the making of 
it, and is not bound by it, nor by any statement which may be con- 
tained in or omitted therefrom. 

[4] There is not a suspicion of fraud or unfair dealing in this 
case. One of the purposes—in fact, the chief one—of requiring the 
proof of loss is to prevent imposition and fraud. The insurer is seek- 
ing to avail himself of a technicality. Courts are not diligent in search- 
ing for an excuse to justify a forfeiture, nor are they keen to convert a 
precautionary clause into one of forfeiture. Nothing will be held as 
contemplating a forfeiture, unless that idea is clearly expressed. 

We have deemed it proper to review at some length the authorities 
sustaining our conclusion, although the courts do not, as a rule, devote 
much time to a consideration of the question presented, as shown by 
recent opinions, the latest, so far as we are aware, being in the case of 
Southern Idaho, etc., v. Hartford F. I. Co., 31 Idaho, 130, 169 Pac. 616. 


Certain Nevada cases are called to our attention by counsel for ap- 
pellant. Suffice it to say that they are not in conflict with the view we 
have expressed. In fact, the point here involved was not presented in 
either of them. 

There being nothing in the policy of insurance sued upon authorizing 
a forfeiture, the judgment and order appealed from are affirmed. 

Sanders, C. J., and Ducker, J., concur. 


ALDRICH v. GREAT AMERICAN INS. CO., NEW YORK. 


(New York Supreme Court, Appellate Division, First Department. 
January 14, 1921.) 


186 New York Supplement, 569. 


1. INSURANCE — UNDER COINSURANCE CLAUSE, IF LOSS 
AND INSURANCE LESS THAN STIPULATED PERCENT- 
AGE, THERE CANNOT BE FULL RECOVERY. 

In the absence of an average or coinsurance clause, assured is en- 
titled to collect his entire loss, not exceeding the amount of the insur- 
‘ance; but under an average clause, if both the amount of the loss and 
the amount of the insurance are less than the stipulated percentage of 
= value of all the property insured, there cannot be full recovery for 
the loss. 


(For other cases, see Insurance, Dec. Dig. § 501.) 
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3. INSURANCE—PARTIES NOT PROHIBITED FROM ADDING 
area ee OR COINSURANCE RIDER TO STANDARD 
‘ORM. 


Parties to a fire insugance contract are not prohibited, by Laws 1917, 
c. 440, amending Insurance Law, § 121, and the standard fire insurance 
policy thereby adopted, from agreeing, in consideration of a reduced rate 
for the insurance to the assured, that an 80 per cent. average or co- 
insurance clause shall be attached to the standard form of policy, where- 
by, if assured does not carry insurance to the extent of 80 per cent., or 
more, of the value of the property, the insurer shall not be liable for a 
greater proportion of any loss than the sum insured bears to 80 per cent. 
of the actual value of the property at the time of the loss. 


(For other cases, see Insurance, Dec. Dig. § 501.) 
Page, J., dissenting. 


Submission of controversy, pursuant to Code Civ. Proc. §§ 1279, 
1281, by Spencer Aldrich against the Great American Insurance Com- 
pany. Judgment for defendant. 


Argued before Clarke, P. J., and Laughlin, Smith, Page, and Mer- 
rell, JJ. 


Sidney H. Stuart, of New York City, for plaintiff. 
Richards & Affeld, of New York City (George Richards, of New 
York City, of counsel), for defendant. 


LAUGHLIN, J. The point presented for decision by this submis- 
sion is whether the parties to a fire insurance contract are prohibited 
by chapter 440 of the Laws of 1917, amending section 121 of the 
Insurance Law (Consol. Laws, c. 28), and the standard fire insur- 
ance policy thereby adopted, from agreeing, in consideration of a 
reduced rate of insurance to the assured, that an 80 per cent. average or 
coinsurance clause shall be attached to the standard form of policy, 
by which, in the event that the assured does not carry insurance to the 
extent of 80 per cent. or more of the value of the property insured, the 
insurer shall not be liable for a greater proportion of any loss or damage 
to the property than the sum insured bears to 80 per cent. of, the actual 
cash value of the property at the time of the loss. 


The standard form of policy, in use when the insurance policy to 
which this insurance relates was issued, contains, in lines 102 to 105, 
inclusive, a clause with respect to “pro rata liability” in cases of other 
insurance, by which it is provided that the insurer— 

“shall not be liable for a greater proportion of any loss or damage than 
the amount hereby insured shall bear to the whole insurance covering 
the property, whether valid or not, and whether collectible or not.” 


Like provisions, with others, were contained in lines 96 to 98, in- 
clusive, of the standard form of policy in use at the time of the 
enactment of the last-mentiored statute. Richards on Insurance Law 
(3d Ed.) p. 722; Clement on Fire Insurance as a Valid Contract, 
vol. 1, p. 479. At the time of the enactment of said statute a form 
for an average clause in blank with respect to the percentage, and 
providing also that no special inventory or appraisement of the un- 
damaged property shall be required, where the loss claimed does not’ 
exceed 5 per cent. of the maximum amount named in the policies writ- 
ten thereon and. in force at the time of the loss, and that if the in- 
surance be divided into two or more items these clauses shall apply 
to each clause separately, had been filed with and approved by the 
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superintendent of insurance, but was not included in the standard 
form, and it was lawful for the insurer and the assured to contract 
with respect thereto, and to attach the average or coinsurance clause 
to the policy as a rider. Richards on Insurance Law, p. 735; Laws 
1913, c. 181. 

The stipulated facts show that a standard form of fire insurance 
policy was issued to the plaintiff by the defendant after the enactment 
of said amendment in-1917, and that the parties agreed in writing to 
an average clause with exemption of special inventory or appraisement 
in certain cases, there designated as an “80 per cent. average clause,” 
in the identical form of the clause theretofore authorized and in use, 
and attached the same to the policy as a rider. The defendant has 
paid the amount due to the plaintiff on account of the loss if this clause 
is valid. If it be invalid, there is a balance still due and owing, for 
which the stipulation authorizes a judgment in favor of the plaintiff: 
but, if the clause be valid, the defendant is to have judgment, and in 
either event the judgment is to be without costs. 

[1] In the absence of such an average or coinsurance clause, the 
assured is entitled to collect his entire loss, not exceeding the amount 
of the insurance; but under this average clause, if both the amount 
of the loss and the amount of the insurance are less than the per- 
centage of the value of all the property insured, there cannot be a 
full recovery for the loss. Farmers’ Feed Co. v. Scottish Union Ins. 
Co., 173 N. Y. 241, 65 N. E. 1105. In other words, if the insurance 
represents 80 per cent. or more of the value at the time of the loss 
of all the property insured, full recovery of the loss may be had: but, 
if the insurance is for less than 80 per cent. of such value, then the 
recovery is limited to the proportion of the loss which the amount of 
the insurance bears to 80 per cent. of the value at the time of the loss 
of all the property insured. Farmers’ Feed Co. v. Scottish Union 
Ins. Co, supra. As, for example, if the value of the property insured 
be $10,000, and the insurance be $8,000 or more the entire loss whether 
of all or part of the property insured to the extent of the amount of 
the insurance, is recoverable: but, if the amount of the insurance in 
such case was only $5,000, the assured could recover only five-eighths 
of the loss, whether of all or of part, not exceeding the amount of 
the insurance. 

Chapter 488 of the Laws of 1886 provided, among other things, for 
the preparation and filing in the office of the secretary of state by the 
New York Board of Fire Underwriters on or before October 15, or, in 
default thereof, by the superintendent of insurance, on or before No- 
vember 15th of that year, a forum of fire insurance policy “together 
with such provisions, agreements, or condition as may be indorsed 
thereon or added thereto and form a part of such contract or policy,” 
and that such form of policy should become the “standard fire in- 
surance policy of the state of New York.” 


[2] Counsel for the defendant states in the points that coinsur- 
ance clauses, in effect, the same as the one presented by the submis- 
sion, were so filed pursuant to that statute. That fact is not stipu- 
lated, but counsel quotes the clauses and they sustain his claim, and, if 
necessary, doubtless, we could take judicial notice of the fact, since 
they becéme part of the standard policy. 

By section 121 of the Insurance Law of 1892 (chapter 690, Laws 
1892), it was provided that the printed blank form of a contract or 
policy of fire insurance “with such provisions, agreements or condi- 
tions as may be indorsed thereon or.added thereto and form a part of 
such contract or policy,” theretofore filed in the office of the secretary 
of state pursuant to the provisions of chapter 488 of the Laws of 1886, 
should be known and designated as the “standard fire insurance policy 
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of the state of New York.” The Legislature, by chapter 429 of the 
Laws of 1887, ratified and confirmed the standard policy and special 
clauses filed pursuant to the act of 1886. 


Section 121 of the Insurance Law, as amended by chapter 513 of the 
Laws of 1901, provided in part as follows: 


“St@ndard Fire Insurance Policy to be Prescribed. and Used.—The 
printed blank form of a contract or policy of fire insurance, with such 
provisions, agreements or conditions as may be endorsed thereon or ad- 
ded thereto and form a part of such contract or policy, heretofore filed 
in the office of the secretary of state by the superintendent of insurance 
or by the New York Board of Fire Underwriters, pursuant to the provi- 
sions of chapter four hundred and eighty-eight of the Laws of eighteen 
hundred and eighty-six shall be transferred by the secretary of state to 
the office of the superintendent of insurance and, together with such 
provisions, agreements or conditions as may previous to the thirty-first 
day of December, nineteen hundred and one, be filed by the New York 
Board of Fire Underwriters in the office of the superintendent of in- 
surance and approved by him, which provisions, agreements or. condi- 
tions shall be void if they are inconsistent with the standard fire insur- 
ance policy heretofore filed in the office of the secretary of state, shall 
be known and designated as the ‘standard fire insurance policy of the 
state of New York.’ No fire insurance corporation, its officers or agents, 
shall make, issue or deliver for use, any fire insurance policy or the re 
newal of any such policy on property in this state, other than such as 
shall conform in all particulars as to blanks, size of type, context, pro- 
visions, agreements and conditions with such printed blank form of con- 
tract or policy; and no other or different provision, agreement, condi- 
tion or clause shall be in any manner made a part of such contract or 
policy or indorsed thereon or delivered therewith except as follows, to 
wit: * * * Second. Printed or written forms of description and 
specification, or schedules of the property covered by any particular pol- 
icy, and any other matter necessary to clearly express all the facts and 
conditions of insurance on any particular risk not inconsistent with or a 
waiver of any of the conditions or provisions of the standard policy 
herein provided for.” 


These provisions were re-enacted without change, with the excep- 
tion of slight changes in punctuation not materially affecting the con- 
struction, by the amendment made to section 121 by chapter 106 of 
the Laws of 1903, by chapter 240 of the Laws of 1909, and by chap- 
ters 168, 638, and 668 of the Laws of 1910; and they were also re- 
enacted in the amendment made by chapter 181 of the Laws of 1913, 
but the words, “and, together with such provisions, agreements or con- 
ditions as may previous to December 31, 1901, be filed by the New York 
Board of Fire Underwriters in the office of the superintendent of in- 
_surance,”’ were omitted. That omission, however, has no _ material 
bearing on the point presented for decision by this submission. 

Acting on the provisions of the section as amended by said chapter 
513 of the Laws of 1901, the blank form average clause to which 
reference has been made was filed in the office of the superintendent 
of insurance, and from the time it was so filed down to the present 
time it has been in use in the precise form in which it is found on the 
policy in question, as a rider in connection with the standard policy. 
After the amendment made by chapter 440 of the Laws of 1917, 
this blank form was refiled under the provisions of said amendment 
in precisely the same form, and approved by the superintendent of 
insurance on December 31, 1917. 

The standard form in use prior to the amendmet of 1917, exclusive 
of any authorized rider that might be agreed upon, contained in the 
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body of the policy 112 numbered lines, and it was provided in lines 
96 to 100, inclusive, as follows: 


“This company shall not be liable under this policy for a greater 
proportion of any loss on the described property, or for loss by and ex- 
pense of removal from premises endangered by fire, than the amount 
hereby insured shall bear to the whole insurance, whether valid or not 
or by solvent or insolvent insurers, covering such property, and the ex- 
tent of the application of the insurance under this policy or of the con- 
tribution to be made by this company in case of loss, may be provided 
for by agreement or condition written thereon or attached or eee 
hereto.” 


And it was further provided in line 113 as follows: 


“This policy is made and accepted subject to the foregoing stipu- 
lations and conditions, together with such other provisions, agreements, 
or conditions as may be endorsed hereon or added hereto.” 


It is to be borne in mind that, during all the period from 1886 down 
to the time the form of the policy was changed by the amendment of 
1917, the statute prohibited the indorsing on or adding to the standard 
form of policy of any provision, agreement, or condition inconsistent 
with the provisions of the standard form of policy; and yet throughout 
that period said blank form of rider, specified thereon as such average 
clause, but better known and generally referred to as a coinsurance 
clause, was in use. 

By section 3 of chapter 440 of the Laws of 1917, said section 121 was 
amended, to take effect January 1, 1918, so as to provide with respect 
to the standard policy and clause that may be added thereto as follows: 


“The printed blank form of a policy or contract of fire insurance 
adopted by the national convention of insurance commissioners at its 
meeting held in the city of New York on the 12th day of December, 
1916, shall be filed by the superintendent of insurance in his office on 
the first day of January, 1918, with the date of such filing indorsed 
thereon by him, and shall be known and designated as “Standard Fire 
Insurance Policy of the State of New York.’ * * * and no other 
or different provisions, condition, agreement, or clause shall be in any 
manner made a part of such contract or policy or indorsed thereon or 
delivered therewith, except as follows, to wit: * * * 


Third: There may be printed in the space indicated by the words, 
‘Space for the destruction of property,’ or added to the policy at such 
space by agreement in writing thereon or by rider attached thereto 
the following:* * *. * 2. The extent of the application of insurance 
under the policy. 3. The extent of the contribution to be made under 
the policy in case of loss or damage. 4. Any other matter necessary 
clearly to express all the facts and conditions of insurance on any par- 
ticular risk. Provided, however, that no such agreement or rider shall 
be inconsistent with or a waiver of any of the conditions or agree: 
ments of the standard fire insurance policy hereby established* * * 
Forms of ides, indosements, clauses, pemits, forms or other memo- 
randa to be attached to or made a part of fire insurance contracts relat- 
ing to property located in this state may be presented for filing in the 
office of the superintendent of insurance by any corporation, association, 
or bureau maintained for the purpose of suggesting, approving, or mak- 
ing rates to be used by more than one underwriter for insurances on prop- 
erty located in this state, and when approved and filed by such superin- 
tendent of insurance, shall thereupon become standard forms of such 
riders, indorsements, clauses, permits, forms, and other memoranda, and 
their use shall be required, as hereinbefore provided.” 

The policy described in the submission was the standard form re- 
ferred to in the last amendment to the statute. and by it the numbered 
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lines are transferred from the body to the back of the policy with some 
changes, and are renumbered. By the policy, in so far as here material 
the defendant insured the ‘plaintiff to the extent of the actual cash 
value-of the property therein described to an amount, not exceeding 
$100,000, from all direct loss or damage by fire. In the paragraph next 
to the last in the body of the policy, it was provided that it was made 
and accepted subject to the preceding stipulations and conditions— 
“and to the stiputations and conditions printed on the back thereof, 
which are hereby made a part of this policy, together with such other 
provisions, stipulations, and conditions as may be indorsed hereon or 
added hereto herein provided.” 


The conditions printed on the back of the policy are printed in 
fine print and the lines thereof are numbered consecutively from 1 to 
200. Lines 72 to 77, inclusive, are as follows: 


“Added Clauses. The extent of the application of insurance under 
this policy and of the contribution to be made by this company in case of 
loss or damage, and any other agreement not inconsistent with or a 
waiver of any of the conditions or provisions of this policy, may be 
provided for by agreement in writing added hereto.” 


Lines 101 to 105, inclusive, are as follows: 


“Pro Rata Liability. This company shall not be liable for a greater 
proportion of any loss or damage than the amount hereby insured shall 
bear to the whole insurance covering the property, whether valid or not 
and whether collectible or not.” 


It will be observed that the provisions contained in lines 101 to 105 
inclusive, and the first three lines of the paragraph relating to “added 
clauses” of the new standard policy, are substantially the same. as those 
theretofore contained in a single sentence in the former policy in lines 
96 to 100, inclusive. The remaining provisions of the “added clauses” 
contained in lines 74 to 77, inclusive, to wit: 


“And any other agreement not inconsistent with or a waiver of 
any of the conditions or provisions of this policy, may be provided for 
by an agreement in writing added thereto.” 


—are the same in substance, as the provisions of the former standard 
policy in line 112, herein quoted, with the additional provisions that any 
such further agreement to be added to the policy shall not be incon- 
sistent with or a waiver of any of the conditions or provisions of the 
policy. Aithough the former standard policy contained no such provi- 
sion on the subject of inconsistent agreements, it will be observed that, at 
all times from the enactment cf chapter 488 of the Laws of 1886 to the 
amendment of section 121 in 1917, the statute itself forbade the making 
of any special agreement inconsistent with the provisions of the stand- 
ard policy. It is also to be noted that by the changes made in the stand- 
ard policy in 1917, the provisions with respect to the pro rata liability 
of the insurer where there is more than one policy on the property, and 
the provisions relating to the exetent of the application of insurance 
under the policy and the contribution to be made by the insurance 
company in case of loss or damage, which were embodied in the same 
sentence in the former standard policy, have been separated, and the pro 
rata provisions are now preceded by the heading “Pro Rata Liability,” 
and the others are preceded by the heading “Added Clauses,” and they 
precede the provisions relating to pro rata liability. ‘ 

This change has a significant bearing on the point as to whether, as 
contended by the plaintiff, the provisions with respect to the extent of the 
application of the insurance and with respect to the contribution to be 
made by the insurer relate only to the application of the insurance and to 
and to contribution as between insurance compaties and concerning their 
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bro rata hability. If that were their only purpose, it would seem that 
they would have been left, as before, together. On this point, we are in- 
formed by counsel for the defendant that no form of clause or rider for 
a special agreement with respect to the pro rata liability. apportionment. 
or contribution as between insurance companies has ever been filed; and 
it is therefore contended, with much force I think, that the provisions 
with respect to the extent of the apportionment of the insurance and of 
the contribution to be made by the insurer were intended and under- 
stood to apply, if not exclusively, at least also, to other agreement than 
those relating to pro rata liability as between insurance companies. That 
this is so is. I think. demonstrated by the history of so-called coinsurance 
and by the opinions of the courts with respect thereto prior to the en- 
actment of any of the statutes to which reference has been made and 
during the time that the statutes prior to the amendment of section 121 
in 1917 were in force. 

Coinsurance in ordinary fire insurance policies is an application, in 
part, of the general rule in use for centuries with respect to marine. 
insurance, under which the insured was deemed a coinsurer with respect 
to the excess in value of the property insured over and above the amount 
of insurance thereon, or, in other words, that part of the risk not cov- 
ered by the insurance policies, and he was entitled to share to that extent 
in any salvage. Winter on Marine Insurance, pp. 164, 165: Arnould on 
Marine Insurance, vol. 2, § 1215: Parsons on Marine Insurance vol. 2, 
p. 405: Philips on Insurance, § 1435. Webster’s International Dictionary 
defines “coinsurance” as follows: 


“Coinsurance. * * * That system of fire insurance in .which the 
insurer is treated as insuring himself to the extent of that part of the 
risk not covered by his policy, so that any loss is apportioned between 
him and the insurance company on the principle of average, as in marine 
insurance or between other insurers.” 

And “coinsurance clause, fire insurance,” as: 


“The clause in a policy of insurance which provides for the appli- 
cation of the coinsurance system in case of loss.” 

We find that the courts, in deciding cases involving coinsurance, use 
the words “apportionment” and “contribution” which are the words em- 
bodied in our statute and in the former and present standard form of 
policy, as applicable to that part of the insurance which, in such cases, 
the insurer himself is deemed to carry. Buse v. National Ben Franklin 
Insurance Co., 96 Misc. Rep. 239, 160 N. Y. Supp. 566, affirmed without 
opinion 177 App. Div. 948, 164 N. Y. Supp. 1088; Id., 226 N. Y. 589, 123 
N. E. 858; Farmers’ Feed Co. v. Scottish Union Insurance Co., 173 
N. Y. 241, 65 N. E. 1105; Chesbrough v. Home Ins. Co., 61 Mich. 333. 
28 N. W. 110; 2 Arnould on Marine Insurance, § 1215. 

It is manifest that the rates of insurance, which it becomes necessary 
for insurance companies to charge, depend upon the. premiums re- 
ceived and losses sustained by them. To the end that insurance rates 
shal! operate equitably. the Legislature. has by section 65 of the Insur- 
ance Law provided against discrimination. It is important, both to 
preserve the solvency of insurance companies and for the equitable ap- 
plication of the rates charged for insurance, that such rates shall be 
determined upon scientifically. Coinsurance clauses have frequently 
been declared to be just and reasonable and entirely consisitent with the 
rule of indemnity, for they merely require the assured, as a condition of 
receiving a lower premium rate, to stand part of the loss himself, where 
he does not take out full insurance or insurance to the percentage of the 
value specified Belt v. American Central Ins. Co.. 29 App. Div. 546, 53 
N. Y. Supp. 316, affirmed 163 N. Y. 555, 57 N. E. 1104; Buse v. National 
Ben Franklin Ins Co.. supra; Hartwig v. American Insurance Co., 169 
App. Div. 60 154 N. Y. Supp. 801; Christian v Insurance Co.. 101 Ala. 


Vol. LVII—33. 
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634. 14 South. 374; Stephenson v. Agricultural Ins. Co., 116 Wis. 277. 93 
N. W. 19. Penn. Fire Insurance Co. v. Moore, 21 Tex. Civ. App. 528, 51 
S. W. 878; Quinn v Fire Ass’n. 180 Mass. 560. 62 N. E. 980; Fireman’s 
Fund Ins. Co. v. Pekor. 106 Ga. 1, 31 S. E. 779: Attorney General v. Com- 
missioner of Insurance, 148 Mich. 566, 112 N. W. 132: Ostrander on 
Insurance (2d Ed.) § 208. 

It might. I think, fairly be assumed, from the extent to which co- 
insurance clauses were in use in this state, that the Legislature was 
aware of their use prior to the amendment of section 121 in 1917; but 
it clearly appears that it was, for in 1911 the Merritt committee, so 
called, which was a joint legislative committee appointed in 1910, had 
these clauses under consideration, and with respect thereto reported as 
follows : 

“The general conclusions we reach in regard to the coinsurance 
clause are these: That the principle upon which it is founded, namely, 
that the rates should be based upon the percentage of insurance carried, 
is not only sound, but is absolutely requisite if the equities of the insured 
are to be preserved; second, that the coinsurance clause rightly recog- 
nizes that as a practical matter the responsibility for maintaining a given 
percentage of insurance must: rest with the insured; third, that the 
operation of the agreement is automatic and fair. 


“The objections which ean be urged to the coinsurance clause are not 
on the theoretical but on the practical grounds, and are entirely due to 
the fact that it is in use where it is not understood. It is perfectly 
true that the coinsurance clause is a dangerous thing for a person who 
does not understand it and for a person who does not keep close watch 
of his values—not dangerous in the sense that the insured will not get 
what he ought to get, but in the sense that he will not get what he 
thinks he is going to get. But should the government undertake to shield 
those who enter into a contract which they do not understand, if this 
must be done at the expense of the real equities of the mass of the in- 
sured? 


“The very purpose of the coinsurance clause is to place upon the in- 
sured the responsibility of ascertaining the value of his property, and for 
keeping it properly insured; and it goes without saying that, having 
assumed this responsibility, he must live up to it or he will be caught 
at a disadvantage. All that the insured needs to know as a practical 
matter is that in signing, say, an 80 per cent. coinsurance clause he 
agrees to keep at least 80 per cent. of the value of his property covered 
by insurance, and that failing to do so he makes himself liable to the 
loss of part of his indemnity.” N. Y. Assembly Documents, 134th Session, 
1911, vol. 20, No. 30, pt. 1, pp. 89, 90. 

[3] It thus appears by practical construction that for a period of 
some 30 years prior to 1917, it was deemed by the Legislature, by 
the superintendent of insurance, by insurance companies, by those desir- 
ing the lower rate obtainable by coinsurance, and by the courts, that co- 
insurance clauses were authorized: and since they could be valid 
only on the theory that they were not inconsistent with the provisions 
of the standard policy, it follows also, that they were deemed to be con- 
sistent therewith. 

It is stated in the points for the defendant that in a few of our 
sister states coinsurance is prohibited by statute, and that in others 
is expressly regulated by statute, and statutes are cited which sustain 
the contention. In Nelson v. Traders’ Ins. Co., 181 N. Y. 472, 74 N. 
E. 421, the court, in sustaining as valid a clause added to the New 
York standard policy, to the effect that, if a building in which the in- 
sured property was, or any part thereof, should fall, except as the re- 
sult of a fire, the insurance on the building or its contents should tim- 
mediately cease, and in construing it as relieving the insurance com- 
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pany from 'iability for fire following immediately after the fall of the 
building, stated that the contract was one of indemnity against loss 
caused by fire, and not against a loss “the proximate cause of which 
was in the working of some other agency,” and in holding that it was 
competent for the parties to agree that the company should not be liable 
for a loss from fire after the fall of the building said: 


“It is quite competent, in so far as the provisions of a policy are 
concerned, to modify or to restrict them, or to describe more particularly 
the actual risk assumed, by a written indorsement upon the instrument. 
The Legislature left the parties free in that respect, and it would have 
been competent for them to do so in this case, if the intention had been 
to insure the plaintiff's premises as an independent or separate structure. 
As it is, this clause of the contract is plain; it is not unreasonable as a 
limitation of the insurance hazard, and, unless the court is to make a 
new agreement between the parties, it should be enforced.” 


It would seem, in the circumstances, that if the Legislature intended 
to limit the freedom of contract which it had theretofore sanctioned 
and acquiesced in, and to prohibit such agreements for average or co- 
insurance, there would have been embodied in the statute or in the 
standard policy some provision clearly expressing or manifesting such 
intent (see Fireman’s Fund Ins. Co. v Pekor, supra; Woollcott v. 
Shubert, 217 N. Y. 212, 111 N. E. 829, L. R. A. 1916E, 248, Ann. Cas. 
1916B, 726), but I find none. Plaintiff was at liberty under this clause 
to take out such insurance as would afford him full indemnity in case of a 
loss, but he evidently preferred not to pay the additional premiums 
incident thereto, and he thereby elected to become a coinsurer, so far as 
the defendant is concerned, to the extent of the loss, which it refused to 
pay,.and which he now seeks to recover. Since the amendment of the 
statute, and the changes in the standard form of policy in 1917, the 
Appellate Term in Durham v. Stuyvesant Insurance Co., 112 Misc. Rep. 
440, 182, N. Y. Supp. 887, decided that an agreement for coinsurance is 
inconsistent with the provisions of the standard policy and therefore 
void. I am unable to agree with that decision for the reasons herein 
stated. 


It follows that the defendant is entitled to judgment on the sub- 
missio1:, but, pursuant to the stipulation, without costs. Settle order on 
notice. 


Clarke, P. J., and Smith and Merrell, JJ., concur. 
Page, J., dissents. 


ALTERMAN v. HOME INS. CO. 


(New York Supreme Court, Appellate Division, First Department. 
February 4, 1921.) 


186 New York Supplement, 462. 


INSURANCE—INSURED NOT RECOVER FOR LOSS OF EXTEN- 
SION BUILDING NOT COVERED BY POLICIES. 
Where fire policies described the insured property as “The brick 
building and extension thereto occupied as store and dwelling situate 
No—-, street, borough of Manhattan, city of New York.” etc., 
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insured could not recover for loss by fire of a building not occupied as a 
store and dwelling, even though regarded as an extension of the main 
building. 

(For other cases. see Insurance. Dec. Dig. § 163[2].) 


Laughlin and Page. J.J., dissenting. 


Appeal from Appellate Term, First Department. 


Action by Jennie Alterman against the Home Insurance Company. 
From a determination of the Appe'late Term (112 Misc. Rep, 445. 183 
N. Y. Supp. 62) affirming a judgment of the Municipal Court of the 
City of New York in favor of plaintiff for $400 damages, defendant 
appeals. Determination of the Appellate Term reversed, judgment of 
the Municipal Court reversed, and complaint dismissed. 


Argued before Clarke, P. J., and Laughlin, Smith, Page, and 
Merrell, J. J. 


Robert A. Fosdick, of New York, for appellant. 
Jacob I. Berman, of New York City, for respondent. 


MERRELL. J. The issues in Municipal Court were presented through 
an agreed statement of facts. Plaintiff brought the action to recover 
a loss of $400 conceded to have been sustained by her from destruction 
of real property by fire. The property in question was owned by the 
plaintiff and was situated upon plaintiff’s lot at No. 529 East Eleventh 
street, in the borough of Manhattan, city of New York. 

It appears from the agreed statement of facts that the plaintiff 
on March 21, 1919, held two policies of fire insurance issued by the de- 
fendant for $5,000 each. By the fifth paragraph of the agreed statement 
of facts it was stipulated as follows: 


“The property insured in and by said policies was as follows: 
The brick building and extension thereto, occupied as store and dwell- 
ing, situate No. 529 East Eleventh street, borough of Manhattan, city 
of New York, including also all fixtures: also stoop, sidewalk, mason 
and iron work in front and fences and yard fixtures in rear thereof.” 


The premises upon which the insured property stood consisted of a 
lot 25 feet wide in front and rear by 100 feet in depth on both sides, 
and for 30 years there were located on said premises two buildings, 
namely, one, which was the larger building, of brick, four stories in 
height, located on the front of said premises at No. 529 East Eleventh 
street. Another building, which was smaller, but also of brick, two 
stories in height, stood on the rear of said premises, distant from the 
first above mentioned building about 25 feet, and physically entirely 
separate and detached from the main building facing the street. Ac- 
cess to said building in the rear from tthe street was only by means 
of passing through the main building located on the front of said 
premises. The policies of insurance were issued without any inspec- 
tion or independent examination of the premises at the time when said 
policies were issued. 

It was further stipulated and agreed that at and prior to the issuance 
of said policies of fire insurance the defendant had an atlas or map of 
buildings in the city of New York in its office from which it correct- 
ly appeared that there was a building on the front and another build- 
ing on the rear of said premises, and it then knew of the existence of 
said buildings, and that the defendant at the time of issuing the re- 
spective policies based its premium of insurance upon the rate fixed 
by the New York Board of Fire Underwriters for the building used 
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for store and dwelling purposes, and that no extra rate of premium for 
insurance would have been charged had said policies specifically de- 
scribed the front and rear buildings aforesaid, in which case the amount 
of insurance on eaeh building would have been expressed in the poli- 
cies and apportioned between the buildings so specifically described. 


On March 21, 1919, while both said policies were in force and ef- 
fect, a fire occurred in the building located on the rear of said prem- 
ises. No damage whatever was caused by said fire to the building 
located in the front of said premises, or any part thereof, nor to any 
of the fixtures, stoop, sidewalk, mason or iron work in front or 
fences in yard or yard fixtures in the rear of the same. 


It was further stipulated in the said agreed statement of facts that 
on the dates of the issuance of said policies of insurance the only build- 
ing located on said premises marked with the. street number “529” 
was the main building in the front of said premises facing the street. 


It was also further stipulated and agreed by the parties that on the 
date of the issuance of said policies the only building located on said 
premises occupied as a store and dwelling was the building logated on 
the front of said premises. 


The agreed statement of facts further shows that the net cash value 
at the date of said fire of the building located on the front of said 
premises was $9,000, and of the building located on the rear thereof 
$2,500. After the fire and within the time prescribed by said policies 
the plaintiff duly presented and filed with the said defendant due proofs 
of loss in the forms accepted by the defendant, which contained a 
schedule of the damage by fire duly executed and verified by the 
plaintiff as the assured in accordance with the form required by said 
policies, and thereafter an appraisal agreement in accordance with 
the form issued by the defendant was duly executed and filed with 
said defendant; that the appraisers thereafter fixed said loss and dam- 
age to the plaintiff by said fire to the building located in the rear of 
said premises at the sum of $400; that said appraisal was made as pro- 
vided by the terms of said policies, but without prejudice to the 
defendant with respect to any of its rights. 


The defendant refused to pay plaintiff the amount of her said loss 
and damage on the specific ground that the policies covered only the 
brick building in the front of said premises occupied as a store and 
dwelling; whereas the fire occurred in and damage was thereby caused 
to the building in the rear of said premises, and defendant duly noti- 
fied the plaintiff that by reason thereof it denied liability for the loss 
suffered by this plaintiff as aforesaid. 


It is the contention of the plaintiff, and the trial court held, that the 
policies of insurance in question covered not only the brick building on 
the front of said premises, occupied as a store and dwelling, but also 
covered the building damaged by fire, and granted judgment in plain- 
tiff’s favor for the amount of her loss as fixed by said appraisers. The 
Appellate Term, by its determination, has affirmed the judgment of the 
Municipal Court. 


I am of the opinion that the judgment of the Municipal Court and 
the order of the Appellate Term affirming the same must be reversed. 
The policies of insurance covered only the brick’ building and’ exten- 
sion thereto, occupied as store and dwelling, situate at No. 529 East 
Eleventh street, borough of Manhattan city of New York. including 
also all fixtures; all stoop, sidewalk, mason and iron work in front 
and fences and yard fixtures in the rear thereof. No other property 
of the plaintiff was embraced in the policies. It was stipulated by the 
parties that no damage whatever was by said fire caused to the build- 
ing thus covered, nor to any of the fixtures, stoop, sidewalk, mason or 
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‘iron work in front or fences in yard or yard fixtures in the rear of the 

same. It was further stipulated and agreed by the parties that on 
the date of the issue of said policies the only building located on said 
premises occupied as a store and dwelling was the building located on 
the front of said premises, and which, as before stated, it was stipu- 
lated was not damaged as the result of the fire. It seems to me that 
the particular description of the insured property as the brick build- 
ing and extension thereto, occupied as store and dwelling, situate at 
No. 529 East Eleventh street, accompanied by the further stipulation 
that said building was the only building located on said premises which 
was occupied as a store and dwelling, and the fire not having occurred 
therein, and the same being uninjured, are insurmoutable obstacles 
in the path of plaintiff's recovery in this action. Had the description 
of the insured property been, “The brick building, occupied as a store 
and dwelling and extension thereto,” a different situation would have 
been presented. Had the insured property been thus described, the 
numerous authorities upon which the respondent relies, and which the 
learned Appellate Term cites in support of its determination, to the 
effect that the term “extension” is synonymous with the term “addi- 
tion,” and that, where a policy covers property and its extensions and 
additions, it is not necessary, in order to cover outbuildings or struc- 
tures constituting such additions or extensions, that the same should be 
physically connected with the main property covered by the policy of 
insurance, would be pertinent. Gertner v. Glens Falls Ins. Co., —— 
App. Div. , 184 N. Y. Supp. 669; Ideal Pump & Mfg. Co. v. Ameri- 
can Central Ins. Co., 167 Mo. App. 566, 152 S. W. 408; Rickerson v. 
Hartford Fire Ins. Co. 149 N. Y. 307, 43 N. E. 856; Maisel v. Fire 
Association, 59 App. Div. 461, 69 N. Y. Supp. 181. But here the 
description is, “The brick building and extension thereto, occupied as 
store and dwelling.” Concededly the building damaged by the fire 
here was not occupied as a store and dwelling, and therefore, even if 
it be regarded as an extension to the main building, it was not covered 
by the policies of insurance. To what use the building damaged was 
put by the owner does not appear. So far as the record discloses, it 
may have been devoted by the plaintiff to a use entirely foreign to 
store and dwelling purpose. 


The learned Appellate Term has stated, and the respondent con- 
tends, that there is an ambiguity in the description of the property in- 
tended to be covered by these policies, and that therefore, under the 
doctrine of Herrman v. Merchants’ Ins. Co., 81 N. Y. 184, 37 Am. 
Rep. 488, Allen v. St. Louis Ins. Co, 85 N. Y. 473, and kindred de- 
cisions, the policies should be construed most favorably to the insured. 
The difficulty is that I find no ambiguity in the policies in suit. The 
description of the insured property was very precise as, ‘The brick 
building and extension thereto, occupied as store and dwelling, situate 
No. 529 East Eleventh street, borough of Manhattan, city of New 
York,” etc. The fact that on the rear of the lot on which the insured 
building stood there was situate another building not occupied as 
a store and dwelling, it seems to me, creates no ambiguity as to what 
was intended by the parties in issuing and accepting the policies in 
suit, 

Phe determination of the Appellate Term should be reversed, with 
costs, the judgment of the Municipal Court reversed, with costs, and 
the complaint dismissed, with costs. 


Clarke, P. J., and Smith, J., concur. 
Laughlin and Page, JJ., dissenting. 
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PEERLESS FIRE INS, CO. v. BARCUS. (No. 6260.) 


(Court of Civil Appeals of Texas. Austin, Dec. 15, 1920. Rehearing 
Denied Feb. 2, 1921.) 


227 Southwestern Reporter, 368. 


On Motion for Rehearing. 

6. INSURANCE — STATUTES PROHIBITING FOREIGN COR- 
PORATIONS WITHOUT PERMIT FROM SUING NOT AP- 
PLICABLE TO INSURANCE COMPANY. 

Under Rev. St. 1911, art. 1319, an insurance company is not subject 
to articles 1314 and 1319, prohibiting a foreign corporation without per- 
mit to do business in the state from maintaining a suit in any court in 
the state. 

(For other cases, see Insurance, Dec. Dig. § 24.) 


Error from District Court, McLennan County; Erwin J. Clark, 
Judge. 

Action by the Peerless Fire Insurance Company against George W. 
Barcus. Judgment for defendant, and plaintiff brings error. Reversed 
and remanded. 


W. L. Eason and Weatherby & Rogers, all of Waco, for plaintiff in 
error. 


EMMONS v. FARMINGTON MUT. FIRE INS. CO. 
(Supreme Court of Wisconsin. March 8, 1921.) 
181 Northwestern Reporter, 732. 


1. INSURANCE — EVIDENCE HELD NOT TO SHOW CONSENT 
IN WRITING TO ADDITIONAL INSURANCE. 


Evidence that the secretary of an insurance company, on receiving a 
letter stating insured had taken out additional insurance, replied that he 
thought the amount of insurance too high, but that their agent was noti- 
fied to look it over, with evidence that the agent also disapproved the 
amount of insurance, held to show no consent in writing by the secre- 
tary of the company to the additional insurance, without which such in- 
surance invalidated the policy sued on. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


2. INSURANCE—SIGNING PROOF OF LOSS NOT ENOUGH IN- 
CONVENIENCE TO PLAINTIFF TO ESTOP COMPANY. 


The inconvenience caused to plaintiff after the fire by the company’s 
request for proof of loss, being the signing of the proof of loss after it 
had been prepared by the company’s representative from information 
furnished by plaintiff, was not sufficient to establish estoppel to claim a 
forfeiture of the policy for breach of the provision against additional 
insurance, 


(For other cases, see Insurance, Dec. Dig. § 396[1].) 
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Appeal from Circuit Court, Polk County: W. R. Foley, Judge. 


Action by W. W. Emmons against the Farmington Mutual Fire In- 


surance Company. Judgment for defendant, and plaintiff appeals. Af- 
firmed. 


McNally & Doar and James E. Hughes, all of New Richmond, for 
appellant. 


Kennedy & Yates, of Amery, for respondent. 
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MARINE. 


AMERICAN MERCHANT MARINE INS. CO. v. MARGARET M. 
FORD CORPORATION. (No. 64.) 


(United States Circuit Court of Appeals, Second Circuit. December 15, 
0.) 


269 Federal Reporter, 768. 


1. INSURANCE — INSURER HAS BURDEN OF PROVING VES- 
SEL WAS UNSEAWORTHY. 
As between the owner and insurer, the burden of proving that a ves- 
sel was unseaworthy when it left port rests upon the insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE — “SEAWORTHINESS” OF VESSEL A JURY 

QUESTION. 

In action to recover insurance on a vessel damaged by storm, testi- 
mony by the vessel’s captain, its former owner, and the marine surveyor, 
held to make its “seaworthiness” at the time it left port a jury question. 
since that term is relative, and means capacity to resist the ordinary 
perils of the sea. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


(For other definitions, see Words and Phrases. First and Second 
Series, Seaworthy—Seaworthiness. ) 


3. INSURANCE— KNOWLEDGE OF VESSEL’S UNSEAWORTH- 
INESS RENDERS INSURER LIABLE DESPITE WARRANTY. 
An insurer, issuing a policy with knowledge of vessel's unseaworth- 
iness, cannot avoid liability by relying upon a warranty of seaworth- 
iness contained in policy. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 
4. INSURANCE — SUBSTANTIAL COMPLIANCE WITH PROOF 
OF LOSS PROVISION SUFFICIENT. 


The object of proof of loss is to give the insurer information re- 
garding the facts rendering it liable, and a substantial compliance with 
the terms of a marine policy is sufficient. 


(For other cases, see Insurance, Dec. Dig. § 542[1].) 


5. INSURANCE—PROOF OF LOSS OF VESSEL SUFFICIENT. 


Where insurer was advised that the vessel had been seriously dam- 
aged, a copy of the survey sent, and later formal notice of the vessel’s 
abandonment, 4eld, there was a sufficient compliance with the policy’s 
terms as to notification of .oss, especially as liability was denied upon 
the ground of the vessel’s unseaworthiness. 


(For other cases, see Insurance, Dec. Dig. § 542[1].) 


6. INSURANCE—FURTHER PROOFS OF LOSS WAIVED BY DE- 
FENSE OF VESSEL’S UNSEAWORTHINESS. 


_. Further proofs of loss were waived, when the insurer denied lia- 
bility on the ground of the vessel’s unseaworthiness. 


(For other cases, see Insurance, Dec. Dig. § 559[1].) 
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In Error to the District Court of the United States for the Southern 
District of New York. 


Action by the Margaret M .Ford Corporation against the American 
Merchant’s Marine Insurance Company. Judgment for plaintiff, and 
defendant brings error. Affirmed. 





Hunt, Hill & Beets, of New York City (George Whitefield Betts, Jr., 
and E. Rapallo, both of New York City, of counsel), for plaintiff in 
error. 


Burlingham, Veeder, Masten & Fearey, of New York City (Van 
Vechten Veeder and William Paul Allen, both of New York City, of 
counsel), for defendant in error. 


Before Rogers, Hough, and Manton, Circuit Judges. 


Manton, C. J. After the purchase by Capt. Gilbert, in the fall 
of: 1917, the then barge Henry R. Tilton was rebuilt and refitted as a 
schoonér at a cost of $35,000 to $45,000. Originally she was a 
schooner. On January 12, 1918, she was placed in dry dock where 
she was generally overhauled, recaulked, and refastened. While in this 
dry dock, she was purchased by the defendant in error from Capt. 
Gilbert. In February, 1918, the plaintiff in error issued its policy of 
$10,000 in part for the $45,000 of insurance obtained by the defendant 
in error on this vessel. The insurance policy states that the value of 
the vessel is $50,000. 

In the latter part of February, she left the dry dock and sailed light 
to Norfolk, there to take a cargo for Brazil. She remained at Nor- 
folk Several days, and after being loaded with cargo it was discovered 
that she was leaking. An examination was made by her master, Capt. 
Gilbert, examining for the owners, and a marine surveyor, who ex- 
amined for Lloyd’s agent and as a representative of an insurance com- 
pany. It was found that there was a treenail hole about 50 feet from 
the bow on the starboard side and about 6 inches under the water line 
when the ship was loaded and about 4 feet above the water line when 
the vessel was light. There were also some spike holes, The tree- 
nail hole was about seven-eighths of an inch to one inch in diameter, 
and the spike holes about one-quarter of an inch in diameter. The ex- 
planation as to this condition is given as follows: It is said that the 
treenail hole had not been fully plugged by the pine plug which had 
been placed in it, and that the spike holes were left when the stage. 
used in repair work, was removed. But the testimony is that these 
holes were then carefully plugged and the vessel was declared sea- 
worthy by the three who took part in the examination. 

On March 9, 1918, she left Norfolk for Brazil. For the first three 
days out, she encountered a severe storm reaching a maximum of 60 
miles per hour off Hatteras, with heavy seas and gales. The testimony 
is that the storm came from the south, increased to a gale, with 
mountainous seas. They could not hold sail on her, and she was mak- 
ing so much water, and laboring so heavily, it was deemed advisable to 
return to Norfolk, and this was done; the ship arriving on the 18th. 
Thereafter, and on March 25th, a survey of the vessel was made by 
the same three examiners. It revealed that she had been badly strain- 
ed. The testimony is that the conditions found were caused by bad 
weather. Capt. Gilbert testified that the conditions found were caused 
by bad weather, and the marine surveyor testified that conditions were 
due to straining of the vessel. Requests were. then made to various 
shipbuilders for bids for repairs The lowest bid received was for 
$40,000. One witness testified that it would cost $40,650. On April 
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12th defendant in error abandoned the vessel to the plaintiff. in error, 
declaring it to be a total loss. Liability is denied on the ground that 
the vessel was unseaworthy. 


The district Judge submitted the question of unseaworthiness of the 
vessel to the jury as one of fact. It resulted in a verdict for the de- 
fendant in error. 

{1, 2] It is urged before us that it was error for the trial judge to 
submit the question of seaworthiness of the vessel to the jury as one 
of fact; the contention of counsel being that there is no evidence to sup- 
port the claim of the defendant in error that she was seaworthy when 
insured. As between the owner and insurer, the burden of proving that 
a vessel is unseaworthy rests upon the insurer. Fireman Ins. Co. v. 
Globe Navi. Co., 236 Fed. 618. 149 C. C, A. 614; Thames Ins. Co. v. 
Pac. Ins. Co., 223 Fed. 561, 139 C. C. A. 101. There is evidence in 
the case which required the District Judge to submit the question of 
seaworthiness to the jury. The testimony of the former owner, the 
marine surveyor, and Capt. Stone all tend to show that the ship was 
seaworthy at the time she left Norfolk. Opposed to this was the tes- 
timony of the surveyors who examined the vessel, called by the plaintiff 
in error, some of whom examined her after she returned to Norfolk, 
and who declared her to be unseaworthy. 

We agree with the instruction, given by the District Judge to the 
jury, that— 

“Seaworthiness is a relative term, and it means the capacity of the 
vessel to resist or overcome the ordinary perils of the sea; that is, such 
perils that a vessel engaged in that business, and upon such voyages, and 
at that age would probably encounter.” 


It was fairly left for the jury to determine whether the ship was sea- 
worthy to the extent of being competent to weather the ordinary perils 
of the sea with the cargo she had. Their verdict, if found after a con- 
sideration of conflicting evidence, we are not at liberty to disturb. Mc- 
Lanahan v. Universal Ins. Co.,.26 U. S..170, 7 L. Ed. 98; Troxell v. 
D. L. & W. R. Co, 227 U Ss Ge BD Sum Cy 274.57 1. Eds SB6: 
Napier v. Greenzweig, 256 Fed. 196, 167 C. C. A. 412. The storms 
which the vessel encountered after she left Norfolk were a sufficient 
explanation for the condition of the vessel as found upon her return to 
Norfolk. 

[3] There was a warranty of seaworthiness contained in the policy. 
The trial judge charged the jury that if the insurance company did 
not rely upon the warranty, but by its own inspection or other means 
had knowledge that the vessel was unseaworthy. and then issued its 
insurance policy with such actual knowledge, the plaintiff in error 
would still be liable. It is claimed this was error. We think that leav- 
ing this question to the jury as a question of fact, in view of the tes- 
timony in this record, was correct. There is evidence that the plain- 
tiff in error knew the vessel had been transformed from a schooner to 
a barge, and used for storing fish. She was inspected by the plaintiff 
in error in December, 1917. She was inspected, and a report made 
to the plaintiff in error that she was unseaworhy. On January 20, 
1918, she was again inspected by the insurance brokers, who reported 
her unseaworthy. A witness for the plaintiff in error, a clerk who 
signed the original policy on February 18, 1919, admitted that he knew 
the vessel was unseaworthy at the time, stating that a report made in 
December to him by the inspector of the plaintiff in error, had marked 
upon it “Keep off.” When the risk was again offered in February, 
1918, the witness testified that there was a report which contradicted 
the report of the earlier inspection made in December, 1917. This evi- 
dence was properly for the jury. If the plaintiff in error knowingly 
took the risk at a high premium, it should be held to its bargain, and 
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not be permitted to resort to terms of the policy to overcome the 
ew Farmers’ Feed Co. v. Insurance Co., 166 Fed. 112, 92. C. C. 

[4-6] We think the proof of loss is sufficient. The object of proof 
of loss is to give information to the insurance company as to the facts 
rendering it liable. A substantial compliance with the terms of the 
policy is sufficient. Globe & Rutgers Ins. v. Prairie Oil & Gas Co., 248 
Fed. 452, 160 C. C. A. 462. On March 23, 1918, the plaintiff in error 
was advised of the fact that the vessel had been damaged and that ex- 
tensive repairs were necessary. On March 26, 1918, they were again 
informed when a copy of a letter addressed to the cargo underwriters 
was sent to them advising about further loss A copy of the survey of 
March 25 and April 9, showing that specifications were sent to them 
on April 11, and on April 12, formal notice of abandonment of the 
vessel was sent. Acknowledgment of such a letter was made by the 
plaintiff in error. All the bids upon the specifications were sent to the 
plaintiff in error. We think this was sufficient compliance with the 
terms of the policy as to notification: of loss, since it further appears 
that liability was denied on the ground of unseaworthiness of the 
vessel by the plaintiff in error. Further proofs of loss were waived aft- 
er such a position was assumed. Royal Ins. Co. v. Martin, 192 U. S. 
149, 24 Sup. Ct. 247, 48 L. Ed. 385. 


We find no error, and the judgment is affirmed: 













ST. PAUL FIRE & MARINE INS. CO. v. SNARE & TRIEST CO. 
(No. 21.) 


(United States Circuit Court-of Appeals, Second Circuit. November 17, 
1920.) 


269 Federal Reporter, 603. 
















INSURANCE — SUBSTANTIAL COMPLIANCE WITH _ REPRES- 
aa IN MARINE POLICY, OF DRY-DOCKING RE- 
QUIRED. 


The overhauling of a scow, in which her bottom was not seen or ex- 
amined, held not a substantial compliance with a promissory representa- 
tion in a marine insurance contract that she should be dry-docked, before 
the policy attached. 


(For other cases, see Insurance, Dec. Dig. § 312.) 


_ In Error to the District Court of the United States for the Southern 
District of New York. 

Action at law by the Snare & Triest Company against the St. Paul 
Fire & Marine Insurance Company. Judgment for plaintiff, and de- 
fendant brings error. Reversed. 


See, also, 258 Fed. 425, 169 C. C. A. 441. 









This case is here after the retrial ordered in 258 Fed. 425, 169 C. C. 
A. 441. The evidence outlined in that report was given again; but it 
further appeared that the witnesses who had testified to the scow’s over- 
haul before starting on her last voyage had never seen her bottom, and 
that no effort of any kind had been made to examine the bottom from 
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its underside. The vessel had not been dry-docked, nor hauled on a 
marine railway, nor put ashore and blocked up, nor (as had happened 
once before in the life of the boat) turned over. 

The trial judge, overruling defendant’s motion for a direction, sent 
the case to the jury, saying: “You will find for the defendant only in 
the event that you find that the vessel was not so overhauled or so re- 
conditioned as to put her in substantially as good a condition as the dry- 
docking would have brought about. * * * If the defendant has not 
been deprived of any substantial thing by the failure of the plaintiff to 
literally comply with that promissory representation, * * * then the 
law holds that the representation will not deprive the plaintiff from re- 
covery. If, on the other hand, you find that the p!aintiff did not give 
the defendant substantially the vessel which its repzesentations, if com- 
plied with literally, would have given to the defendant, then the plain- 
tiff cannot recover.” 


The jury found a verdict for plaintiff, and defendant brought this 
writ. 


Harrington, Bigham & Englar, of New York City (George S. 
Brengle, of New York City, of counsel), for plaintiff in error. 
Hector N. Hitchings, of New York City, for defendant in error. 


Before Ward, Hough, and Manton, Circuit Judges. 


Hoven, C. J. (after stating the facts as above). The record before 
us contains more particulars and details than were offered when the 
case was here before, but the essential facts are not changed. The 
whether there was any evidence of substantial performance. That 
insured is still compelled to assert in effect that, because the scow was 
overhauled, dry-docking or any equivalent therefor may be excused. A 
new trial was awarded because, in our opinion, issues had been pre- 
sented to the jury which were wholly immaterial, and there appeared no 
appreciation on the part of all concerned that the one issuable fact was 
whether the representation as to dry-docking had been “substantially 
performed.” . 

From arguments now made we conclude with regret that our 
efforts to indicate the point in the case were not wholly successful. 
The present plaintiff in error asserts that on the second trial the court 
below felt bound by our previous. decision to submit to the jury the 
euestion whether “seaworthiness took the place of dry-docking.” No 
such understanding appears in the charge. but it is true that we did 
not point out just what acts might constitute substantial performance 
of the representation proven. Not knowing whether plaintiff could .or 
could not make a better case along the lines indicated than it had 
done when seeking recovery on a false legal theory, we refrained from 
weighing merely possible evidence. 

On this very full record the only question presented by the writ is 
whether there was any evidence of substantial performance. That 
the scow should be seaworthy is a matter covered by the implied 
warranty of seaworthiness contained in every contract of marine 
insurance stich as this. Hazard v. New England, etc., Co. 8 Pet. 
557, 8 L. Ed. 1048: Long Dock, etc. Co. v. Mannheim, etc. Co. 
(D. C.) 116 Fed. 886, affirmed in this court 123 Fed. 861, 59 C. C. 
A. 668. The representation is superadded to the warranty, is some- 
thing wholly separate, and therefore cannot itself be fulfilled by 
fulfilling the warranty. Hazard v. New England, etc., Co., ut supra. 

When a contract has not been literally, but has been substantially, 
performed, it has been “in good faith complied with: in all essentials 
to the full accomplishment of that which was contracted for.” Man- 
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ning v. School District, 124 Wis. 100, 102 N. W. 361. Cf. Dorrance 
v. Barber (C. C. A.) 262 Fed. 492. The thing that was promised and 
in a sense contracted for here was dry-docking, to the “full accom- 
plishment of which” the essential is that the bottom of the vessel should 
be examined by the eye from the outside. 

It plainly appears by this record, as well as from common knowl- 
edge, that there are ways of effecting this result other than by putting 
such a humble craft as a scow in what is called a dry dock. A ma- 
rine railway may be used, the vessel may be hauled ashore and blocked 
up, or, as had happened with this particular scow, she might be turned 
over. None of these things was done, yet the jury was left to find that 
there had been a substantial performance, although it was plain, by 
evidence uncontradicted, that the very end and object of dry-docking 
had not been in any way or to any degree accomplished. 

We think this was error, and that on the whole case the defendant’s 
motion for a directed verdict should have been granted. 

Judgment reversed, with costs. 


Warp, C. J. (concurring). I feel bound to add on, so important 
a question of marine insurance, that in my opinion our former decision 
(258 Fed. 425, 169 C. C. A. 441) was wrong, and that Judge Grubb was 
right in telling the jury as matter of law that the representation as to 
dry-docking was material and was not complied with. The evidence 
at that trial showed that the scow had not been dry-docked, and that 
the repairs made were made while she was afloat, so that it was impos- 
sible to see or examine her bottom. Yet we held that the court should 
have submitted to the jury the question whether the repairs actually 
made were a substantial compliance with the representation that the scow 
had been dry-docked; i. e., whether they made the scow as saeworthy as 
if her bottom had been visible and had been examined. Now we hold 
as matter of law, and I think rightly, that such an examination was 
necessary to a substantial compliance with the representation, and that 
because it was not complied with the court should have directed a verdict 
for the defendant. 


AMERICAN MERCHANT MARINE INS. CO. OF NEW YORK v. 
TREMAINE ert at. (No. 3513.) 


(United States Circuit Court of Appeals, Ninth Circuit. December 6, 
, 0.) 


269 Federal Reporter, 376. 


1. INSURANCE — STATUTE REQUIRING ENTIRE CONTRACT 
TO BE IN WRITING DOES NOT PREVENT REFORMATION 
OF CONTRACT FOR MISTAKE. 

Rem. Code Wash. 1915, § 6059—31, providing that every contract of 
insurance shall be construed according to the terms and conditions of 
the policy, except when made pursuant to a written application intended 
to be made a part of the contract, in which case the insurer shall 
deliver a copy of the application with the policy, otherwise it shall not 
be a part of the contract, held not to affect the power of a court of 
— to reform an insurance contract on the ground of accident or 
mistake. 


(For other cases, see Insurance, Dec. Dig. § 143[3].) 
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3. INSURANCE—WARRANTY AS TO DATE OF SAILING MA- 
TERIAL TO MARINE RISK. 


A warranty as to date of sailing in a contract insuring a scowload 
of lumber-on a voyage in Alaska waters held material to the risk. 


(For other cases, see Insurance, Dee. Dig, § 313.) 


Appeal from the District Court of the United States for the North- 
ern Division of the Western District of Washington; Jeremiah Net- 
erer, Judge. ‘ 

Suit in equity by the American Merchant Marine Insurance Com- 
pany of New York against H. G. Tremaine, S. L. Buckley, and John 
Doe Buckley, partners as the Buckley Tremaine Lumber Company. 
From a decree dismissing the bill, complainant appeals. Reversed and 
remanded. 


The court below dismissed the bill brought by the appellant to reform 
a policy of marine insurance. The complaint alleged that on October 3, 
1919, the appe’lees made written application to the appellant for insurance 
on certain lumber while on a scow in tow of a tug from Craig, Alaska, 
to Prince Rupert, B. C.. and thence in double tow of approved tug to 
Seattle, Wash., voyage actually to commerice in October, 1919, and that 
the appellant insured the lumber in the sum of $4,875 for the voyage so 
set forth, and indorsed on the application its written acceptance in that 
sum; that on October 6, 1919, the appellant executed and delivered to the 
appellees its certificate of insurance in the usual form, which the ap- 
pellees accepted in substitution of the “cover note’ in accordance with 
custom and usage: that in drafting the certificate the scrivener emp'oyed 
by the appellant, by accident and mistake, failed to incorporatte therein, 
the provision in the cover note to the effect that the voyage described 
should commence during the month of October, 1919, and that with- 
out knowledge of that omission, and believing that the certificate of 
insurance did in fact contain all the provisions of the cover note, the 
appellant’s agent by accident and mistake signed the certificate and 
caused it to be delivered; that the appellees, also believing that the cer- 
tificate did in fact contain the said omitted provision, accepted the said 
certificate, or, having knowledge of the omission and of the accident and 
mistake, they neglected to disclose the fact of the omission to the appel- 
lant; that the provision omitted was a material and express warranty af- 
fecting the risk, and that the contract showld be reformed as to ex- 
press the agreement between the parties. 

The appellees moved to dismiss. The motion was allowed, on the 
ground that, the contract having been entered into in the state of Wash- 
ington, reformation of the instrument was forbidden by the Insurance 
Code of that state (Rem. Code 1915, § 6059—31; Laws 1911, p. 195, § 
31), which provides “Every contract of insurance shall be construed ac- 
cording to the terms and conditions of the policy, except where the con- 
tract is made pursuant to a written application therefor, and such written 
application is intended to be made a part of the insurance contract, and 
the insurance company making such insurance contract, unless as other- 
wise provided by this act, shall deliver a copy of such application with 
the policy to the assured, and thereupon such application shall become 
a part of the insurance contract, and fai’ing so to do it shall not be made 
a part of the insurance contract.” 


Harold M. Sawyer, of Portland, Or., Alfred T. Cluff, of San Fran- 
cisco, Cal. and Grossscup & Morrow, of Tacoma, Wash., for appellant. 


Frank A. Huffer and William H. Hayden, both of Seattle, Wash., 
and Gerald H. Bucey, of Tacoma, Wash., for appellees. 
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Before Gilbert and Hunt, Circuit Judges, and Wolverton, District 
Judge. 


GiuperT, C. J. (after stating the facts as above). [1] We 
think that the statute has no relation to the subject-matter of the present 
suit. This is not a case of the construction of an insurance contract. The 
appellant is not here attempting to assert rights under the contract. It 
is here seeking to reform the written expression of the contract as found 
in the pojicy, and have it set forth the true agreement upon which the 
minds of the contracting parties had met, and had expressed in writing, 
and which by accident and mistake had not been included in the policy. 
The effort is to let into the contract something entirely distinct from the 
sense and construction thereof. The statute was clearly never intended 
to stand in the way of the reformation of insurance policies, or to cur- 
tail a power which is everywhere conceded to courts of equity. 


Many states have adopted similar statutes, the object whereof is to 
require that the whole agreement between the insurer and insured shall be 
expressed in the policy. But in so legislating there is no denia' of power 
to reform contracts of insurance. To provide that, if a copy of the ap- 
plication is not delivered to the assured, it shall not become a part of 
the contract, is not to say that a court of equity may never correct a 
mutual mistake after the policy is delivered. The statute but expresses 
the general rule, which obtains in the absence of statute, that a policy 
of insurance, issued and accepted by the insured, is in law the final con- 
tract between the parties, and supedsedes all preliminary agreements in 
respect to the insurance, in the absence of fraud or mistake. 


The court be'ow relied upon Joyce on Insurance, § 190, which de- 
clares that such statutes must be complied with; otherwise the applica- 
tion and all testimony relating thereto will be excluded, so that an ap- 
plication which is not made according to the policy shown by it in any 
way cannot be considered. The text-writer was there referring to cases 
in which ‘iability under contracts of insurance is either asserted or as- 
sailed in actions in court, and the decisions to which he refers are all 
in cases of that character. The same is true of the cases cited by the 
appellee herein. 

[2] It is contended that the ruling of the court below is sus- 
tainable on grounds, other than that on which it was based. One of 
those grounds is said to be the appellant’s laches. The contract was 
made in October, and the-suit was brought about five months later. It 
does not appear from anything alleged in the bill that there was laches, 
and laches was not made a ground of the, motion to dismiss. It is 
true that the bil! fails to state the time when the appellant discovered 
the mistake; but, there having been no suggestion of laches in the court 
below, this court would not be warranted in affirming the judgment for 
such a defect in pleading, which if it had been pointed out in the court 
below, might have been cured by amendment. 


[3] It is contended, also, that the bill fails to show whether the 
words were omitted from the policy were intended to be a warranty or a 
mere representation, or that they were material to the risk. The words 
which were omitted do not in themselves indicate that they were not 
what they were alleged to be, “a material express warranty material'y 
and substantially affecting the rights and obligations” of the appellant. 
It is obvious that a warranty as to the date of sailing of a scowload 
of lumber on a voyage in Alaskan waters may be very material to the 
risk. 26 Cyc. 639. In McLanahan v. Universal Insurance Co., 1 Pet. 
170, 188 (7 L. Ed. 98) Mr. Justice Story said: 


“That the time of sailing is often very material to the risk cannot be 
denied.” 
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[4] It is said that the bill was proper'y dismissed, because of the 
appellant’s failure to bring more than one of the three defendant’s 
into court. The defendant who resided in the district was served with 
process. His copartners being nonresident aliens, had not been served. 
The residents partner brought the case on for hearing on his motion to 
dismiss, and he cannot complain that his codefendants had not then been 
served. The only question before this court is whether it was error to 
dismiss the bill, and that question is in no way affected by the fact 
that but one of the defendants was before the court. 


The. decree is reversed, and the cause remanded to the court be‘ow 
for further proceedings. 


WILLIAMS et at. v. MANNHEIM INS. CO. 
(Supreme Judicial Court of Massachusetts. Suffolk. March 7, 1921.) 
130 Northeastern Reporter 45. 


1. INSURANCE—IN CONSTRUING POLICY, ALL PARTS TO BE 
CONSIDERED, TOGETHER WITH CUSTOMS OF BUSINESS. 
In construing an insurance policy, not only all its parts, but also the 

established customs of the business cunducted by insured, must be 

considered. ; 


(For other cases, see Insurance, Dec. Dig. § 153.) 


2. INSURANCE — LOSS BY FLOOD WOOL IN SCOURING 
PLANT NOT A RISK OF “TRANSPORTATION” INSURED 
AGAINST, 


Loss of uncleaned wool “in the grease” by flood, while in a public 
scouring mill for cleaning, grading, and compressing into packages for 
transportation, /eld not a risk of “transportation,” within the meaning of 
the word in a policy insuring such wool against risks arising from navi- 
gation, fire, and transportation; risks of transportation, under the cir- 
cumstances, including those occurring during the course of carriage of 
goods from one place to another, with. transfers, transshipments, and 
other delays fairly incident to the carriage. 

(For other cases. see Insurance, Dec. Dig. § 424.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Transport—Transportation.) 


Exceptions from Superior Court, Suffolk County; William Cushing 
Wait, Judge. 

Action by Jeretniah Williams and others against the Mannheim In- 
surance Company, resulting in finding for plaintiffs, and defendant ex- 
cepts. Exceptions sustained, and judgment directed for defendant. 


D. A, Ellis and S. M. Whalen, both of Boston, for plaintiffs. 
Alfd. Hemenway, of Boston, and Philip B. Buzzell, of Wilmington, 
for defendant, 


Ruac, C. J. This is an action upon a contract of insurance. The 
plaintiffs are wool merchants in Boston. The material facts as to the 
method of business, custom of the trade, the initial purchases of wool in 
Califcrria, the intention of the plaintiffs as buyers ultimately to send it 
to Boston, its carriage to scouring mill and warehouses in Stockton in 

Vol. LVIT—84, 
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California, the process to which it was there subjected, and its damage 
while in mill and warehouses by flood, are the same as in Koshland v. 
Columbia Ins. Co., 130 N. E, 41, just decided. They are set out at length 
in the opinion in that case, to which reference is made fon their statement 
in detail and need not here be repeated. 

[1] The plaintiffs, at the time of the damage to their wool by flood, 

were insured by the policy issued by the defendant. The terms of the 
rider annexed to the policy insured the plaintiffs— 
“on wool and bags, also camel’s hair wool, noils and yarns, * * * 
against any and all risks of inland and lake navigation (including the 
Sound steamers), fire and transportation, and to ataach upon said prop- 
erty wherever it may be, whether ashore or afloat or in railway cars, as 
soon as it is at the risk of the assured or their agents, from points in the 
United States to ports or places on the Atlantic or Gulf Coasts, and to 
other points in the United States and until actually delivered to the -as- 
sured at (but not in) their wool stores or warehouses in Boston, Mass. 
* * * This policy also covers shipments of wool and similar mer- 
chandise when made by the assured from their own warhouses or other 
points tc their customers in other parts of the United States to whem 
they have agreed to deliver such merchandise. It is the intent of this 
insurance to fully indemnify the assured for any and all losses, and 
damages, general average and salvage charges and expenses caused by 
the risk and perils insured against.” 

By other clauses of the policy reference is made to “the carrier 
other party in whose custody the property may be at the time of such 
loss,” to “the possession of any carrier or other bailee,” to “any carrier or 
other bailee,” and to “carrier or bailee.” In reaching a decision all parts 
of the policy must be considered and the established customs of the busi- 
ness conducted by the insured, so far as light may be thrown from any 
of these sources upon the precise point to be determined. The controlling 
principles of law and a review and citation of the relevant authorities 
are stated at length in the opinion in Koshland v. Columbia Ins. Co. They 
need not be repeated. They are invoked‘as the guide for the decision of 
the case at bar without further detailed reference. 

[2] The places where the goods are protected under the policy are 
wide. All places within the United States are comprehended as points of 
departure, and as points of destination any and all ports or places on the 
Atlantic or Gulf coasts and all other places within the United States, 
or while the goods are on their way to delivery to the warehouse of the 
insured in Boston or to other customers elsewhere within this country. 
The location of the goods while insured may be afloat or ashore or in 
railroad cars. The risks against which there is insurance are those 
arising from three distinct sources: (1) Inland or lake navigation; (2) 
fire; (3) transportation. Ths risks of inland and lake navigation need 
not be discussed because no loss was suffered therefrom. Those risks 
are confined to a wholly different place and a divergent class of dangers 
from that here involved. The risk of loss from fire is not limited in any 
respect by the terms of the policy, but is as extensive as to time and place 
as the broadest sweep of the other phrases of the policy. The provisions 
respecting protection of the goods against loss while in the custody of a 
bailee as well as of a carrier have ample scope for their operation in 
regard to fire risk. To that they naturally are applicable. The case calls 
for the construction and application of the indemnity alause of the 
policy against loss caused by risks of “transportation.” It is not neces- 
sary to review the decision in which the word “transportation” has been 
given a large meaning. The insurance at bar it against a “risk of * * * 
transportation,” not against all risks which may befall in the course of 
transportation. If the wool had been burned while in the mill and ware- 
houses at Stockton, doubtless the defendant would be liable because of the 
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general indemnity clause against loss by fire. Doubtless loss by flood 
while the wool was on the way by train or team from the point of its 
initial shipment by the grower to the plaintiffs at the Stockton ware- 
houses would have been within the protection of the policy, because 
flood under such circumstances would be a peril of transportation, 
Risks of transportation under the circumstances here disclosed include 
those which occur during the course of carriage of goods from one 
place to another, including such transfers, transshipments and other de- 
lays as fairly may be incident to such carriage. The wool in question 
was not in storage as a part of or incident to transportation. It was 
there for the purpose of undergoing treatment in order to fit it to be 
merchantable. That treatment included processes essential to preparation 
for its sale to the trade and for its use to manufacture. These processes 
included a sorting of the wool from different fleeces and separating it 
into various grades according to quality, a combing of the wool of 
similar quality previously separataed by the process of sorting, cleansing 
the wool from its impurities by scouring, and baling the wool by com- 
‘ pfessing it into compact packages of convenient size for handling. These 
processes savor of manufacture or trade rather than of transportation. 
If it had been the intention of the parties to insure against other losses 
than fire while the wool was in storage and mill for these purposes, it 
wculd have heen easy and natural to use words to express that end. 
Omission of such words is indicative of intent that insurance shall not 
attach under such conditions. Loss by flood while the wool was in the 
public warehouses and scouring mi'l at Stockton to the end that it 
might there receive the treatment described. cannot fairly be said to 
be a risk of transportation within the meaning of those words in the 
policy. 

It follows that the request of the defendant that a finding be made 
in its favor ought to have been granted. This is a case where upon the 
agreed facts no other result can be reached.. Hence the defendant’s 
exceptions must be sustained and in accordance with G. L. a 231, 8 
122, rescript shall direct entry of judgment for defendant. 

So ordered. 


KOSHLAND et at. v. COLUMBIA INS. CO. 
(Supreme Judicial Court of Massachusetts. Suffolk. March 4, 1921.) 
130 Northastern Reporter, 41. 


1. INSURANCE—AMBIQUITY RESOLVED AGAINST INSURER 

A contract of insurance is to be construed and interpreted accord- 
ing to the fair and reasonable meaning of the words in which the agree- 
ment of the parties is expressed, and when for any reason there is 
ambiguity in the terms employed in the policy every doubt is to be re- 
solved against the insurer and in favor of the insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE — POLICY CONSTRUED WITH REFERENCE 

TO CUSTOMS OF TRADE. 

An insurance policy is to be ‘construed with reference to the customs 
of the trade or course of business respecting which it is issued; the in- 
surer being charged with notice of such practices, and his liability being 
determinable in that tight. 

(For other cases, see Insurance, Dec. Dig. § 153.) 
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3. INSURANCE — PLAIN CONTRACT MUST BE ENFORCED, 
DESPITE APPARENT HARDSHIP. 


When a contract of insurance has been made plain, and its words are 
free from doubt as to its meaning, the parties are bound, and the con- 
tract must be enforced though the result seemingly may be hard on one 
or both. 


(For other cases, see Insurance. Dec. Dig. § 146[1].) 


5. INSURANCE—WOOL IN SCOURING PLANT FOR CLEANING 
AND GRADING NOT COVERED BY POLICY INDEMNIFY- 
ING AGAINST LOSS IN “TRANSIT” AND DURING “TRANS- 
PORTATION.” 


Uncleaned wool “in the grease,” purchased by insured in California 
and gathered at Stockton in a public scouring mill for clearing and grad- 
ing preliminary to actual shipment to insured in Boston, while in such 
mill, where it was damaged: by flood, held not covered by policy of in- 
surance protecting wool “at and in transit” against “risks in transporta- 
tion,” expressly providing that it was “to cover only while goods are 
actually in transit” ind “while in transit”: “transit” and “transporta- 
tion” involoving actual movement of the goods, particu'arly in view of 
the use of the word “actually,” which added something to the sense. 


(For other cases. see Insurance, Dec. Dig. § 424.) 


(For other definitions, see Words and Phrases, First and Second 
series, Transit; Transport—Transportation. ) 


Exceptions from Superior Court; Suffolk County: William Cushing 
Wait, Judge. 
Exceptions from Abraham Koshland and others. doing business as 


J. Koshland & Co., against the Columbia Insurance Company, resulting 
in a finding for plaintiffs, and defendant excepts. Exceptions sustained, 
and judgment directed for defendant. 


D. A. Ellis and S. M. Whalen, both of Boston, for plaintiffs. 


Alfred Hemenway, of Boston, and Philip B. Buzzell, of Wilming- 
ton, for defendant. 
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ACCIDENT AND HEALTH. 


BELL y. STATE LIFE INS. CO. OF INDIANAPOLIS. IND. 
(No. 1834.) 


(Supreme Court of Georgia. Feb. 15. 1921.) 
105 Southeastern Reporter, 846. 


(Additional Syllabus by Editorial Staff.) 


2. INSURANCE—PETITION ALLEGING ABRASION OF SKIN 
PERMITTING GERMS TO ENTER HELD SUPPORTED BY 
EVIDENCE THAT ABRASION OCCURRED BETWEEN 
VISITS TO INSURED’S PATIENT. 


In an action on an accident policy on the life of a physician. a 
petition alleging that in adjusting his glasses while attending a patient he 
accidentally caused a scratch or abrasion of the skin,. which scratch 
or abrasion became infected with germs. did not necessarily mean that 
the abrasion occurred in the immediate presence of the patient. and was 
supported by evidence that it occurred between visits. 


(For other cases, see Insurance, Dec. Dig. § 635.) 


3. INSURANCE—WHETHER INFECTION RESULTED FROM 
VOLUNTARY EXPOSURE OF WOUND TO DANGER HELD 
A QUESTION FOR THE JURY. 


Where a physician who accidentally caused a scratch or abrasion 
of the skin in adjusting his glasses attended a patient suffering from 
erysipelas and germs entered the wound and caused infection. it was a 
question for the jury whether recovery should be denied on the ground 
that the infection occurred from insured’s voluntary act in subjecting 
the wound to exposure. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Certioriari from Court of Appeals. 

Action by J. B. Bell, administrator, against the State Life Insur- 
ance Company of Indianapolis. Ind. A judgment for defendant was 
affirmed by the Court of Appeals (24 Ga. App. 499. 101 S. E. 541). and 
plaintiff brings certiorari. Reversed. 


Smith. Hammond & Smith. of Atlafita, for plaintiff in error. 
W. Carroll Latimer, of Atlanta. for defendant in error. 


ATKINSON, J. [1. 2] This case comes from the Court of Appeals 
on writ of certiorari, and as stated by that court— 
“was a suit on a policy of life insurance for the recovery of the disputed 
double indemnity ‘provided for under one of its clauses and 
which was to be paid in all cases where it should be shown 
that the death of the assured resulted from bodily injury sus- 
tained and effected directly through external, violent. and accidental 
means. exclusively and independently of all other causes.’ The Petition 
which was not demurred to. alleged that ‘the insured was a physician 
by profession. and on or about May 3, 1916. he began to attend profes- 
sionally the infant chi!d of one T. M. Robinson. of East Point, Ga... said 
child suffering from the disease known as erysipelas. Insured wore 
glasses, and while attending his said patient the insured, in adjusting 
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his glasses, accidentally caused a scratch or abrasion of the skin on or near 
his right ear, which scratch or abrasion of the skin became infected 
with the germs of the disease of erysipelas, same developing in the in- 
sured on or about May 20th. As a result the insured died as above stated 
on June 17, 1916.” 

A summary of the evidence was also stated by that court. Bell v. 
State Life Insurance Co., 24 Ga. App. 499, 101 S. E. 541. The Court of 
Appeals, in headnote 5(a), held as fo'lows: 

“Construing the petition in this case in accordance with the natural 
meaning of the language used, its allegations to the effect that the de- 
ceased, ‘while attending’ an erysipelas patient, accidentally scratched his 
ear in adjusting his glasses, and the scratch ‘became’ infected with the 
germ of the disease, would seem necessarily to mean that the wound or 
scratch occurred while the decedent was attending his patient, and that 
by reason of such exposure to the patient it then and there became in- 
fected. Giving the petition what seems to be the only reasonable and 
proper construction, the evidence adduced upon the trial entirely fails 
to sustain the case as ‘aid, since from the plaintiff’s own evidence it is 
shown that the abrasion upon the ear occurred at the office of the as- 
sured in the city of Atlanta, whereas the erysipelas patient was a resi- 
dent of another and neighboring city. If the infection occurred as a 
consequence of a voluntary act of the assured in thereafter subjecting 
the wound or abrasion to such a serious and dangerous exposure, then, 
under the ruling made in the preceding paragraph, the defendant would 
not be liable.” : 

The plaintiff contends that the language ‘while attending an erysipelas 
patient,” authorized a construction, in applying the evidence thereto, that 
the abrasion of the skin mentioned in the petition occurred at some time 
between the first visit of the doctor to his patient and his last visit, and 
not necessarily immediately in the presence of the patient. We think 
the decision of the issue before us primarily depends upon the correct- 
ness of the construction of the petition as stated by the Court of Appeals 
in headnote 5(a), quoted above. After mature consideration we are 
compelled to disagree with the conc'usion there reached. We think, in 
applying the evidence, that the petition authorized the construction that 
the abrasion on the ear of the deceased took place at some time during 
the engagement of the deceased as attending physician to the erysipelas 
patient. Central Railroad Co. v. Pickett, 87 Ga. 734, 13 S. E. 750(1). 
We do not think the allegations necessarily mean that the abrasion oc- 
curred while the physician was actually in the presence of the patient. 
Having reached this conclusion, it naturally follows that in our opinion 
the Court of Appeals erred in ho'ding that— 

“The evidence adduced upon the trial entirely fails to sustain the 
case as laid, since from the plaifitiff’s own evidence it is shown that the 
abrasion upon the ear occurred at the office of the assured in the city of 
Atlanta, whereas the erysipelas patient was a resident of another and 
neighboring city.” 

[3] Upon the contrary, it would be a question to be determined 
by the jury whether the evidence was sufficient to support the petition. 
It is said, however, that if the infection occurred as a consequence of 
the voluntary act of the assured in thereafter subjecting the wound or 
abrasion to such a serious and dangerous exposure as a visit to a patient 
suffering from erysipelas, a contagious and infectious disease, the de-+ 
fendant would not be liable. We think this also would be a question to 
be determined by the jury. Empire Life Insurance Co. v. Johnson, 142 
Ga. 330, 335, 82 S. E. 893, Ann. Cas. 1916B, 267. The Court of Appeals, 
in the second headnote, ruled as fol'ows: 

“Under the evidence in this case the jury would have been au- 
thorized to find that the preponderance of the testimony establised the 
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plaintiff’s contention that the fatal infection originated at the place upon 
the ear where the accidental abrasion had occurred. If, therefore, the 
direction of the verdict in favor of the defendant had been based upon 
the contrary theory, that it must have originated in the throat, as con- 


tended for by the defendant, such action would not have been justi- 
fied.” ° 


In this ruling we fully concur: and we are of the opinion that it dis- 
poses of the contention on the part of the defendant that the evidence 
supported the theory that the contagion originated in the throat of: the 
deceased. The ruling last stated that the preponderance of the testimony 
established the plaintiff’s contention that the fatal infection originated 
at place upon the ear where the accidental abrasion had occurred, we 
think, compe's the ruling that the trial court erred in not submitting the 
issue to the jury. 1 C. J. 448, § 119 et seq. Compare McAuley v. Cas- 
ualty Co., 39 Mont. 185, 102 Pac. 586, 589: Accident Insurance Co. v. 
Young, 26 Canada Supreme Court, 280. The judgment of the Court of 
Appeals must therefore be reversed. 

Judgment reversed. 


All the Justices concur. 


ROBINSON y. NATIONAL LIFE & ACCIDENT INS. CO. 
(No. 10681.) 


(Appellate Court of Indiana, Division No. 2. Feb. 4, 1921.) 
129 Northeastern Reporter, 707. 


INSURANCE — DEATH FROM PENUMONIA HELD THE PRO- 
XIMATE RESULT OF PHYSICAL INJURY RESULTING 
FROM ACCIDENT. 


The insurer is liable on an accident policy where the insured’s death 
was not caused by an accidental contagion but from the activity of pneu- 
mococcus germs, such as are present in healthy people, producing pneu- 
monia because of insured’s weakened condition resulting from his physi- 
cal injury produced by the accident; the penumonia being a link in the 
chain of causation and not an independent cause, and the injury being 
the proximate cause. 


(For other cases, see Insurance, Dec. Dig. § 466.) 


Appeal from Superior Court, Marion County; Theop. J. Moll. 
Judge. 

Action by Sallie Robinson against the National Life & Accident In- 
surance Company. Judgment for defendant, and plaintiff appeals. Re- 
versed, with instructions to the trial court to restate its conclusions of 


law in favor of the plaintiff and to render judgment against the defend- 
ant. 


John W. Holtzman and John J. Kelly,*both of Indianapolis, for ap- 
pellant. 


John H. Rader and James W. Noel, both of Indianapolis, for appe'- 
lee. 
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NicnHoLs, J. Action by appellant against appellee on an accident in- 
surance policy to recover $500 for the death of her husband. 


The errors relied upon for reversal are that the court erred in its 
conclusions of law on its special finding of facts, and that the court erred 
in its first and second conclusions of law respectively. 


It appears by the speeial finding of facts that on October 20, 1915, 
appellee delivered to appellant’s decedent the policy of insurance by the 
terms of which appellee insured appellant against the loss of life, limb, 
sight, speech, and hearing resulting directly and independently of all 
other causes from bodily injury which is effected through accidental, ex- 
ternal and violent means, in the initial principa! sum of $500, with a 
weekly indemnity of $12.50. Such policy continued in force and effect 
until February 17, 1918, the date of the decedent’s death. On December 
11, 1917, the insured suffered a bodily injury by external, violent means 
which consisted of a violent fall directly causing a compound fracture 
of the left femur at or near the junction of the lower middle third 
thereof; the injury being such as would cause his left leg to hang !imp 
from his body. He received attention within a half hour and was trans- 
ported to the city hospital of Springfield, Ohio, where his leg was later 
diligently treated, and properly set and placed in a temporary splint. On 
the same night he was brought to Indianapolis and taken to the city 
hospital, where he received treatment by a competent railway surgeon 
upon whose advice he was moved to his home. The fracture continued 
to heal in a normal manner, the leg being in a case, without any comp’i- 
cations whatever until February 2, 1918, when it was observed that the 
insured had lobar pneumonia. At the time of his injury the insured 
was a strong and able bodied man in good health and physical condition. 
The fracture ran the usual course of such injuries and temporarily there 
was a good union. After said injury the insured experienced a general 
decline in strength and became greatly emaciated. He was confined to his 
bed from the time of receiving the injury until he died. His decline and 
emaciation was caused by such fracture and by bein confined to bed for 
such a length of time. On account of his depleted and weakened con- 
dition his resistance to disease was lowered, and he was rendered more 
susceptible to pneumococcus germs than if he had not been injured. 
Said pneumonia was either traumatic or septic, but was caused by infec- 
tion with pneumococcus germs, and it eventua'ly resulted in his death. 
The pneumonia was the natural sequence to his condition resulting from 
the injury which he received as aforesaid. During the course of said 
pneumonia, the osseous tissue which held the broken parts of the femur 
bone together dissolved and the broken parts pulled loose and again al- 
lowed his leg to hang limp from his body. He died February 17, 1918. 
The immediate cause of his death was said lobar pneumonia. The death 
resulted within 90 days from the date of the accident. The injury afore- 
said depleted the physical strength of said decedent and he was thereby 
rendered more susceptible to pneumonia. During the course of his con- 
finement on account of said injury he was infected with pneumonia and 
his physical strength was unable to resist said pneumonia, and as a na- 
tural, probab'e, direct, ad immedizte result of his said injury and pneu- 
monia, he died. He received from appellee a weekly indemnity of $12.50 
until February 13, when he was thereafter paid a sick benefit at the rate of 
$12.50 being up to the time of his death, $8.90 for. the last week. 

On these facts the court stated conclusions of law that appellant is 
not entit'ed to recover anything against appellee and that appellee was 
entitled to recover its costs. , 

There was an exception to each of the conclusions of law. Judg- 
ment was rendered against appellant in harmony with the conclusions 
of law, from which this appeal is prosecuted. 
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It is to be observed by the court’s special finding that at the time of 
the injury the insured was a strong and able-bodied man in good health 
and physical condition, and that after such injury the insured ex- 
perienced a general decline in strength and became greatly emaciated. 
Because of such fracture he was confined to his bed from the date of the 
injury until he died, which resulted in his dec'ine and emanciation, and that 
because of his depleted and weakened condition, produced as aforesaid, 
his resistance to disease was ‘owered and he was rendered the more sus- 
ceptible to the pneumococcus germs than if he had not been injured, and 
that the pneumonia preceding his death was the natural consequence of his 
condition resulting from the injury. It is a well4known fact of medical 
science that pneumococcus germs are generally present in the respira- 
tory tract of healthy bodies, but that they are innocuous because of the 
resisting power of such healthy body, and become active only when the 
lung tissues are to debiliated as to be unable to resist their attack. If 
the vital resistance has suffered, as by disease or emanciation, the attack 
of the germs is facilitated and pneumonia is more readily produced 
McFarland’s Pathogenic Bacteria and Protozoa (8th Ed.) 445; Strum- 
pe'l, vol. 1, 242. From this we readily conclude that the pneumonia of 
the insured was not the result of an acidental contagion, but of the 
activity of the pneumococcus germs, ever present, upon the lung tissue 
which had been weakened as a result of. the injury. 


It is contended by appellee that the death of the assured did not 
result directly and independently of all other causes from the bodily 
injury but, that it was the direct and immediate result of the sum of two 
causes, namely, his said injury and pneumonia, Appellee’s counsel force- 
fully present this contention and support it by numerous authorities, but 
we are not in harmony therewith. We do not view the pneumonia as 
one of two independent causes, the sum of which produced the death of 
the insured, but rather as one of the links in the chain of causation, and 
that the accident and the injury resulting therefrom is the proximate 
cause. ’ 

In Driskell v. U. S. Health & Accident Ins. Co., 117 Mo. App. 362, S. 


W. 880, the provision in the policy was “if death should result solely 
from such injuries,” and the court said: 


“We think the only reasonable interpretation to be placed upon this 
clause isto say that the injury must stand out as the predominant factor 
in the production of the result, and not that it must have been so viru- 
lent in character as necessarily and inevitably to have produced that re- 
sult, regardless of all other conditions and circumstances People differ 
so widely in health, vitality and ability to resist disease and, injury, that 
what may mean death to one man would be comparatively harmless to 
another and therefore, the fact that a given injury may not be generally 
lethal does not prevent it from becoming so under certain conditions; and 
if under t®e peculiar temperament and condition of health of an in- 
dividual upon whom it is inflicted, such injury appears as the agencies 
that result in death. without the intervention of any other independent 
force, then it should be regarded as the sole and proximate cause of 
death. The fact that the physical infirmity of the victim may be a neces- 
sary condition to the result does not deprive the injury of its distinction 
as the sole producing cause. In such case, disease and low vitality do not 
arise to the dignity of concurring causes, but, in having*deprived nature 
of her normal power of resistance to attack, appear rather as the passive 
allies‘of the agencies set in motion by the injury.” 


In Delaney v. Modern. etc., Ins. Co., 121 Iowa, 528, N. W. 91, 63 
17 L. R. A. (N. S.) 1011, the court held that— 


“Where death results from disease which follows as a natural 
though not a necessary consequence of the accidental physical injury, 
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it is within the terms of the accident policy, death being deemed the 
proximate cause of the injury, and not of the disease as an independent 
cause.” 

Jn Delaney v. Modern, etc., Ins. Co., 121 Iowa, 528, 97, N. W. 91, 63 
L. R. A. 603, it was held that, where death results from disease which 
follows as the natural though not the necessary consequence of the 
physical injury which is accidental, it is deemed the proximate cause of 
the injury, and not of the disease, and within the requiements of the 
policy that death 8 result solely from accidental injury. 

In Isitt v. Rwy. Passenger Assurance Co., L. R. 22 (Q. B.) 504, pneu- 
monia which was cauSed'by taking cold while corifined to bed as a result 
of the accident when this would not have occurred had the person been 
in a normal state of health, such death was regarded as caused by the 
accident, In that case the provision was that death should be from 
the effects of the injury caused by the accident. The court makes the 
following statement: 


“The assured fell and dislocated his shoulder; he Was in consequence 
confined to his room; he suffered pain: became restless and unable to 
wear his clothes, and was reduced to a condition of debility. He thus 
became unusually susceptible to cold; he caught- cold, and in conse- 
quence pneumonia; and he died of pneumonia. These facts appear to me 
to constitute a chain of circumstances leading naturally from the injury to 
the death. The question of law is then whether or not, as a matter of 
law, the chain of circumstances ought to be taken into consideration as 
‘effects’ under this insurance. Construing, as I do, the terms of the in- 
surance as meaning that the injury must be immediately caused by the 
accident, but that death need not be immediately caused by the injury, 
I answer this question in the affirmative. I think the circumstances 
which followed were in contemplation of law ‘effects’ of the injury. I am 
therefore of the opinion that the assured died, ‘from the effects of the in- 
jury’ within the meaning of the policy, and that the plaintiffs are en- 
titled to recover the amount of the insurance.” 

In the case of Ethering v. Lancashire and Yorkshire Accident Ins. Co. 
(Eng. Court of Appeals) 6 Berry’s Ruling Cases, p. 517, the action was 
upon an accident insurance policy for death from an injury the effect of 
which was to lower the vitality of the insured’s system and being obliged 
to ride home while wet still further lowered his vitality. The effect of 
this lowered vitality was to cause the subsequent development of pneu- 
monia in his lungs of which he died. The pneumonia was not septic or 
traumatic, but arose as the direct and natural consequence from the fact 
that the diminution of the vitality, caused through the accident as above 
mentioned, allowed the germs called pneumococci, which in small num- 
bers are generally present in the respiratory passages to multiply greatly 
and to attack the lungs. It was held that the death of the assured was 
directly caused by accident within the meaning of the policy.@and that the 
case did not come within the proviso therein, and the company was con- 
sequently liable on the policy. The court speaking by Kennedy, L. J., 
Says: 

“It is not a cause of new disease or other cause which interevenes. 
The fatal pneumonia was the ‘sequela’ of the accident against the con- 
sequence of which it was the object of the policy to insure. Again I 
think that the words ‘even though the disease or other intervening 
cause may * * * have been due to weakness or exhaustion conse- 
quent thereon,’ in the last limb of the clause are capable of being satis- 
fied by reading them in the same way. I do not think that the company 
can bring themselves within these words merely by showing that the dis- 
ease from which the assured died was due to weakness consequent on 
the accident. They must show that it was a new and independent cause 
which intervened.” 
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In the cases of Armstrong v. Westcoast Life Ins. Co., 41 Utah, 112, 
124 Pac. 518, and Sullivan v. Modern Brotherhood, 167 Mich. 524, 
133 N. W. 486, 42 L. R. A. (N.S.) 140, Ann. Cas. 1913A, 1124, the policy 
covered death as a result of accidental injuries caused solely by ex- 
ternal, violent and accidental means. The physician testified that the im- 
mediate cause of the insured’s death was pneumonia induced by his in- 
juries, and that the injuries caused the pneumonia by lowering his vitality 
and allowing an entrance for the peumococcus germ, making a fertile 
field for its development. He testified that the deceased’s vitality was 
lowered and that he never got back to his usual health when the pneu- 
monia developed. Pneumonia developed two days before the deceased 
died. . He hadgno cold theretofore, an there was nothing to indicate 
why he should Ta pneumonia, except the injuries. The trial court re- 
fused to submit the case to the jury, and on appeal it was held to be 
error: the court saying: 


“The view entertained by the court that upon the evidence the death 
was not solely caused by the accident is not tenable.” 


And quoting from Western Commerical Travelers’ Ass’n v. Smith, 
85 Fed. 401, 29 C. C. A. 223, 40 L. R. A. 653, the court further says: 


“If the death was caused by a disease which was not the result of 
any bodily infirmity or disease in existence at the time of the accident, 
but which was itself caused by the external, violent, and accidental mean* 
which produced the bodily injury, the association was equally liable to 
pay the indemnity. In such a case, the disease is an effect of the accident, 
the incidental means produced and used by the original moving causg to 
bring about this fatal result, a mere link in the chain of causation be- 
tween the accident and the death, and the death is attributable, not to 
the disease but to the causa causens, the accident alone.” 

The company was held liable under the policy. 


We find no case in Indiana so directly in point as the foregoing 
cases involving pneumonia, but the case of National Benefit Ass’n v. 
Grauman, 107 Ind. 288, 7 N. E. 233, gives us the general principle. 
In that case it was stipulated in the policy that the benefits of the same 
should not extend to any case where the death or disability should 
occur in consequence of disease. It appeared by the complaint that the 
assured sustained bodily injuries occasioned by two separate falls which 
resulted in apoplexy and death, and the court held that the injury 
resulting from the fall produced a condition amply designated by the 
name of apoplexy, did not render it any less the cause of the death. 

In the case of Aetna Life Ins. Co. v. Fitzgerald, 165 Ind. 317, 75 
N. E. 262, 1 L. R. A. (N. S.) 422, 112 Am. St, Rep. 232, 6 Anna. Cas. 551, 
the policy insured against loss resulting from bodily injuries through ex- 
ternal, violent, and accidental means. The assured while asleep rested 
his hand upon the edge of the bed rail and continued in that position 
until 4 o’clock in the morning. When he awoke his hand pained him, and 
as a result of the pressure from the hand there was later an inflamma- 
tion of the periosteum of metacarpal bones resulting in making an ope- 
ration necessary and causing a protracted illness. The court says: 

“It is a general understanding that this class of policies insures 
agdinst diseases so occasioned, and where medical science reveals the fact 
that back of the disease stands the proximate cause. answering in all © 
respects to the terms of the policy, it will not suffice to discharge the com- 
pany that the consequence is accounted a disease.” 


We hold, from the facts in thte case as stated in the special finding 
of facts, that the court erred in its conclusions of law. The judgment is 
therefore reversed, with instructions to the trial court to restate its con- 
clusions of law in favor of appellant, and to rend ‘~dgment against ap- 
pellee. in harmony with its conclusions. 
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UNITED STATES FIDELITY & GUARANTY CO. v. HOOD. 
(No. 21478.) 


(Supreme Court of Mississippi, Division B. Feb. 21, 1921.) 
87 Southern Reporter, 115. 


(Syllabus by the Court.) ‘i 

1. INSURANCE — PROVISION FOR AUTOPSY CONSTRUED 

AGAINST INSURER; DEMAND AND AUTOPSY MUST BE 

MADE BEFORE INTERMENT; KNOWLEDG& OF LOCAL 
AGENT BINDING ON INSURER. 


The provision of an accident policy providing for an autopsy in case 
of death will be construed most strongly against the insurer and in favor 
of the insured; and such provision will be construed so as to require the 
demand and the operation to be made before interment. If the company 
desired to make an autopsy it must arrange its affairs so as to secure the 
necessary information and make the demand and perform the operation 
before interment. 


(For other cases, see Insurance, Dec. Dig, §§ 146[3], 549.) 


2. INSURANCE — PROVISION FOR AUTOPSY AFTER BURIAL 
IS VOID AS AGAINST PUBLIC POLICY. 


»A provision in an accident policy of insurance providing for an auto- 
psy after the body has been buried is contrary to public policy and void. 
(For other cases, see Insurance, Dec. Dig. § 549.) 


4, INSURANCE—ACCIDENT IS PROXIMATE CAUSE OF DEATH 
RESULTING FROM ACCIDENT ACCOMPANIED BY DIS- 
EASE SET IN ACTION BY ACCIDENT. 

Where a provision of an accident insurance policy insures against 
“the effects resulting directly and exclusively of all other causes from 
bodily ‘niury sustained during the life of this policy solely through ac- 
cidental means,” and an accident happens which sets in action a latent 
and inactive disease, and death ‘results from the accident accompanied 
by the effects of such disease the accident is the proximate cause of the 
death. To avoid the policy in case of an accident accompanied by dis- 
ease, the disease must proximately contribute to the death. 


(For other cases, see $nsurance, Dec. Dig. § 466.) 


On suggestion of error. Suggestion of error overruled. 
For former decision, see 86 South. 814. 
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BASS v. PIONEER LIFE INS. CO. (No. 13792.) 
(Kansas City Court of Appeals. Missouri. Feb. 7, 1921.) 
227 Southwestern Reporter, 639, 


1. INSURANCE—CONDITION OF HEALTH POLICY THAT IN- 
SURED BE “REGULARLY VISITED AT LEAST ONCE A 
WEEK” BY PHYSICIAN CONSTRUED. 

Where physician made two calls in person at the home of insured 
during his illness from February 14 to March 15, and was kept informed 
as to insured’s condition by telephone calls, and on such personal visits 
and telephone calls prescribed or insured, this met a condition of re- 
covery in health policy that insured be “regularly visited at least once a 
week” by physician; such provision merely requiring that the physician 
be weekly in attendance upon the insured. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

2. INSURANCE—CONTRACT SHOULD BE GIVEN A REASONA- 
BLE CONSTRUCTION. 

An insurance contract should be given a reasonable construction 
and should be viewed in the light of common sense, 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Appeal from Circuit Court, Pettis County; H. B, Shain, Judge 
Action by Sam Rass against the Pioneer Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


A. L. Reeves, of Kansas City, and R. S. Robertson and Marshall 
Campbell, both of Sedalia, for appellant. 
Hoffman & Hoffman, of Sedalia, for respondent, 


ARNOLD, J. This is an action on a policy of health insurance issued 
to plaintiff herein December 26, 1916, by the American Life & Accident 
Insurance Company of Kansas City, Mo., which company had been taken 
over by the appellant herein. 

Plaintiff. was a contractor in the city of Sedalia, in Pettis county, 
and was insured in that capacity. The policy promised indemnity for 
total disability from sickness “at the rate of $30 per month for the num- 
ber of consecutive days, after the first week, that the insured is neces- 
sarily and continuously confined within the house and therein regularly 
visited at least once a week by a regularly qualified physician.” And 
attached as a rider to said policy, on the date it was issued, is the follow- 
ing: 

“ ‘Special’ policy agreement indemnity for the first week of illness 
by the American Life & Accident Insurance Company, Kansas City, Mo.: 

“Tt is hereby agreed that regulad policy No. 314548, to which this 
agreement is attached, is extended to provide indemnity for the first 
week of any illness to which the insured would be entitled to indemn‘ty 
according to the terms and conditions of said policy in consideration 
of the extra premium required therefor. This agreement shall not cover 
illness beginning prior to its date and is not in force until countersigned 
by the policy writer of the company.” 

On February 14, 1919, plaintiff became ill from influenza—commonly 
called “flu’— and was seriously ill therefrom and confined to his bed 
from February 14 to March 15, a period of 29 days, and from March 15 
to 18 was convalescent, 
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Suit was instituted in a justice court on April 29, 1919, upon a 
statement, and. judgment was rendered in favor of plaintiff for the sum 
of $30.50 on May 19, 1919. Thereupon and within due time, defendant 
company appealed to the circuit court of Pettis county. The trial in 
said court resulted in a verdict for plaintiff in the sum of $30.50 on 
February 20, 1920, and defendant brought the case here by appeal. 

When plaintiff's illness came upon him, he was confined to his home 
and bed from February 14 to March 15, 1919, and from March 15 to 18 
he was able to be out of his home and bed, but was unable to work. 

There was no testimony’ introduced on behalf of defendant. The 
testimony of plaintiff tends to prove that during the period from Febru- 
ary 14 to March 15, plaintiff's family physician called upon plaintiff at 
his home only upon two occasions, and that the said physician received 
telephone calls and personal visits from relatives and neighbors upon 
several occasions during said period, and that said physician advised and 
prescribed for p'aintiff upon such personal visits and telephone calls, and 
that he considered plaintiff under his professional care during said 
period of illness. The testimony further shows that at least once during 
the period of his convalescence plaintiff called at the office of said physi- 
cian. This physician was one Dr, Staats, and there is no contention on 
part of defendant that he was not “a regularly qualified physician” with- 
in the meaning and intent of the policy. 

Defendant contends that the two calls in person made by the physi- 
cian at the home of plaintiff and the telephone calls and personal visits 
of relatives and friends to the physician, and the prescriptions of the 
physician, do not meet the terms of the policy requiring that plaintiff 
shall be “continuously confined within the house, and therein regularly 
visited at least once a weck.” 

[1, 2] Obviously the meaning of the clause is that the physician 
must be weekly in attendance "upon the assured. The physician called at 
plaintiff's house on February 14, 1919, saw him in person, diagnosed his 
case, and thereafter during the period of his illness prescribed for him 
and insured was under his professional care. To hold otherwise would 
be to make such a policy of imsurance of very little value. We think the 
contract should have a reasonable construction and be viewed in the light 
of common sense. This court has heretofore applied this principle of 
law in Ramsey v. Insurance Co., 160 Mo, App. 236, 142 S. W. 763, in an 
opinion by Ellison, J. 

In asSignments of error defendant complains that the trial court er- 
red in refusing to give defendant’s instruction in the nature of a de- 
murrer to the evidence. In the light of the testimony, we are of opinion 
that no etror was committed in refusing to give this instruction. The 
court, of its own motion, instructed the jury: 

“That if you find and believe from the evidence that the plaintiff 
on account of his illness was necessarily confined to his room for a pe- 
riod of 29 days by reason of total disability resulting from his illness, 
and that he was during said period under the regular care of a physician, 
then your finding must be for plaintiff at the rate of $1 per day for said 
period, and if the jury further find plaintiff was partially disabled from 
said illness for a further period of three days after aforesaid confine- 
ment, if any, then your finding should be for the plaintiff at the rate of 
50 cents per day for said period.” 

We find no error in this instruction, nor in instructions 1, 2, and 3 
given by the court. The court properly refused defendant’s proffered 
instructions numbered 6 and 7. As to instruction numbered 5, given on 
the court’s own motion, it clearly follows the law and was properly gi- 
ven. 

For the reasons herein stated, the judgment is affirmed, 

All concur. 





A&H.] Continental Casualty Co. v. Green. 


CONTINENTAL CASUALTY CO. v. GREEN. (No. 2350.) 


(Court of Civil Appeals of Texas. Texarkana. Jan. 26, 1921. Rehear- 
ing Denied Feb. 3, 1921.) 


227 Southwestern Reporter, 369. 


INSURANCE—POLICY PROVIDING FOR PAYMENT OF PREM- 
IUM FROM WAGES FOR JULY NOT LAPSED WHERE IN- 
SURED DIED BEFORE LAST OF SUCH WAGES WERE 
PAYABLE. 

Where an insurance application and policy contemplated the giving 
by insured of an order on his employer’s paymaster for the premium 
and made such order a part thereof and the order given directed pay- 
ment in installments, the first of which was to be paid from insured’s 
wages for July, and the employer paid its employee’s wages for the first 
part of the month on the 30th and for the last part of the month on the 
15th of the following month, and insured died on August 7th, before the 
last of his July wages were payable, the premium was not overdue and 
the insurance had not lapsed, 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from District Court, Harrison County; P. O. Beard, Judge. 


Action by Mattie Green against the Continental Casualty Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Prendergast & Prendergast, of Marshall, for appellant, 
Davidson & Blalock, of Marshall, for appellee. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


HARTMANN et aL. v. MASTERS et at. (No. 3362.) 


(Court of Appeals of District of Columbia. Submitted October 8, 1920. 
Decided December 6, 1920.) 


269 Federal Reporter. 483. 


1, INSURANCE—OFFICERS HAVE NO AUTHORITY TO TRANS- 
FER ASSETS TO ANOTHER CORPORATION. 
The officers of an insurance company have no authority as such to 
transfer the business, assets. and policy holders to another corporation 
without the consent of the insurance company and its stockholders. 


(For other cases, see Insurance, Dec. Dig. § 50.) 


2. INSURANCE — REORGANIZATION PROPERLY REFUSED, 
WHERE CONTROL WAS EQUALLY DIVIDED BETWEEN 
FACTIONS. 

Where a trustee had been appointed for an insurance company at the 
suit of one faction of its stockholders, which owned half the corporate 
stock, the court properly refused to authorize reorganization of the com- 
pany, which would result again in each faction owning an equal amount 
of stock and re-establish the difficulties which led to the suit. 


(For other cases, see Insurance, Dec: Dig. § 46.) 


3. INSURANCE—POWER OF ATTORNEY GIVEN BY POLICY 
HOLDERS TO ORGANIZERS PENDING RECEIVERSHIP 
NOT RECOGNIZED. 

Where, in proceedings for the dissolution of an insurance company, 
in which a receiver had been appointed and was endeavoring to secure 
the assets from the officers, the officers formed a new corporation, at- 
tempted to transfer the business and assets to it, and secured powers of 
attorney from the policy holders, such conduct is an attempt to frustrate 
the receivership proceedings, and the assets will not be delivered to the 
new corporation, nor the powers of attorney recognized, but the funds 
will be distributed to the policy holders, without allowance for expenses 
or services in the reorganization. 


(For other cases, see information, Dec. Dig. §-46.) 


4. INSURANCE—POLICIES LAPSING AFTER RECEIVERSHIP 

REINSTATED, IN ABSENCE OF REINSURANCE. 

In adjusting the claims of policy holders of an insurance company, 
those who had discontinued payment of premiums when the company 
ceased to function, or thereafter, and did not obtain reinsurance in an- 
other company, because of physical condition or otherwiseg should be rein- 
stated and protected to the extent of their interests. 


(For other cases, see insurance, Dec. Dig. § 43.) 


5. INSURANCE—REINSURANCE OF POLICY HOLDERS OF DIS- 

SOLVED COMPANY SHOULD BE PROCURED. 

If a reputable insurance company is willing to reinsure as a class 
the policy holders of a dissolved company, the court which appointed the 
receiver should approve such reinsurance, and turn over to the re- 
insurance, company so much of the funds in its custody as may be 
necessary to create a sufficient reserve to secure properly the company 
which assumes those contracts. 


(For other cases, see insurance, Dec. Dig. § 43.) 
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Appeal from the Supreme Court of the District of Columbia. 

Suit by Charles A. Hartmann and another against the Royal Insur- 
ance Company and others. From a final decree discharging the receiver 
previously appointed for the insurance company, plaintiffs appeal. Re- 
versed and remanded. 


W. Gwynn Gardiner and South Trimble, Jr., both of Washington, 
D. C., for appellants. 


Wilton J. Lambert, of Washington, D. C., and J. K. M. Norton, of 
Alexandria, Va., for appellees. 


HARTFORD STEAM BOILER INSPECTION & INS. CO, v. COCH- 
RAN OIL MILL & GINNERY CO. (No. 11614.) 


(Court of Appeals of Georgia, Division No. 2. Feb. 15, 1921.) 
105 Southeastern Reporter, 856. 


(Syllabus by the Court.) 

1. INSURANCE— RULE WHEN POLICIES PARTLY COEXTEN- 
SIVE EACH PROVIDE THAT INSURER SHALL BE LIABLE 
FOR EXCESS ONLY -STATED; RULE STATED AS BE- 
TWEEN EMPLOYERS’ LIABILITY POLICY AND BOILER 
INSURANCE. 

Where two policies of insurance are partly coextensive as to the 
character and subject-matter of the risk assumed, but afford protection 
in common as to injuries to one particular class of persons when brought 
about by one particular cause, and where both contain inconsistent 
clauses, whereby each insurer attempts to limit its liability for a loss of 
that kind to excess insurance only, and provides that in such a case the 
other insurer is to be primarily, and it only secondarily, liable, and where 
effect can be given to only one or the other of the limitations without 
defeating the protection of the insured under both policies, the rule to be 
adopted is to require that the company, whose policy affords specific in- 
surance so far as such particular risk is concerned, shall answer primarily 
for the loss. 

(For other cases, see Insurance, Dec. Dig. § 512%, New, vol. 12A 
Key-No. Series.) 


(Additional Syllabus by Editorial Staff.) 
2 INSURANCE— PRESUMPTION IN FAVOR OF FORFEITURE 
NOT INDULGED. 
No presumption will be indulged in favon of forfeitures and es- 
pecially.of forfeitures of contracts of insurance. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—POLICY CONSTRUED IN FAVOR OF POLICY 
HOLDER. 
Contracts of insurance are to be liberally construed in favor of the 
policy holder. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 
Vol. LVII—35. 
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4. INSURANCE—APPORTIONMENT OF LOSS UNDER “DOUB- 

LE INSURANCE.” 

Where there are several policies in different companies, which insure 
the same party, upon the same subject-matter, and assume the same risk, 
this constitutes “double insurance,” and under Civ. Code 1910, § 2544, 
each policy must, in such a case, contribute proportionately to the loss, 
even in the absence of any specific provision so requiring. 

(For other cases, see Insurance, Dec. Dig. § 512%4, New, vol. 12A 
Key-No. Series.) 

(For other definitions, see Words and Phrases, First and Second 
Series, Double Insurance.) 


Error from Superior Court, Bleckley County; E. D, Graham, Judge. 

Action by the Cochran Oil Mill & Ginnery Company against the 
Hartford Steam Boiler Inspection & Insurance Company. Judgment for 
plaintiff on demurrer, and defendant brings error. Reversed. 


C. Edgar Blake, of Hartford, Conn., J. M. Bleckley, of Cochran, and 
Smith, Hammond & Smith, of Atlanta, for plaintiff in error, 
P. F. Brock, of Macon for defendant in error. 


JOHNSON v. HOME MUT. INS. ASS'N. (No. 33524.) 
(Supreme Court of Iowa. Feb. 9, 1921.) 
181 Northwestern Reporter, 244 


1. INSURANCE—APPLICATION AGREEMENT TO BE GOV- 
ERNED BY BY-LAWS DOES NOT AUTHORIZE ESSENTIAL 
CHANGES IN CONTRACT OBLIGATIONS. 

In application for automobile theft policy, a provision that the ap- 
plicant agrees to be “governed by the articles of incorporation and by- 
laws now in force or hereafter made by the association,” did not author- 
ize insurer, a mutual insurance association, in issuing its policy on the ap- 
plication, to insert without insured’s knowledge in the purported copy 
of the application embodied in the policy a clause not contained in the 
original application exempting the company from liabi‘ity for theft when 
the insured car is left standing unattended on the streets of certain 
specified towns; the quoted clause vesting the association with no power 
or authority to make any essential changes in its contract obligation 
to pay losses occurring during the life of the policy. 


(For other cases, see insurance, Dec. Dig. § 54.) 


Appeal from District Court, Mills County; Thomas Arthur, Judge. 

Action in equity to reform a contract of insurance made with the 
defendant company to recover indemnity for the loss of an automobile 
by theft. Trial to the court and decree as prayed, and the denfendant 
appeals. Affirmed. 


Holly & Holly, of Des Moines, and Genung & Genung, of Glenwood, 


for appellant. 
Frank E. Northrop, of Council Bluffs, and W. S. Lewis, of Glen- 


wood, for appellee. 
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Weaver, J. [1] On January 8, 1918, plaintiff applied to the defendant 
for insurance upon a Buick automobile against loss or damage by fire, 
lightning, theft, tornado, and windstorms, and then and there paid de- 
fendant’s agent taking such application the premium demanded. By the 
terms of the application the insurance was to be effective in several named 
states including the states of Iowa and Nebraska. It also contained a pro- 
vision that the insurance should not take effect until approved by the 
secretary of the association, though the application expressly provides 
for insurance for one year from noon of the 8th day of January, 1918. 
The agent forwarded the application to the secretary, and it was in- 
dorsed as approved by the latter under date of January 14, 1918. Some 
days later the association issued its policy to the plaintiff and sent it to 
their local agent, who held it for the plaintiff until after the loss of the 
car by theft. On January 24, 1918, the plaintiff drove the car to Omaha, 
Neb., where it was stolen. The loss was duly reported to the denfendant, 
which refused to pay the promised indemnity on the ground that by the 
terms of the policy the insurance did not cover loss by theft in certain 
named cities, including in such list the city of Omaha. No such exemp- 
tion or exception was to be found in the application made by the plaintiff, 
but, on the contrary, it provided insurance wherever loss occurred in the 
state of Nebraska or elsewhere in the contract. An examination of the 
policy, however, revealed such a clause in the purported copy of the ap- 
plication embodied therein. The discrepancy is accounted for as follows: 

On the date when the application was made the association was in 
fact insuring auto cars against theftt throughout the state of Nebras- 
ka, including the city of Omaha, but between that date and the issuance 
of the policy it adopted an amendment .to its by-laws declaring that 
“theft insurance under any policy shall stand suspended and the associa- 
tion will pay no theft loss when the car is left standing unattended on 
the streets, in the parks or other public places in any of the following 
towns,” including in such list Omaha, Neb. In writing up the plaintiff’s 
policy, defendant, without notice to the plaintiff and without authority 
from him, included this provision in the alleged copy of the application: 
Plaintiff had no knowledge of this attempt to modify his insurance and 
limit or restrict defendant’s liability thereon until after his car was stolen 
and proofs of his loss had been made. The local agent who took the ap- 
plication had no notice or knowledge that any such change was con- 
templated and knew nothing of it until defendant repudiated its liability 
to the plaintiff. It should also be said in this connection that not until 
January 18, 1918, one day after plaintiff's application was approved, did 
the defendant send out instructions to its agents to use the new form of 
application and destroy the old ones. 


Defendant does not deny the truth of these statements, but asserts 
its right to defend because of a provision in the application that the ap- 
plicant agrees to be “governeed by the articles of incorporation and by- 
laws now in force or hereafter made by the association,” and argues that 
the legal effect of this provision is to make the amended by-laws a part 
of the insurance contract. The trial court refused to sustain the defense 
and granted the plaintiff the relief demanded. 


We are satisfied that the court was entirely correct in so ruling. 
When the application was made, the defendant was carrying on the busi- 
ness of automobile insurance against theft in 13 different states, including 
Iowa and Nebraska, without any exception or restriction as to losses 
occurring in any of the cities or towns in such territory. The applica- 
tion was made for such insurance for the year beginning at noon on the 
8th day of January, 1918, and the premium for that period was admittedly 
paid to and received by the defendant. When that application was’ ap- 
proved a few days later the insurance contract was complete as of January 
8th, and the policy issued thereon was made to bear that date: The pro- 
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vision in the application pledging the plaintiff to be “governed by the 
articles of incorporation and by-laws of the association now in force or 
hereafter made” vests the association with no power or authority to make 
any essential change in its contract obligation to pay losses occurring 
during the life of the policy. Olson v. Woodmen of America, 182, Iowa, 
1018, 164, N, W. 346, L. R. A. 1918F, 1164. 

The application was presented to the denfendant at a time when it 
was offering insurance on the terms therein expressed, and it was for 
such insurance that it demanded and received the stated premium for 
one year from noon of the 8th day of January, 1918. The application 
in that form was approved by the secretary, and by its terms the insur- 
ance thus applied for and paid for became effective constituting a con- 
tract which neither party could change without the consent of the other. 
The insertion of the restrictive clause in the pretended copy of the 
application embodied in the policy thereafter issued was a wrongful 
act, and plaintiff was justified in repudiating it and insisting upon pay- 
ment of the insurance in accordance with the agreement. 

If the defendant after taking this application and before its approval 
decided to change its plan of insurance and restrict its liability in 
certain cases, it had only to disapprove such application, or to notify the 
plaintiff that it could not be accepted save upon his consent to accept the 
insurance with the proposed restrictions. It could not legally retain the 
premium and force upon plaintiff a contract to which he had not agreed 
and of which he had no knowledge. 

Counsel for appellant say that there was a delivery of the policy 
containing the restirction, and it thereby became of binding force. Even 
if the parties had contemplated insurance which was to become effective , 
only on delivery of the policy, that fact alone would be no answer to 
plaintiff’s claim that the restrictive clause was inserted therein without his 
authority or consent and he could rightfully repudiate it if he did so 
promptly or within reasonable time after discovery of the fraud prac- 
ticed upon him. Moreover, by the terms of the agreement the insurance 
was to take effect when the secretary indorsed the application with his 
approval. This he did on January 14, 1918; the formal writing of the 
policy being left for some later date at the convenience of the defendant. 
Had the policy never been issued, the plaintff’s right to recover his 
insurance would still have been perfect. Indeed, counsel himself says: 

“Defendant does not deny plaintiff's claim that his application, hav- 
ing been duly approved, contstitutes the true agreement of the parties, 
and hence there is no basis for the estoppel which plaintiff seeks to 
effect.” 

Such being the concession, it is unnecessary to further pursue this 
line of argument. 

[2] II. It is further argued that there was neither plea nor proof 
of fraud or mutual mistake on which to found a decree reforming the 
contract, and because of this lack the court was without jurisdiction to 
entertain the action. It is probably doubtful if, under the facts as 
pleaded and proved by plaintiff, there was any necessity for demanding 
a reformation of the contract, or other equitable relief, but, even if this 
be so, it does not serve to oust the court of its jurisdiction. The petition 
does state facts which constitute a cause of action. It alleges an insur- 
ance contract with the defendant for insurance on his automobile, the loss 
to the defendant, and defendant’s refusal to pay the indemnity. If 
this be true, the law will afford him a remedy. Whether this remedy 
should be sought in equity or at law is now immaterial. Under our sys- 
tem of practice, a mistake in this respect does not go to the jurisdiction 
of the court, but may be made the ground of a motion to transfer 
the cause to the proper docket. No motion being made, the error, if 
any, is waived. ' 





Misc.] Mitchell G. & S. Co. v. M. Cas. Co. of Balto., Md. 537 


Upon its merits the case is too clear to justify prolonged dis- 
cussion. It was fairly tried, and trial court reached the only conclusion 
that was reasonably possible under the admitted facts. 

The judgment appealed from is affirmed. 

Evans C. J., and Prestion and De Graff, JJ., concur. 


MITCHELL GRAIN & SUPPLY CO. v. MARYLAND CASUALTY 
CO. OF BALTIMORE, MD. (No. 22986.) 


(Supreme Court of Kansas, Feb. 12, 1921.) 
195 Pacific Reporter, 978. 


(Syllabus by the Court.) 

1. INSURANCE — EVIDENCE INSUFFICIENT TO SHOW THAT 
REPORT OF SHORTAGE OF BONDED EMPLOYEE WAS 
ARRIVED AT ON IMPROPER BASIS. 

The evidence as a whole is held not to show that the report of an ac- 

countant as to a shortage of an employee was arrived at upon an im- 

proper basis. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 


2. INSURANCE—LOSS BY EMPLOYEE’S SPECULATION IN EM- 
PLOYER’S NAME HELD “EMBEZZLEMENT” WITHIN 
FIDELITY BOND. 

In a bond insuring an employer against losses sustained by reason of 
conduct of an employee constituting embezzlement the word “embezzle- 
ment” is to be construed broadly in its general and popular sense, rather 
than in a narrow and technical spirit with specific reference to the local 
statute; and a loss occasioned by the employee’s speculating on the mar- 
ket in the name of the employer, but without his knowledge or consent, 
is within the protection of the bond. 


(For other cases, see Insurance, Dec. Dig. § 430.) 


(For other definitions, see Words and Phrases First and Second 
Series, Embezzle—Embezzlement.) 


3. INSURANCE—WARRANTY THAT BOOKS SHALL BE AUDI- 
TED HELD SATISFIED. 


Where a contract of insurance against losses through the embezzle- 
ment of an employee contains a warranty on the part of the employer 
that the books shall be inspected, audited, and verified at least once in 
three months, this requirement is met by an examination conducted by 
the officers of the employing company, and does not involve the employ- 
ment of an expert accountant for the purpose; nor does the fact that the 
examinations that were made failed to disclose shortages that were after- 
wards found to have existed necessarily show any breach of the war- 
ranty, 


(For other cases, see Insurance, Dec. Dig. § 332[2].) 


4. INSURANCE—BOND HELD NOT TO REQUIRE DETERMINA- 
TION OF ACTUAL AMOUNT EMBEZZLED WITHIN TIME 
LIMITED. 

The requirement of a bond of indemnity against the results of em- 
bezzlement by an employee that losses to be covered by it must be dis- 
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covered within six months after his discharge is met where within that 
period the fact of a shortage becomes known, although its exact amount 
is not ascertained until later. 


(For other cases, see Insurance, Dec. Dig. § 332[2].) 


Appeal from District Court, Rice County. 

Action by the Mitchell Grain & Supply Company against the Mary- 
land Casualty Company of Baltimore, Md. Judgment for plaintiff, and 
defendant appeals, Affirmed : 


C. M. Williams and D, C. Martindell, both of Hutchinson, for appel- 
lant. 
Jones & Jones, of Lyons, for appellee. 


RYDSTROM v. QUEEN INS. CO. OF AMERICA. (No. 35.) 
(Court of Appeals of Maryland. Jan. 11, 1921.) 
112 Atlantic Reporter, 586. 


INSURANCE—THEFT OF AUTOMOBILE BY INSURED’S NEP- 
HEW WITHIN EXCEPTION OF POLICY EXCLUDING LIA- 
BILITY IF THIEF IN ASSURED’S “HOUSEHOLD.” 

Theft of an automobile by the owner’s nephew fell within the mean- 
ing of the exception of the owner’s policy thereon excluding liability of 
the insurer if the person committing the theft was “in the assured’s 
household”; “household” meaning pertaining or belonging to the house 
or family, while the owner’s nephew at the time was residing with him 
as his guest. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Househo'd. 


Appeal from Baltimore City Court; James M. Ambler, Judge, 

Suit by Hebert W. Rydstrom against the Queen Insurance Company 
of America, a body corporate. From judgment for defendant, plaintiff 
appeals. Affirmed. 


Argued before Briscoe, Thomas, Pattison, Urner, Stockbridge, Ad- 
kins, and Offutt, JJ. 


Charles C. Wallace, of Baltimore (Harry E. Karr and Edward M. 
Hammond, both of Baltimore, on the brief), for appellant. 

John B. Deming, of Baltimore (Keech, Deming, Kemp & Carman, 
of Baltimore, on the brief), for appellee. 


Briscoz, J. This is a suit brought by the plaintiff against the de- 
fendant, in the Baltimore city court, on an automobile policy of imsur- 
ance, dated the 7th of September, 1918, insuring a Westcott automobile 
for one year for $2,000, against theft, robbery or pilferage, excepting by 
any person or persons in the assured’s household or in the assured’s serv- 
ices or employment, whether the theft, robbery or pilferage occur during 





Misc. ] Rydstrom v. Queen Ins. Co. of America. 539 


the hours of such services or employment or not, and excepting also the 
wrongful conversion or secretion by a mortgagor or vendee in posses- 
sion under mortgage, conditional sale or lease agreement. 

The seventh count of the declaration avers: 

“That the defandant by its policy of insurance.No, 1518, dated Sep- 
tember 17, 1918, did insure the five-passenger Westcott automobile of 
Herbert W. Rydstrom, for the period of one year, against loss or dam- 
age resulting from theft, fire, robbery, or pilferage, as will more fully 
appear by reference to the said policy of insurance, the original of 
which profert has heretofore been made, and the said plaintiff does now 
bring the same into court here, the date whereof is the day and year 
aforesaid, it being agreed in said policy that if the plaintiff should sus- 
tain a loss of said Westcott automobile by theft, robbery, fire or pilfer- 
age, that the said defendant would pay to the plaintiff named in said pol- 
icy the sum of $2,000; that said policy was in force on the 7th day of 
February, 1919, and that on on about that date the automobile of the 
plaintiff so insured by the defendant was stolen from the plaintiff, and 
there became due and payable unto the plaintiff the sum of $2,000, the 
payment of which the plaintiff has demanded of the defendant, and the 
payment of which has been refused by the defendant.” 


The defense relied upon by the defendant company was based upon 
the ground that the theft of the automobile had been committed by a 
person in the assured’s household, and therefore the loss was not covered 
by the policy but was specifically excluded and excepted therefrom, 

At the close of the evidence upon the part of the plaintiff the court 
below granted a prayer, at the request of the defendant, withdrawing the 
case from the jury and directing a verdict for the defendant. The rul- 
ing of the court in granting this prayer presents the only important ques- 
tion to be considered by us on the appeal. 

The facts necessary for us to notice are these: 


The appellant was the owner of a Westaott automobile which was 
insuned by the appellee company under the policy set out in the record. 
On February 3, 1919, as stated by the appellee in its brief, while the pol- 
icy was in force, the appellant’s nephew, Frederick Rydstrom,then about 
18 years of age came to his uncle’s home for a visit, the prospective dura- 
tion of which is not disclosed. Some time during the night of February 
7th, the nephew went to his uncle’s bedroom while the latter was sleep- 
ing, took the switch key of the automobile from his uncle’s pocket, went 
to the garage where the automobile was stored, and by misrepresentations 
induced te custodian to let him take it out. The car was discovered 
several days later in a garage at Alexandria, Va, It was not in running 
condition and bore evidence of severe usage. The appellant took posses- 
sion of the car, had temporary repairs made, brought the car, to Balti- 
more, sold it for $1,200, and claimed of the appellant as a loss under the 
policy the difference between the initial cost of the car plus repairs and 
the selling price. 

The plaintiff testified: 


“That on February 3d, Monday, a nephew of the plaintiff, his broth- 
er’s boy, came to his home from St. Louis as a guest and remained there; 
that the boy’s father is in business in St. Louis and that is his home; he 
was 17 or 18 years of age at the time; that the plaintiff lives in a house 
on Guilford Terrace; that the boy had been in his house before in Octo- 
ber, 1917, and October, 1918, for one or two days at a time; that his home 
was in St. Louis, but he had never stayed at his house for more than 
one or two days at a time.” 

He further testified that on Friday, October, 1917, his nephew came 
to his house but left on Sunday evening, because he was attending the 
Bliss Bllectric Academy in Washington, and he said he had to go back 
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to his studies Monday morning; that he came over to see his uncle and 
aunt on the first occasion that he came; that he never paid any board 
when he was there either time; that he came there as a nephew, as any 
friend would be received, and was given the freedom of the household, 
as it would be given to any guest that the witness thought enough of to 
bring to his home. 

He further testified that about 10 o’clock in the evening of Febru- 
ary 7, 1919, the appellant, his wife and the nephew retired to their sleep- 
ing rooms and some time later the nephew entered the bedroom of the 
appellant, and from his (appellant’s) coat or trousers pocket secured the 
key of the automobile in question. He went to the public garage where 
the machine was kept, having been there with the appellant two or three 
times, though never being introduced in any way as having any control 
over the machine, and told the watchman that his uncle was dying and 
needed a doctor and it was necessary to use the automobile, inquiring of 
the watchman the address of the nearest physician, which was told him. 
He obtained the machine and thereafter drove to Alexander, Va., there 
selling it and spending the money. Here he was arrested, later being 
brought to Baltimore and upon indictment by the grand jury of Balti- 
more city for larceny of the machine, pleaded guilty, sentence being sus- 
pended, and he was delivered to the Boston authorities for trial for! for- 
gery, where he was sentenced to six months. The car was later obtained 
by the appellant, and, while costing $2,120, yet after certain repairs was 
sold for $1,200. In October, 1919, the nephew came to Baltimore and 
burglarized the appellant’ place of business and was sentenced to the 
Baltimore city jail for two years. 

The evidence, it will be seen, is undisputed as to the larceny or loss 
by theft of the automobile and that the nephew of the appellant com- 
mitted the theft. 

There was no disputed issue of fact for the juny to find, and the 
liability of the defendant is to be solved by the construction to be given 
the contract of insurance, and especially that part of the policy of in- 
surance which reads, “excepting by any person or persons in the as- 
sured’s household, or in the assured’s services or employment.” 

The question for decision in the case is a natlrow one, and is wheth- 
er the theft of the automobile by the plaintiff’s nephew under the facts 
of the case, falls within the meaning of the exception used in the con- 
tract of insurance excluding liability of the company if the person com- 
mitting the theft be “in the assured’s household.” 


The court below held that under the language of the policy in this 
case the defendant was not liable and the automobile was excepted from 
the policy, and in this construction of the policy we entirely concur: 

The general definition of “household,” it will be seen, when used as 
a qualifying word, is pertaining or belonging to the house or family. Alsup 
v. Jordan, 69 Tex. 304, 6 S. W. 831, 5 Am, St Rep. 53; Huston v. State 
Ins. Co., 100 Iowa, 402, 69 N. W, 674;Arthur v. Morgan, 112 U. S. 495, 
5 Sup. Ct. 241, 28 L. Ed. 825. 

In Re Lambson, 14 Fed, Cas. 1047, it is said the term “household” 
includes all the dwellers in a house under the common control of one 
person. 21 Cyc. 1113. 

The policy in this case covered by its terms and excepted from its 
operation “any person or persons in the assured’s household, or in the 
assured’s services or employment.” The appellant testified that his nep- 
hew was given the freedom of the household, and it was while there 
he went to his uncle’s room, at night, stole the switch key from his poc- 
ket, and obtained the car from the public garage. As stated by the ap- 
pellee in its brief, he was obliged to be in the house in order to get the 
key, and possession of the key was necessary in order to obtain the car. 
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The testimony shows that the theft was committed by a person in the as- 
sured’s household, and by the appellant’s nephew while he was living 
for a short time in his uncle’s home. 


The policy, as the language clearly indicates and means, was to in- 
sure against theft, robbery, etc., “except by a person or persons in the 
assured’s household,” and if the theft was committed by a person or 
persons in the assured’s household, the company would not be liable, 


The object and purpose of an exception like the one we are here 
dealing with in this policy was to guard the company against liability 
for such thefts as we have in this case, and to prevent fraud and col- 
lusion by and between the assured and persons in a household or in the 
assured’s services or employment. 


Finding no error in the ruling of the court below, the judgment will 
be affirmed. 


Judgment affirmed, with costs. 


LARNER v. MASSACHUSETTS BONDING & INS. CO. 
(Supreme Judicial Court of Massachusetts. Suffolk. March 7, 1921.) 
130 Northeastern Reporter, 92. 


2. INSURANCE—AFFIRMATIVE PROOF OF LOSS CONDITION 
PRECEDENT TO RECOVERY OF BURGLARY INSURANCE. 


Under a burglary policy providing that “Affirmative proof of loss 
under oath on forms provided by the company must be furnished to the 
company * * * within 60 days from the date of discovery of the 
same,” performance of such provisions was a condition precedent to in- 
sured’s right to recover. 


(For other cases, see Insurance, Dec. Dig, § 612[2].) 


3. INSURANCE—NO SUFFICIENT EVIDENCE OF WAIVER OF 
REQUIREMENT OF PROOF OF LOSS BY BURGLARY WITH- 
IN 60 DAYS. 


In an action on a policy of insurance against loss by burglary, evi- 
dence held insufficient to show a waiver of a provision requiring affirma- 
tive proof of loss under oath, on forms provided by the company, with- 
in 60 days from the date of the discovery of the loss. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


4. INSURANCE — ASSISTANT TO MANAGER HELD NOT EN- 
TITLED TO WAIVE PROOF OF LOSS BY BURGLARY. 


Assistant of manager of burglary department of an insurance com- 
pany held not to have authority to waive requirement of affirmative proof 
of loss under oath, on forms provided by the company, within 60 days 
from the date of the discovery of the loss, in view of a provision in the 
policy that the company.should not be held to have waived any provi- 
sion unless an indorsement be added to the policy and signed by an ex- 
ecutive officer of the company or the superintendent of its burglary in- 
surance department. 


(For other cases, see Insurance, Dec. Dig, § 556['1'].) 
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Report from Superfor Court, Suffolk County; James H. Sisk, Judge. 

Action by Thomas F. M. Larner against the Massachusetts Bonding 
& Insurance Company, resulting in directed verdict for defendant. On 
report - the Supreme Judicial Court. Verdict for defendant ordered 
to stand. 


Charles S, Hill, Thomas J. Barry, and Elijah Adlow, all of Boston, 
for plaintiff. 

Gaston, Snow, Saltonstall & Hunt, of Boston (F. W. Bacon of Bos- 
ton, of counsel), for defendant. 


De Courcy, J. This policy of insurance against loss by burglary 
was issued by the defendant on August 11, 1915, The plaintiff claimed 
that on Sunday, October’ 10,furs were stolen from the premises where 
he lived and carried on his business. James B. Coffey, who was an as- 
sistant of John J. Flynn, the manager of the defendant’s burglary de- 
partment, and was in charge of the claim department, called at the plain- 
tiff’s house on October 11 and 16, to investigate. Joseph F. Wall, an- 
other assistant superintendent of the burglary insurance department, and 
in charge when Flynn was away, called at the plaintiff’s on October 14, 
and was refused an opportunity to inspect the roof. The plaintiff's wife 
testified that about November 1, she received a telephone message, when 
a voice said: 

“This is the Massachusetts Bonding & Insurance Company. ** * * 
Tel! Mr. Larner Mr. Blake of our company is coming out to fix up the 
proof of loss.” 


Mr. and Mrs. Larner also testified that a man, representing himself 
as “A. Blake,” and as coming from the defendant, called, looked over 
the policy and books, asked Larner questions and wrote the replies on a 
blank proof of loss, had him sign and swear to the paper, and carried 
it away. The trial judge admitted this testimony de bene, subject to 
showing that Blake was connected with the defendant. Witness for the 
defendant testified that there never had been a man named A. Blake in 
the employ of the company. At the condlusion of the evidence the trial 
judge excluded the above testimony as to the telephone message and the 
visit of A. Blake; ordered a verdict for the defendant; and reported the 
case to this court, 

[1] Although no exception appears to have been taken to the ex- 
clusion of the above evidence, since the parties have argued the ques- 
tion we prefer to consider it. The judge rightly excluded the testimony 
of a telephone message that Mr. Blake would call, as no evidence was 
offered as to the identity of the person who talked over the telephone. 
Commonwealth vy. Harris, 232 Mass. 588, 591, 122 N. E. 749. The testi- 
mony concerning the visit of Blake was inadmissible, unless there was 
other evidence to show that he was connected with the defendant. Apart 
from said telephone message, the only evidence from which such con- 
nection could be inferred was the testimony of the plaintiff, that Mr. 
Coffey on October 16 told him the company would soon send a man to 
assist him in filling out the blank form of proof of !oss. If it be as- 
sumed that Coffey, notwithstanding his denial, did make such a state- 
ment, it would aid the plaintiff only on the issue of waiver, as appears 
later 

[2] It was provided in the policy: 

“2. Affirmative proof of loss under oath on forms provided by the 
company must be furnished to the company at its home office in Boston, 
Mass., within 60 days from the date of the discovery of the same.” 


The performance of this provision was a condition precedent to the 
plaintiff’s right of recovery. Boruszweski v. Middlesex Mut. Assur. Co., 
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186 Mass. 589, 72 N. E. 250; Parker v, Farmers’ Fire Ins. Co., 188 Mass. 
257, 74 N. E. 286. Proofs of loss were not furnished to the company 
in compliance with these terms, and when the plaintiff inquired about the 
settlement of his loss, early in January, 1916, payment was refused for 
that reason. 

[3, 41 In considering the plaintiff’s claim that this requirement was 
waived it is necessary to have in mind the following provisions embodied 
in the “general and special agreements, terms and conditions which are 
to be construed as co-ordinate conditions and precedent to any recovery 
under this policy”: 

“3. The company shall not be held to have waived any provision or 
condition of this policy or any forfeiture thereof by furnishing the said 
form, or by any act taken in connection with the investigation of any 
claim.” 

“14. No agent has authority to change this policy or to waive any 
of its provisions, nor shall any notice to the agent or knowledge of his 
or any other person be held to effect a waiver or change in this contract 
or in any part of it. Whenever the written consent of the company is 
required by the terms of this policy an indorsement expressing same 
must be added hereto signed by an executive officer of the company or 
the superintendent of its burglary insufance department, and no change 
whatever in this policy or waiver of any of its provisions shall be valid 
unless an endorsement is added hereto executed in the same manner.” 

Assuming without deciding that the testimony concerning “Blake’s” 
visit was admissible, and considering all the evidence in the light most 
favorable to the plaintiff, a finding of waiver would not be warranted in 
view of .the above provisions in the policy. Even if “Blake” should be 
found to have been sent to the plaintiff by James B. Coffey, above ref- 
erred to, the failure to furnish the defendants with proofs of loss at its 
home office could not be waived by Coffey, who was not one of the of- ~ 
ficers referred to in paragraph 14. Nothing appears to have been done 
by the other assistant superintendent, Wall, that could be considered as 
a waiver of this requirement. And plainly the mere possession by Blake 
of a card with the name of the defendant printed on it, even if genuine, 
would not be enough to connect him with the defendant. There was no 
evidence that any officer authorized to waive the provision requiring the 
furnishing of proofs of loss at the defendant’s home office, ever knew 
that proofs were made out by the plaintiff. Porter v. United States 
Life Ins, Co., 160 Mass. 183, 35 N. E. 678; Wilcock v. Massachusetts 
Bonding & Ins. Co., 223 Mass. 482, 112 N. E. 8&1. 

In accordance with the terms of the report the verdict for the de- 
fendant is to stand. 


So ordered. 


HOME LIFE & ACCIDENT CO. v. ORCHARD. (No. 619.) 


(Court of Civil Appeals of Texas. Beaumont. Dec. 12, 1920. Rehearing 
Denied Jan. 12, 1921.) 


227 Southwestern Reporter, 705 


2. INSURANCE—EMPLOYEE OF PIPE LINE CONTRACTOR 
HELD A TEXAS EMPLOYEE WHEN INJURED AND UNDER 
PROTECTION OF POLICY. 


_ Employee of pipe line contractor, hired in Texas, whose work took 
him into several states other than Texas, having been placed in charge 
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of work in the Caddo oil field, including a part of Louisiana. and Marion 
and Panola counties, Tex., in view of such facts and others, held a 
Texas employee of the contractor when injured in Louisiana in his work 
of superintendence, and under the protection of the contractor’s policy. 


(For cther cases, see Insurance, Dec. Dig. § 435.) 


Appeal from District Court, Jefferson County; E. A. McDowell, 
Judge. 

Action by the Home Life Accident Company against W. W. Orchard 
to set aside an award of compensation to defendant by the Industrial 


Accident Board. From judgment sustaining the award, plaintiff appeals. 
Affirmed. 


Andrews, Streetman, Logue & Mobley, of Houston, for appellant. 
Sol. E. Gordon and A. D, Lipscomb, both of Beaumont, for appellee. 


TRAVELERS’ INS. CO. v ROONEY. (No. 266.) 
(Supreme Court of Vermont. Rutland. Jan. 8, 1921.) 
112 Atlantic Reporter, 355 


1. INSURANCE—EMPLOYERS’ LIABILITY POLICY HELD TO 

COVER WORK DONE OUT OF TOWN. 

An employers’ liability policy covering premises, factories, etc., of in- 
sured at M. held to apply to injuries sustained by persons doing work for 
insured at the town of C. incident to the business at M.; the policy. ex- 
pressly providing that it should apply to injuries sustained by reason of 
the business operations described in the policy together with operations 
incident thereto while conducted either at the work places therein des- 
cribed and defined or “elsewhere.” 


(For other cases, see Insurance, Dec. Dig. § 435.) 


2. INSURANCE — WORK CARRIED ON ON PREMISES OTHER 
THAN THOSE EXPRESSLY NAMED IN EMPLOYERS’ LIA- 
BILITY POLICY INADMISSIBLE. 


In an action by an insurance company on employers’ liability policy 
to cover overdue premiums, based on wages paid, court did not err in ex- 
cluding evidence offered by plaintiff tending to prove amount paid men 
working on a wood lot at a place not expressly named in the policy, where 
there was no evidence that the business of cutting wood was in any way 
connected with the business cdvered by the policy, the policy providing 
that it should apply to injuries sustained by reason of the business opera- 
tions described in the policy together with operations incident thereto 
while conducted at the work places therein described and defined or 
elsewhere. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Exceptions from City Court of Rutland; G. M. Goddard, Judge. 
Action by the Travelers’ Insurance Company against M. F. Rooney. 
Judgment for defendant, and plaintiff brings exceptions. Affirmed. 


Argued before Watson, C. J., and Powers, Taylor, Miles and Slack, 
J. 
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Stickney, Sargent & Skeels, of Ludlow, for plaintiff. 


John S. Dorsey and Clayton H. Kinney, both of Rutland, for de- 
fendant. 


Mites, J. This is an action of contract on a workmen’s compen- 
sation and employers’ liability policy. The defendant pleaded a general 
denial and a declaration in set-off. The plaintiff sought to recover over- 
due premiums; while the defendant sought to recover under his declara- 
tion in set-off unearned premiums which he had paid on two of the plain- 
tiff’s policies. 

The policy upon which the plaintiff brought suit contained the 
following provision ; 


“This agreement shall apply to such injuries so sustained by busi- 
Less operation described in said declarations, together with operations 
incident thereto, while conducted either at the work places described and 
defined or elsewhere in connection therewith.” 

The business described was; 


“Logging and 'umbering operations, including transportation of 
logs to mill, but excluding operations of ‘logging railroad.’ Pay roll 
to include drivers and drivers’ helpers; also chauffeurs and chauffeurs’ 
helpers.” 


The location of “all factories, shops, yards, buildings, premises or 
other work places” of the defendant was fixed in the policy as at Men- 
don, Vt. The defendant, during the existence of the policy in question, 
had a wood lot in the town of Chittenden, on which there was a con- 
siderable amount of pulpwood, and he entered into a contract with two 
men to cut that wood at a stipulated price per cord and paid for the 
work when it was completed according to the contract. 


Upon this state of facts the plaintiff offered evidence tending to 
prove the amount paid these men as a basis of determining, in part, the 
amount of premium due under the policy. To this offer the defendant 
objected on the ground that the policy covered operations in the town 
of Mendon only, and that the Chittenden job was not covered by the 
policy, and that the work done on the job in Chittenden was done by 
independent contractors. The objection was sustained, and the offer was 
excluded. To this action of the court, the plaintiff excepted, and 
this is the only exception to be considered in the case. 

[1] If the defendant was the employer of the men who cut the pulp- 
wood in Chittenden, and the work was a part of the business described 
in the defendant’s declaration in the policy, or was incident thereto, the 
fact that it was done in Chittenden and not in Mendon,would not be a 
. legal objection to the admission of the excluded evidence. The policy 
expressly provides, as stated above, that it shall apply to injuries sustain- 
ed by reason of the business operations decribed in the defendant's 
declaration in the policy, together with operations incident thereto, while 
conducted either at the work places therein described and defined or 
e'sewhere. 

[2] It may be assumed that the evidence respecting the arrange- 
ment under which the pulpwood was being cut tended to show that 
the relation of employer and employee existed between the defendant and 
the workmen in Chittenden, in contemplation of the term as used in 
the policy. But that is not determinative to the question here involved. 
To make the excluded evidence admissible, it must also appear that the 
cutting of the pulpwood was connected with an incident to the de- 
fendant’s lumbering business in Mendon. It .was only injuries that 
might be sustained by the employees: in the business operations to be 
there conducted, which were connected with and incidental thereté, that 
were insured against. The work place alone is not the test of whether 
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injuries to the Chittenden workmen were insured against, but rather 
the nature of the employment in which they were engaged at that place. 
The defendant may well have had other lines of business, including even 
other lumbering operations, having no relation to or connected with, 
the particular business described in the policy. The burden of estab- 
lishing the necessary connection between the business in Chittenden and 
Mendon was upon the plaintiff. The record fails to show that con- 
nection or that the business in Chittenden was in any way connected 
with the lumbering business in Mendon. Standing thus, the court did 
not err in excluding the offer. 


Judgment affirmed. 


BELL v. AMERICAN INS. CO. 
(Supreme Court of Wisconsin. March 8, 1921.) 
181 Northwestern Reporter, 733. 


1. INSURANCE—POLICY ON AUTOMOBILE HELD WITHIN 

EXCEPTION TO RULE OF EJUSDEM GENERIS. 

In a policy insuring an automobile owner against damage resulting 
to his automobile by being in accidental collision during the policy period 
with “any other automobile, vehicle, or “object,” the use of the word 
“object” came within the exception to the rule of ejusdem generis, which 
is that the rule does not apply where the specific words embrace all 
objects of their class. so that the general words must bear a different 
meaning from the specific words or be meaningless. 

(For other cases, see Insurance, Dec. Dig. § 424.) 


2. INSURANCE—CONTRACTS CONSTRUED MOST STRONGLY 
AGAINST INSURER, BUT SUBJECT TO GENERAL RULES 
OF CONSTRUCTION. 

Insurance contracts should be construed most strongly against the 
insurer, but they are subject to the same rules of construction applied 
to the language of any other contract. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. CONTRACTS--INSURANCE—LANGUAGE OF CONTRACT TO 
BE ACCORDED USUAL SIGNIFICANCE. 
The language of a contract is to be accorded its popular and usual 
significance, a ru'e applying to contracts of insurance as well as others. 
(For other cases, see Contracts, § 152 — Insurance, § 146[2].) 


5 INSURANCE—TIPPING OVER OF AUTOMOBILE IN HIGH- 
WAY NOT A “COLLISION” BETWEEN IT AND ROADBED 
WITHIN POLCY. 

A policy insuring plaintiff against damage resulting to his automobile 
“by being in accidental collision during the period insured with any other 
atttomobile, vehicle, or object” was not an obligation to indemnify plain- 
tiff for damage to his car when while on the highway, one side of it 
gradually settled into the ground and the car tipped over, striking the 
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ground to its damage; such casualty not being a “collision” as the word 
is commonly understood. 


(For other cases, see Insurance, Dec. Dig. § 424.) 


For other definitions, see Words and Phrases, First and Second 
Series, Collision. 


Appeal from Superior Court, Douglas County: Solon L. Perrin, 
judge. 


Action by J. C. Bell against the American Insurance Company. From 
judgment for plaintiff, defendant appeals. Reversed, and cause remanded, 
with directions to enter judgment dismissing the complaint. 


Action to recover damages on an insurance policy insuring plaintiff 
against damage to his automobile by being in accidental collision with 
any other automobile, vehicle, or object. On the 14th day of September, 
1919, plaintiff was driving his automobile down Twenty-First street in 
the city of Superior. He turned on Logan avenue with the intention 
of backing out and turning around. He had crossed the cross-walk by 
six or eight feet, practically stopped his car, the power being in neutral 
preparatory to backing out. One side of the car gradually settled into 
the ground and the car tipped-over. Plaintiff seeks to recover the 
damage resulting to the car by its coming into contact with the ground 
at the time of the upset. The plaintiff recovered judgment in the lower 
court and the defendant brings this appeal. 


Tenney, Tenney & Reynolds, of Madison, for appellant. 
Grace, Fridley & Crawford, of Superior, for respondent. 


Owen, J. (after stating the facts as above). The policy insures 
plaintiff against damage resulting to his automobile “by being in ac- 
cidental collision during the period insured with any other automobile, 
vehicle, or object.” Judgment was rendered in the lower court on the 
theory that the forcible contact of the automobile with the street upon 
the occasion of the upset constituted a collision within the meaning of the 
policy provision referred to. The appellant contends that the contact 
resulting from the upset is not a collision within the meaning of the 
terms of the policy, and that is the sole question before us. 


It was held in Wettengel v. United States “Lloyds,” 157 Wis. 433, 
147 N. W. 360, Ann. Cas: 1915A, 626, that the langauge of this policy 
provision did not cover damages resulting to an automobile by its. 
running off the main road and down a bank into a river. “In that 
case the doctrine ejusdem generis was applied to the words “automobile, 
vehicle, or object,” and it was held that to entitle plaintiff to recover the 
collision must have occurred with another automobile, vehicle, or some 
similar object. If the doctrine of that case is to be fol- 
lowed, the judgment must be for the defendant. It is urged 
by the appellant that the application of the doctrine ejusdem 
generis was unnecesary to the conclusion there reached, and that it was 
inadvertently applied and has ng proper application to the words as used 
in the policy before us. It is pointed out that the doctrine of ejusdem 
generis does not apply when the specific words embrace all objects of 
their class, so that the general words must bear a different meaning 
from the specific words or be meaningless; that an automobile is a 
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vehicle, and the term “vehicle” includes everthing in which persons or 
things can be carried or transported; hence the words “automobile” and 
“vehicle” embrace all cbjects of their class, and the word “objects” 
means a different kind of an object or it means nothing. , 


[1] By the rule of construction known as ejusdem generis general 
words following particular words are limited to other species of the 
same genus. “The particular words are presumed to decribe certain 
species, and the general words to be used for the purpose of including 
other species of the same genus. The rule is based on the obvious 
reason that, if the Legislature had intended the general words to be used 
in their unrestricted sense, they would have made no mention of the par- 
ticular c'asses.” 36 Cyc. 1120. It has been held that the rule does not 
apply where the specific words embrace all objects of their class so that 
the general words must bear a different meaning from the specific 
words or be meaningless. United States Cement Co. v. Cooper, 172 
Inc. 599, 88 N. E. 69. We think the reason supporting the rule also 
dictates the exception, and that the exception applies to the words of this 
policy provision. Unless the word “object” as here used be construed 
as including an object of a different class, is meaningless as the term 
“vehicle,” it seems to us, includes every species within the genus. We 
are disposed to construe this provision as sufficiently broad to include 
a collision with objects other than automobiles or vehicles, and withdraw 
the contrary intimation made in Wettengel v. United States “Lloyds,” 
supra. This requires us to determine whether the forcible contact of 
the automobile with the ground, as a result of the upset, constitutes a 
collision. 


With the definitions of lexicographers as a basis, it is easy to demon- 
strate that the incident resulting in damage to plaintiff’s automoble 
constituted a collision. Thus: 


“A collision is the ‘meeting and mutual striking or dashing of two 
or more moving bodies or of a moving body with a stationary one.’ 
Century Dictionary. ‘Object’ is defined to be ‘that which is put, or 
which may be regarded as put, in the way of some of the senses. some- 
thing visib'e or tangible.’ Webster’s Dictionary. An automobile is an 
obiect. Upon the overturning of an automobile its forcible contact with 
the earth constitutes a ‘mutual striking or dashing of a moving body 
with a stationary one.’ Hence the forcible contact of the automobile 
with the earth on the occasion of the upset constituted a collision.” 


Ubon its face this appears to be good logic. but the conclusion is 
neither convincing nor satisfying. One instinctively withholds assent to 
the result. The reason is that it makes a novel and unusual use and ap- 
plication. of the word “collision”” We do not speak of falling bodies 
as colliding with the earth. In common parlance the apple falls to the 
yround; it does not collide with the earth. So with all falling bodies. 
We speak of the descent as a fall not a collision. In popular understand- 
ing a collision does not result, we think, from the force of gravity alone. 
Such an application of the term lacks the support of “widespread and 
frequent usage.” 


[2, 3] While it is true that insurance contracts should be construed 
most strongly against the insurer (French v. Fidelity & Casualty Co, 
135 Wis. 259, 115 N. W. 869, 17 L. R. A. [N. S.] 1011; Kelly v. Fidelity 
Mut. L. Ins. Co., 169 Wis. 274, 172 N. W. 152, 4 A. L. R. 845), 
yet they are subjected to the same rules of construction applied to the lan- 
guage of any other contract. It is a fundamental rule that the language 
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of a contract is to be accorded its popular and usual significance. It 
is not permissible to impute an unusual meaning to language used in a 
contract of insurance any more than to the language of any other con- 
tract. The incident causing the damage to the automobile here in ques- 
tion is spoken of in common parlance as an upset or tip-over. If it 
were the purpose to insure against damage resulting from such an inci- 
dent, why should not such words, or words of similar import, have been 
used? We cannot presume that the parties to the contract intended 
that an upset should be construed as a collision in the absence of a closer 
asociation of the two incidents in popular undertsanding. 


The term “collision” has not received frequent consideration by 
courts. A number of cases in which the term has been considered have 
been collated by the industry of counsel and cited to our attention. 
We here preserve a reference to the following for the future convenience 
of bench and bar; Newtown Creek Towing Co. v. Aetna Ins. Co., 163 
N. Y. 114. §7 N. E. 302; London Assurance v. Companhia, 167 U. S. 149, 
17 Sup. Ct 785, 42 L. Ed. 113; Cline v. Western Assurance Co., 101 
Va. 496, 44 S. E. 700; Harris v. American Casualty Co., 83 N. J. Law, 641, 
85 Atl. 194, 44 L. R. A. (N. S.) 70, Ann. Cas. 1914B, 846; Hardenbergh 
v. Employers’ Liability Co., 80 Misc. Rep. 522, 141 N. Y. Supp. 502; 
Stuht v. U. S. Fidelity & Guaranty Co., 89 Wash. 93, 154 Pac. 137; 
O’Leary v. St. Paul Fire & Marine Ins. Co. (Tex. Civ. App.) 196 S. 
W. 575; Graham v. Irs. Co., 220 Mass. 230, 107 N. E. 915. None of these 
cases, however, deal with a situation similar to the one here presented, 
urless it be Harris v American Casualty Company, supra. That case 
was referred to in Wettcngel v. United States “Lloyds,” 157 Wis. 433, 
147 N. W. 360, Ann. Cas. 1915A, 626, where it was said that it had but 
advisory value in this court, and its soundness was doubted. A further 
consideration of the subiect does not remove the doubts there expressed. 


[4, 5] For the purpose of showing a practical construction of the 
contract on the part of. the company, the plaintiff proved by the agent 
who delivered the policy in question that the company provided, and some- 
times used, enother form covering the damage resulting from collision, 
which specifically excluded “damage caused by striking any portion 
of the roadbed or by striking the rails or ties of street, steam, or electric 
railroads.” It is argued that because in some instances the company 
used a form specifically excluding damage caused by striking any 
portion of the roadbed, or by striking the rails or ties of street, steam, 
or electric railroads, a purpose is indicated to assume _ responsibility 
by the use of the one form for damage excluded by the express terms of' 
the other. Without stating whether, in our opinion, this testimony 
proves, or tends to prove, a practical construction of the contract here in 
question by the company, we are clear that it does not tend to prove a 
practical construction in harmony with that for which respondent con- 
tends. As we construe the clause quoted, it has no reference 
to damage caused by upsets, but it does exclude damage caused 
by projecting portions of the roadbed in the course of travel. It is com- 
mon knowledge that an automobile traveling along a highway frequently 
strikes an unevenness of surface in the roadbed sufficient to do damage 
to the automobile, and this, we think, is the damage excluded by the 
clause in the other form sometimes used by the company. Such cir- 
cumstance was held not to constitute a collision in Doherty v. Ins. Co. 
38 Pa. Co. Ct. R. 119, and it seems not improbable that the form exempt- 
ing such liability is sometimes used by. defendant to avoid such con- 
tentions as were there made. We do not think the introduction of the 


second form throws any light on the proper construction of the contract 
before us. 
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We are of the opinion that the damages sustained were not the re- 
sult of a collision, and that the judgment should be reversed. 

Judgment reversed, and cause remanded, with directions to enter 
judgment dismissing the plaintiff's complaint. 
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BRANCH v. FARMERS’ LIFE INS. CO. (No. 435, Law.) 


(United States District Court, D. Kansas, Second Division. October 
27, 1919.) 


270 Federal Reporter, 863. 






1. INSURANCE — LAW GOVERNING LIFE INSURANCE CON- 
TRACT, AS TO FORFEITURE FOR NONPAYMENT OF PRE- 
MIUMS, STATED. 

Where an application for life insurance was made to an agent in 
Kansas, but forwarded to the home office of the company in Denver, 
where it was accepted, and where the policy issued was payable, the 
contract held governed by the law of Colorado, and not subject to the 
provisions of a Kansas statute as to forfeiture for nonpayment of pre- 
mium. 


(For other cases, see Insurance, Dec. Dig. § 351.) 


2. INSURANCE—NOTICE OF FORFEITURE HELD SUFFICIENT 

UNDER STATUTE. 

Under Gen. St. Kan. 1915, §§ 5292, 5293, requiring a life insurance 
company to give 30 days’ written notice before forfeiture of a policy for 
nonpayment of a premium, and providing that payment before expiration 
of that time should continue the policy in force, a letter written by a 
company to an insured, stating the amount of a premium past due and 
unpaid, and that by its terms the policy had lapsed, but offering in effect “ 
to accept payment and reinstate it, held a sufficient notice. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


At Law. Action by Flora Branch aga‘nst the Farmers’ Life Insur- 
ance Company. Trial to the court. Judgment for defendant. 






















James Lawrence, of Wellington, Kan., for plaintiff. 


Vermilion, Evans, Carey & Lilleston, of Wichita, Kan., for de- 
fendant. 






Pottocx, D. J. This is an action brought to recover the contents 
of two life insurance contracts made by defendant on the life of one 
Ralph A. Branch, in which contracts the plaintiff, mother of the insured, 
is named as beneficiary. 

{1] The.contracts were made November 19, 1915. One is a con- 
tract for. $1,000, numbered 1185; the other, a contract for $3,000, 
is numbered 1263. The annual premium on the first-mentioned policy 
of $21.86 was paid by insured, as was the annual premium falling due 
November 19, 1916. On the policy last mentioned the annual pre- 
mium due when the contract was made only was paid. No other 
premiums were paid. The insured died in France September 18, 
1918. It is thus seen the contracts, according to their terms, had lapsed 
and ended for failure of the insured, or any one for him, to make pay- 
ment of the annual premiums on which their continued obligation de- 
pended and was continued, unless, as by plaintiff contended, the stat- 
ute of this state in force at the date the contracts were made is ap- 
plicable in this case. This statute reads as follows: 


Vol. LVII—86. 
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Section 5292, Gen. Stat. Kan. 1915, provides: 


“It shall be unlawful for any life insurance company other than 
fraternal doing business in the state of Kansas to forfeit or cancel any 
life insurance policy on account of the nonpayment of any premium 
thereon, without first giving notice in writing to the holder of any such 
policy of its intention to forfeit or cancel the same.” 


Section 5293, Gen. Stat. Kan. 1915, provides: 


“Before any such cancellation or forfeiture can be made for the non- 
payment of any such premium the insurance company shall notify the 
holder of any such policy that the premium thereon, statirig the amount 
thereof, is due and unpaid, and of its intention to forfeit or cancel the 
same, and such policy holder shall have the right, at any time within 
thirty days after such notice has been duly deposited in the post office, 
postage prepaid, and addressed to such policy holder to the address last 
known by such company, in which to pay such premium; and any at- 
tempt on the part of such insurance company to cancel or forfeit any 
such policy without the notice herein provided for shall be null and 
void. The affidavit of any responsible officer, clerk or agent of the cor- 
poration, authorized to mail such notice, that the notice required by this 
section has been duly addressed and mailed by the corporation issuing 
such policy shall be prima facie evidence that such notice has been duly 
given.” 

A jury to try the case has been waived, and the case stands sub- 
mitted on the pleadings, stipulated facts, and written briefs and ar- 
guments of the parties. 

In regard to the statute of the state above quoted, on which plaintiff 
must depend for any recovery, defendant contends, first, the con- 
tracts of insurance in controversy are Colorado contracts, and said 
statute has no application thereto: second, if the contracts are con- 
tracts of this state, as contended by plaintiff, and said statute is appli- 
cable to the facts of this case, the defendant contends it did comply 
with the terms thereof by giving the notice of forfeiture therein’ pre- 
scribed. 

An examination of the contracts pleaded by plaintiff, the pleadings, 
and the stipulated facts discloses the applications therefor were made 
by the insured in the city of Wichita, this state, November 15, 1915, 
and were transmitted to the home office ef defendant company in the 
city of Denver, Colo. The contracts, when matured, are made payable 
at the home office of the company in Denver. Treating the applica- 
tions for the contracts made by the insured as proposals on his part 
to contract with defendant company, it is clear such proposals must 
first have been accepted by defendant before any binding agreement 
on its part came into existence. Such acceptance of the proposals made 
by the insured was in the state of Colorado, and the contracts in con- 
troversy were entered into in that state. In my opinion this makes the 
contracts Colorado contracts, governed by the laws of that state. As 
the statute of this state relied upon by plaintiff did not become a part 
thereof, hence the statute of this state is not applicable. May on In- 
surance, page 64: Yonge v. Equitable Life Assur. Soc. (C. C.) W 
Fed. 902. As the state of Colorado has no similar statute affecting the 
terms or obligations of the contracts, it follows the obligations of the 
contracts had been fully terminated for nonfailure of payment of the 
annual premiums agreed to be paid long before the death of the as- 
sured. 

[2] However, suppose, for the sake of argument, the applicability 
of the statute of this state above quoted to the facts of this case should 
be conceded; yet, in my judgment, plaintiff cannot prevail in this case, 
and for this reason: The contracts were confessedly valid when 
entered into by the parties. The prohibition contained in the statute 
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above quoted has no relation whatever to the manner of the making 
of the contracts er their validity when made, but does relate merely to 
the manner of declaring the contracts at-an end for failure to make 
payment of the annual premiums on which the life of the contracts 
continued to exist. As to each policy, after the annual premium 
agreed to be paid by the insured to continue the contracts in force 
became due and payable, and within the month next thereafter en- 
suing in which the insured reserved the right under the terms of the 
contract to still pay the premiums, and interest thereon, defendant 
company notified the insured, as follows: 

“Dear Sir: In re Policy No. 1185. Permit us to remind you that 
the month of grace for the payment of your annual renewal premium, 
which amounts to $12.86, will expire December 19, 1917, and if not paid 
on on or before that date your policy will necessar‘ly lapse for nonpay- 
ment of premium, except as provided therein. 

“If it is inconvenient for you to provide for an. annual premium, 
you can keep your policy in force by the payment of a semiannual or 
quarterly premium, as indicated on the face thereof. The contract you 
hold provides protection at a less cost than you could secure same from 
any other company. Trusting that we will receive a remittance to cover 
premium as stated above on or before the date of expiration of your 
policy, we remain, 


“Yours very truly, J. A. O’Shaughnessy, General Manager.” 


The month of grace in making payment after default, reserved in 
the contract, having fully expired, and payment of the annual premium 
not having been made, and the contract having fully terminated and 
ended according to its terms, defendant company on January 2, 1917, 
‘wrote and notified the insured as follows: 

“Dear Sir: Failure to pay your premium, amounting to $21.86, due 
December 19, 1917, has caused your policy No. 1185 to terminate, except 
as provided therein. We shall be pleased to consider your application 
for reinstatement. Unless this is attended to at once, and you should 
desire reinstatement at a later date, it will be necessary for you to ap- 
pear before our medical examiner for re-examination. If you are un- 
able to pay the full amount in cash, we will accept part cash and the 
balance in note. Kindly advise us if this is satisfactory, and we will 
forward reinstatement blank and note to be signed for the deferred pay- 
ment. 


“Very truly yours, J. A. O’Shaughnessy, General Manager.” 


Now, if it be conceded the statute of this state above quoted is 
applicable to the facts of this case, and hence is a part of the law of 
the contract itself, and it be further conceded the effect of the act is 
to continue the contract in force, contrary to its terms, valid when 
made, although the consideration for the renewal or continued obliga- 
tion of the contract be never paid until the notice of the termination 
of the contract provided for in the statute is given to the insured, 
yet, in my opinion, the two letters above set forth constitute a sub- 
stantial compliance with the statute. Nederland Life Insurance Co. v. 
Meinert, 199 U. S. 171, 26 Sup. Ct. 15, 50 L. Ed. 139, 4 Ann. Cas. 480. 
It is manifest the purpose of the statute was to compel insurance com- 
panies authorized to do business in this state, and having contracts 
of insurance in force in the state, to keep the holders thereof advised 
as to the date on which annual renewal premiums must be paid, to 
the end that such contracts might not, through the negligence or inad- 
vertence of the assured, be terminated without opportunity to renew 
and continue the same in force during the life of the insured, by mak- 
ing payment of such annual premiums. That the letters written by de- 
fendant and mailed to the insured, above set forth, fully advised him 
in regard to all matters of which he should have knowledge, in order 
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to keep the contracts in force, cannot be disputed. Hence they were 
sufficient not’ce under the statute. 

It follows, on the pleadings and stipulated facts, judgment must go 
for the defendant. 

It is so ordered. 


BIESANTZ v. GARVAN, ALIEN Property CUSTODIAN. 
(United States District Court, E. D. New York. November 22, 1920.) 
270 Federal Reporter, 292. 


INSURANCE — UNDER LAWS OR ORDER, RESIDENT OF 
FOREIGN COUNTRY NOT ENTITLED TO BENEFIT ON 
FAILURE OF DESIGNATION. 


Under the laws of a society providing that if the designation of a 
beneficiary fails, the benefit shall be payable to persons mentioned in the 
order given, and that no benefit “shall be made payable to persons per- 
manently residing outs'de the United States or Canada,” on failure of 
the designation of a beneficiary, permanent residents of Germany can- 
not take. 


(For other cases, see Insurance, Dec. Dig. § 777.) 


At Law. Action by Otto Biesantz against Francis P. Garvan, as 
Alien Property Custodian, etc. Judgment for plaintiff. 


Kamen & Ostertag, of New York City, for plaintiff. 


Leroy W. Ross, of Brooklyn, N. Y. (Charles J. Buchner, U. S. 
Atty., of Brooklyn, N. Y., of counsel), for defendant. 


Garvin, D. J. On December 19, 1910, the Supreme Council of the 
Royal Arcanum, a corporation organized under the laws of Mass- 
achusetts and authorized to write fraternal insurance in the state of 
New York, issued a certificate by which it agreed to pay Henrietta 
O’Kolski, therein referred to as the second cousin of August Biesantz. 
the sum of $1,500, upon the death of the latter. This certificate provided 
that the payment of any benefit thereunder should be subject to the con- 


stitution and by-laws of said Supreme Council, which are in part as 
follows: 


“If Designation Fails. 

“Section 330. If at the time of the death of a member, who has 
designated as beneficiary a person of class second, the dependency re- 
quired by the ‘laws of the order shall have ceased, or shall be found not 
to have existed, or if the designated beneficiary is his wife, and they 
shall be divorced upon the application of either party, or if any desig- 
nation shall fail for illegality, death of beneficiary, or otherwise, then 
the benefit shall be payable to the person or persons mentioned in class 
first, section No. 324, if living, in the shares and order of precedence 
by grades as therein enumerated, the persons living of each precedent 
grade taking, in equal shares per capita, to the exclusion of all persons 
living of subsequently enumerated grades: except that in the distribu- 
tion among persons of grade second the children of deceased children 
shall take by representation the share the parent would have received 
if living; and except that in the distribution among persons of grade 
thirteenth, only those who are next in kinship to the deceased member 





Life. ] Biesantz v. Garvan, Alien Prop. Custodian. 555 


shall take. If no one of said class first shall be living at the death of 
the member, the benefit shall revert to the Widows’ and Orphans’ Bene- 
fit Fund.” “Who may be Designated. 
“Section 324. A benefit may be made payable to any one or more 
persons of any of the following classes only: 
“Class First. 
“Grade Ist. Member’s wife. 


“Grade 2d. Member’s children, and children of deceased children, 
and member’s children by legal adoption. 


“Grade 3d. Member’s grandchildren. 

“Grade 4th. Member’s parents, and member's parents by legal adop- 

tion. : 

“Grade Sth. Member's brothers and sisters of the whole blood.” 
“Foreign Beneficiaries. 

“Section 328. No benefit shall be made payable to any person or 
persons permanently residing outside the limits of the United States or 
Dominion of Canada, excepting to a person or persons permanently re- 
siding in territory owned by or under the governmental control of the 
United States of America.” 


August Biesantz died March 31, 1918. Henrietta O’Kolski was not 
his second cousin, and her designation as a beneficiary thereby fail- 
ed. Plaintiff was his brother, and is the ecnly person referred to in 
class first of section 324, supra, who, at the time of decedent’s death, 
was qualified to take under section 328. After decedent’s death, the 
Alien Property Custodian demanded and received from said Supreme 
Council said $1,500 due under said certificate, claiming that four 
residents of Germany were the owners thereof, and that he was entitled 
to receive the same under section 7 (e) of the Trading with the Enemy 
Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 3115%4d). 


The defendants contend that upon the failure of designation of 
beneficiary the sum of $1,500 must be disposed of in accordance with 
section 330 of the by-laws of the Royal Arcanum, supra. 


The court is of the opinion that the true construction to be placed 
upon section 328 is that it was intended to avoid the various diffi- 
culties which would frequently be encountered in paying over any 
benefit to a resident of a foreign country. If the section were to be 
given the meaning urged by the defendants, namely, that it applies 
only to designation of beneficiaries, the limitation would have contain- 
ed the word “certificate,” so that the section would have read: 


“No benefit certificate shall be made payable to any person or persons 
residing outside the limits of the United States,” etc. 

The inhib‘tion contained in the section is unqualified, and in the 
opinion of the court is intended to prohibit a benefit being made pay- 
able by its terms, or in any other manner, directly or indirectly, by 
the by-laws or by operation of law, to permanent residents of Germany. 
That the defendant’s construction of the section could never have 
been intended is plain from the following case, which might happen 
at any time: Let us suppose that the insured had a wife and child 
living, both permanent residents of Germany; the child being desig- 
nated as beneficiary. The child could not take, and yet, if the de- 
fendant’s present contention should be upheld, the wife would be en- 
titled to the benefit. The court cannot accept a construction which 
would permit that which the by-laws obviously intended to avoid. 

There will be a judgment for pla‘ntiff. 
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LOVINGER v. GARVAN, ALIEN Property CUSTODIAN, ET AL. 
(United States District Court, S. D. New York. October 25, 1920.) 
270 Federal Reporter, 298. 


1. INSURANCE—REQUISITES TO CHANGE OF BENEFICIARY 

IN LIFE POLICY STATED. 

Where there has been no valid contract made by the insured in a life 
policy during his lifetime nothing short of an actual exercise of the 
power given to change the beneficiary according to its conditions will ef- 
fect such change. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


z. INSURANCE — CONTRACT TO CHANGE BENEFICIARY IN 
LIFE POLICY ENFORCEABLE. 


A promise by the insured in a life policy, payable to a beneficiary 
named, for a consideration, to change the beneficiary under a power re- 
served in the contract is enforceable by the promise after the death 
of the insured, and equity will disregard the formal steps and treat the 
promses as an already substituted beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


3. INSURANCE — CONTRACT TO CHANGE BENEFICIARY IN 
LIFE POLICY VALID. 


A promise by a woman who had sustained an injury necessitating a 
surgical operation, to substitute complainant as beneficiary in a life 
polcy under a power reserved, if complainant would keep and care for 
her during and after the operation, which complainant did, although 
not moved thereto wholly by the promise, but partly by motives of 
kindness and charity, held to constitute a contract which equity would 
enforce after the death of insured without having effectively executed 
the power. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


In Equity. Suit by Paula Lovinger against Francis P. Garvan, 
Alien Property Custodian, and others. Decree for complainant. 

This is a bill in equity under section 9 of the Trading with the 
Enemy Act (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 3115%4e) by 
a citizen who claims a fund paid to the Alien Property Custodian. Roza 
Molnar, a citizen of Hungary resident in the United States an November 
29, 1917, secured a policy of life insurance in the sum of $1,000 from 
the New York Life Insurance Company, payable in the event of her 
death to one Sandor Kamarony, her brother, likewise a citizen of that 
kingdom and therefore an alien. At that time Roza Molnar had been 
living for some three years or more with the plaintiff, an America citi 
zen. So far as appears, she had no relatives or friends in the United 
States and she was in bad health. She was, however, sporadically able 
to earn about $30 a month in household service, but was obliged for the 
larger part of the time to be idle. During these periods she lived with 
the plaintiff, and neither paid for her entertainment nor contributed 
in the household work. The plaintiff was a married woman with three 
children, living with her husband in New York. She was friendly dis- 
posed to Roza Molnar, and allowed her to live in her family, at least in 
part, from motives of charity. 

About May, 1918, Roza Didhiee met with an accident, which required 
some sort of surgical operation, and at her earnest request the plaintiff 
allowed the operation to take place at her home, rather than at a hospi- 
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tal. She made a bad recovery, and continued sick until November 8, 
1918, when, developing pneumonia, upon her doctor’s orders she was 
taken to a hospital, where she died on November 12, 1918. During this 
period of six months the plaintiff nursed her at her house. 

The life insurance policy had the customary provision by which the 
insured could change the beneficiary at her pleasure by written notice 
given to the home office of the insurer, followed by an indorsement of 
the change upon the policy itself. This was never done, though Roza 
Molnar requested the collecting agent of the company to substitute the 
plaintiff, at one time during her sickness and after the accident. He 
put her off by suggesting that she might safely wait until she had re- 
covered. On the day before her death, Roza Molnar, while in the 
hospital, had a notary public called in, and in the presence of the plain- 
tiff and her husband executed a document, drawn by the notary and 
witnessed by the notary and the husband, by which she bequeathed the 
policy and her money in bank ($25) to the plaintiff. This document is 
not asserted by the plaintiff to have effected a transfer of the insurance, 
but the policy was actually there, and Roza Molnar handed it to the 
plaintiff at the time. 


The plaintiff and her brother testified that Roza Molnar, during her 
sickness at numerous times not specified, had said that she meant on 
her death to leave the plaintiff her insurance and all she had, because of 
the plaintiff’s great kindness in nursing and taking care of her. The 
brother’s version of a talk after the accident and before the operation 
was as follows: “Let me stay here with you and take care of me, and 
I will try (sic) whatever I have to leave to you.” Again: “I will 
leave my New York Life insurance policy for $1,000 to you for keeping 
me and nursing me.” The plaintiff is said to have answered. “Don’t 
worry: I will take care of you and nurse you just as good (sic) as if 
you would be (sic) my sister.” 


The Alien Property Custodian seized the interest of the beneficiary, 
Sandor Kamarony, under the Trading with the Enemy Act, and has 
therefore succeeded to his rights. The question arises as between the 
defendants so substituted and the plaintiff. 


Morris Cukor, of New York City, for plaintiff. 
Earl B. Barnes, of New York City, for defendants. 


LearRNeD Hanp, D. J. (after stating the facts as above). [1] The 
beneficiary of a policy such as this has a contingent interest, which be- 
comes absolute upon the death of the insured, living himself. That in- 
terest is, however, subject to defeat by the reserved power of the in- 
sured to change the beneficiary and appoint another. Therefore in these 
cases the question is whether the power has been exercised, or, if not, 
whether the new beneficiary has the right to compel its exercise after 
the death of the insured. Where there is no valid contract made by 
the insured during his life, the rule has uniformly been, so far I have 
found, that nothing short of an actual exercise of the power according 
to its conditions will effect a change. Thomas v. Thomas, 131 N. Y. 
205, 30 N. E. 61, 27 Am. St. Rep. 582; Fink v. Fink, 171 N. Y. 616, 64 
N. E. 506; Stafford v. Brotherhood, 224 N. Y. 653, 121 N. E. 892: 
Freund v. Freund, 218 'Ill. 189, 75 N. E. 925, 109 Am. St. Rep, 283: 
Berg v. Damkoehler, 112 Wis. 587, 88 N. W. 606; Sullivan v. Maroney, 
77 N. J. Eq. 565, 78 Atl. 150. This, as was observed in Thomas v. 
Thomas, supra, follows from the doctrine that equity will not intervene 
in favor of a donee to execute a power. The gift is incomplete until 
the power has been exercised, which means that its terms must be ful- 
filled. That is the analogue to the delivery of a gift. 
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[2] However, if the new beneficiary is a promisee for considera- 
tion of the person having the power, he has a right to compel the 
specific performance of the power, which is not determined by the 
death of the promisor. If the whole transaction were carried out ‘in 
detail, he could compel the executors of the promisor to execute the 
power, which would speak as of the date of the contract. Equity will 
disregard the formal steps, and treat the promisee as an already sub- 
stituted beneficiary. Nally v. Nally, 74 Ga. 669, 58 Am. Rep. 458; 
Schoenholz v. N. Y. Life Ins. Co. (App. Div. 1st Dept.) 183 N. Y. Supp. 
251. This does not, however, depend upon any vague theory of equity, 
nor is it based upon general motives of supposed justice. It rests upon 
the existence of an enforceable contract between the insured and the 
promisee, creating an obligation to use his reserved power. The case 
at bar, therefore, turns absolutely upon the existence of such an obli- 
gation. 

[3] The plaintiff never gave any promise to Roza Molnar, but 
none was necessary, because the contract, if any was made, was uni- 
lateral. The critical question is whether the parties mutually under- 
stood that the promise was made as a consideration for the perform- 
ance. That is not always an easy question to decide; it depends upon 
whether the promise was intended to induce the promisee to perform, 
and whether she was in fact induced by it to do so. That is in turn 
a question of the actuating motives of the parties. In a case like 
this, where the performance is explicable in part, at least, from motives 
of kindness or charity, the question is whether, notwithstanding such 
motives, the performance was not in part actuated by the promise as 
well, and understood to be so actuated. 

The plaintiff’s story is not so probative of her case as her brother’s, 
some of whose language is hardly consistent with any other conclu- 
sion than that of a contract. Still I cannot rely upon the exact words 
which either puts into Roza Molnar’s mouth. It is certain that she in- 
tended to give the policy to the plaintiff, told her that she would do 
so, and tried to effect that result. Most of the services rendered by the 
plaintiff followed the promises, and could have been a_ consideration 
for them. I do not rely upon the will, except as corroboration of 
what had gone before. 

Now, it appears to me to fail in understanding the posture of these 
two women to each other, to read what they said as being nothing but 
an expression of gratitude and kindness. That it included these is 
true enough, but I think it went further. The plaintiff was in narrow 
circumstances, and the presence of Roza Molnar in her home, sick 
and penniless, both must have known to be a serious incumbrance to 
her. It seems to me not in any sense to impugn the kindness of 
the plaintiff to suppose that Roza Molnar made the promise to in- 
sure her continued services, and that the plaintiff accepted the promise 
in the same sense. I find, therefore, that the parties were engaged in a 
bargain, though one into which other than selfish motives entered, and 
that there was therefore a contract which the plaintiff may enforce. 


[4] As to the necessity of bringing in Sandar Kamarony, I am in 
some doubt. If he be an alien enemy, the case ends, for any rights he 
had are lost: if he be not, he would be entitled to his day in court 
on the issue here decided. Strictly, he is entitled to it from any point 
of view. The difficulty is in giving him any real notice, for his 
whereabouts is absolutely unknown, except that he was last supposed 
to be in Hungary. Advertisement in this city would accomplish noth- 
ing, except, perhaps, in a Hungarian newspaper. On the whole, I 
think that the best which can be done is to advertise in some news- 
paper in Buda-Pest and the next largest city in the present republic. 
This notice will be printed four times at weekly intervals, and will 
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advise the supposititious claimant that he must file his appearance with- 
in six weeks of the last publication. Probably this is a futility, but 
it is the best possible substitute for actual notice, and in some way the 
case must be decided. 

Decree for the plaintiff. 


ee 


SOVEREIGN CAMP, W. O. W. v. DENNIS. (4 Div. 632.) 


(Court of Appeals of Alabama. Nov. 9, 1920. Rehearing Denied Jan. 
18, 1921.) 


87 Southern Reporter, 616. 


1. INSURANCE—COMPLAINT BASED ON BENEFIT CERTIFI- 
CATE NOT REQUIRED TO ALLEGE DEFENDANT’S CHAR- 
ACTER AS FRATERNAL ORGANIZATION. 


In action on beneficiary certificate, plaintiff was not required to al- 
lege that the defendant was a fraternal organization, and therefore 
governed by other laws than those governing old-line insurance, since 
if there was any law entering into and modifying the contract by rea- 
son of defendant being other than a regular insurance company, such 
fact was the subject of defense, and not of original allegation and proof. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


2. INSURANCE — COMPLAINT HELD TO PLEAD DEFEND- 
ANT’S CHARACTER AS A FRATERNAL ORGANIZATION. 


In action on a benefit certificate, complaint held to plead defendant’s 
character as a fraternal organization. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


3. INSURANCE — ALLEGATION THAT DECEASED WAS IN 
GOOD STANDING AT TIME OF DEATH HELD TO SHOW 
COMPLIANCE WITH NECESSARY CONDITIONS OF CON- 
TRACT. 
In action on benefit certificate, an allegation that the deceased was 

in good standing at the time of his death was equivalent to an allega- 
tion that he had complied with all the necessary conditions of the con- 
tract of insurance. 


(For other cases, see Insurance, Dec. Dig. § 815[1].) 


4. INSURANCE—VIOLATION OF CONDITIONS OF INSURANCE 
CONTRACT ARE MATTERS OF DEFENSE. 


The violation of conditions attached to the contract of insurance are: 
matters of defense, and are not subject of allegation in the complaint. 
(For other cases, see Insurance, Dec. Dig. § 815[1].) 


10. INSURANCE—INSURER HAS BURDEN OF PROVING SUI- 
CIDE AS DEFENSE TO BENEFIT CERTIFICATE. 


In an action on a benefit certificate involving the issue of whether 
the deceased committed suicide, there is an evidentiary prestimption against 
suicide, and the defendant has the burden of overcoming such presump- 
tion, and where the evidence is circumstantial, must produce facts which 
exclude every reasonable hypothesis of natural or accidental death. 


(For other cases, see Insurance, Dec. Dig. § 817[3].) 
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On Rehearing 


12, INSURANCE — CONSIDERATIONS IN DETERMINING 
WHETHER INSURED COMMITTED SUICIDE STATED. 


In an action on a beneficiary certificate, defended on the ground that 
the deceased had committed suicide, the presence or absence of motive 
the physical facts, surrounding death, the habits and temperament of in- 
sured, his domestic and social environment, and any statement evidencing 
the intention to commit the act, made previous to and near the time of 
death, may be considered in determining the question of whether he 
committed suicide. 


(For other cases, see Insurance, Dec. Dig. § 818[4].) 


13. INSURANCE—WHETHER INSURED COMMITTED SUICIDE 
IS FOR JURY, UNLESS ONLY ONE INFERENCE MAY BE 
DRAWN FROM FACTS. 

In an action on a benefit certificate, defended on the ground that the 
insured committed suicide, the general charge should not be given for 
the insurer on the ground that death was by suicide, where there are 
facts from which the jury might draw an inference that the death of the 
insured was the result of an accident or that his death may have been 
caused by other means rather than that of suicide. 


(For other cases, see Insurance, Dec. Dig. § 825[3].) 


14. INSURANCE—NOTE WRITTEN BY INSURED IMMEDIATE- 
LY BEFORE DEATH NOT CONCLUSIVE THAT HE COM- 
MITTED SUICIDE. 

Note written by insured immediately piior to death, showing an in- 
tention to commit suicide, though important evidence on question of 
whether the insured committed suicide, was not conclusive, but was evi- 
dence to be considered along with all other evidence of the case. 


(For other cases, see Insurance Dec. Dig. § 819[4].) 
15. INSURANCE — WHETHER INSURED COMITTED SUICIDE 
HELD FOR JURY. 


In action on a benefiit certificate, defended on the ground that the 
insured committed suicide, the question of whether death was by suicide 
held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 825[3].) 


19. INSURANCE — DENIAL OF LIABILITY ON OTHER 
GROUNDS IS WAIVER OF NOTICE AND PROOF OF LOSS. 


Fraternal benefit society’s denial of liability and refusal to pay on 
grounds other than the failure to make proof of loss was a waiver of 
notice and proof of loss. 


(For other cases, see Insurance, Dec. Dig. 789[2].) 


Appeal from Circuit Court, Pike County; A. B. Foster, Judge. 


Action by Mrs. L. A. Dennis against the Sovereign Camp Woodmen 
of the World. Judgment for plaintiff, and defendant appeals. Affirmed. 


Certiorari denied, 87 South 620. 


C. H. Roquemore, of Montgomery, for appellant. 
W. L. & R. S. Parks, of Troy, for appellee. 





Life. ] Ex Parte Sovereign Camp, W. O. W. 


Ex parTtE SOVEREIGN CAMP, W. O. W. 


SOVEREIGN CAMP W. O. W. v. DENNIS. (4 Div. 914.) 
(Supreme Court of Alabama. Feb. 10, 1921.) 
87 Southwestern Reporter, 620 


1, CERTIORARI — DETERMINATION OF FACT NOT REVIEW- 
ABLE. 


The Court of Appeal’s determination that a question of fact was for 
the jury under the evidence, and that the trial court did not err in re- 
fusing the general affirmative charge for defendant on such question, is 
not reviewable by the Supreme Court on certiorari. 


(For other cases, see Certiorari, Dec. Dig. § 68.) 


2. EVIDENCE—PRESUMPTION OF INNOCENCE NOT ONE OF 
LAW, BUT MERELY EVIDENTIARY. 
The presumption of innocence is not a presumption of law, but is 
evidentiary only. 
(For other cases, see Evidence, Dec. Dig. §§ 86, 87.) 


Certiorari to Court of Appeals. 

Petition of the Soverign Camp of the Woodmen of the World, for 
certiorari to the Court of Appeals, to review and revise the judgment 
rendered on the appeal of Sovereign Camp, Woodmen of the World, v. 
Mrs. L. A. Dennis, 87 South, 616. Writ denied. 


C. H. Roquemore, of Montgomery, for appellant. 
W. L. & R. S. Parks, of Troy, for appellee. 


AMERICAN NAT. INS. CO. v. WRIGHT. (7 Div. 101.) 


(Supreme Court of Alabama. Oct. 28, 1920. Rehearing Denied 
Jan. 13, 1921.) 


87 Southern Reporter, 557 


1. INSURANCE—PLEAS OF FALSE REPRESENTATIONS WITH- 
OUT AVERMENT OF RELIANCE THEREON  INSUFFI- 
CIENT. 


In an action on a life policy, pleas setting up that the insured made 
false representations as to her state of health are defective where not 
averring reliance by the insurer thereon. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 


2. INSURANCE—PLEA THAT INSURED WAS NOT OF SOUND 
HEALTH HELD DEFECTIVE. 


A plea setting up a condition in a policy that it should be effective, 
unless the insured was in sound heaith at the date of delivery, is de- 
fective, where it concluded with a mere general averment that on the 
date of delivery insured was not in sound health. 


(For other cases, see Insurance, Dec. Dig. § 640[2].) 
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3. INSURANCE—REPLICATION ALLEGING FRAUD IN_ PRO- 
CUREMENT OF RELEASE OF POLICY HELD NOT DE- 
MURRABLE. 


Where the insurer, as a defense to an action on a life policy, set 
up a release, or accord and satisfaction, a replication setting up that 
insurer’s agent, who procured the release, etc., stated that the name of 
the insured was not on the insurer’s record, and that it was unlawful for 
him to accept the premium, and that by means of such fraud the release 
was obtained, is not subject to demurrer, on the theory that the replica- 
tion merely set up matters of opinion or statements of law; the agent’s 
statement that the name of the insured did not appear on the insurer’s 
record being one of fact, and the other statements based thereon. 


(For other cases, see Insurance, Dec. Dig. § 641[1].) 


5. INSURANCE — REQUIREMENT THAT PROOFS BE MIADE 
ON BLANKS FURNISHED BY INSURER MAY BE WAIVED. 
The requirement that proofs of death be made on blanks furnished by 

insurer may be waived. 


(For other. cases, see Insurance, Dec. Dig. § 555.) 


On Application for Rehearing. 


6. INSURANCE — EVIDENCE HELD TO WARRANT FINDING 
THAT STATEMENT BY INSURER’S AGENT WAS FALSE. 
In action on life policy, where the insurer relied on a release, etc., 
signed by the beneficiary, and the beneficiary asserted it was procured 
through fradulent statements by an agent that insured’s name did not 
appear on the record of the insurer, evidence he/d to warrant a finding 
that such statement by the agent was false. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


Appeal from Circuit Court, Etowah Country; W. J. Martin, Judge. 

Action by Mrs. J. A. Wright against the American National In- 
surance Company on a_hife insurance certificate issued to Mollie Belle 
Glaze, in which plaintiff is named as beneficiary. Judgment for plain- 
tiff, and defendant appeals. Transferred from Court of Appeals under 
Acts 1911, p. 499, § 6. Affirmed. 


Inzer, Inzer & Lusk, of Gadsden, for appellant. 
Victor Vance, of Gadsden, for appellee. 


KANSAS CITY LIFE INS. CO. v. RIDOUT er. at. (No. 205.) 
(Supreme Court of Arkansas. Feb. 28, 1921.) 
228 Southwestern Reporter, 55 


1. INSURANCE—DELIVERY OF POLICY WITH KNOWLEDGE 

INSURED WAS SICK BINDS COMPANY. 

An insurance company is bound by a life policy delivered by an au- 
thorized agent to insured, when the agent had knowledge the insured 
was then sick, nothwithstanding a provision requiring good health of in- 
ured when the policy was delivered to make it effectual. 


(For other cases, see Insurance, Dec Dig. § 141[1].) 





Life.] Kansas City Life Ins. Co. v. Ridout. 563 


2. INSURANCE—AGENT TO DELIVER POLICY HAS AUTHOR- 
ITY TO BIND COMPANY THEREBY. 


An agent to whom a life policy was sent with express instructions 
to deliver it to insured has the authority to bind the company by making 
such delivery, although insured was not in good health at time of delivery. 


(For other cases, see Insurance, Dec. Dig. § 141[1].) 


3. INSURANCE — REQUIREMENT OF GOOD HEALTH WHEN 
POLICY IS DELIVERED CAN BE WAIVED. 


The provision of a life insurance policy that it shall take effect only 
if delivered while the insured is in good health is one which can be 
waived by the company, since it is a provision for its benefit. 

(For other cases, see Insurante, Dec. Dig. § 141[1].) 


Appeal from Circuit Court, Prairie County; Geo. W. Clark, Judge. 


Action by Mrs. Maggie Ridout and others against the Kansas City 
Life Insurance Company. Judgment for plaintiffs, and defendant ap- 
peals. Affirmed. 


Carmichael & Brooks, of Little Rock, for appellant. 


Brundidge & Neelly, of Searcy, and Emmet Vaughan, of Des 
Arc, for appellees. 


SmiTH, J. This is a suit to collect an insurance policy issued by the 
appellant company on the life of Homer W. Ridout, and this appeal is 
from a verdict and judgment in favor of the beneficiaries named in the 
policy. The applicant was examined and the medical report made out 
by the company’s examiner on August 2, 1919. The application was re- 
ceived on August 6, 1919, at the home office of the company in Kansas 
City, Mo.: but the application was held for certain reports, and was not 
approved by the medical director until Aug. 18, 1919, on which date the 
policy issued. 

Upon issuing the policy the company sent it to its general agency 
in Oklahoma City, Okla., which was its “exclusive representative in the 
Southern States.” This agency transmitted the policy to J. F. Hudson, the 
company’s local agent at Des Arc, the post office’ address of the insured. 
The letter transmitting the policy contained the following directions 
concerning it: 

“In order to advise policy holder at the earliest possible moment 
of the issuance of his policy, we suggest that you immediately send him 
a post card notice reading as follows. ‘At your earliest convenience 
please call at the bank.’ When he calls. point out that the policy as 
issued is in every respect what he applied for. Then ask him to sign 
the receipt—form C103—attached to policy. As this receipt is neces- 
sary for completion of our records, p'ease return same to this office 
at your earliest convenience. Your co-operation in promptly returning 
signed policy receipt will be greatly appreciated.” 

The policy arrived in Des Arc on August 27, and on August 28th a 
hrother of the insured called at Hudson’s office, in the bank of which he 
was cashier for the policy, and asked to be permitted to sign his brother’s 
name to the receipt therefor, stating to Hudson at the time that his 
brother, the insured, was at home sick, and could not call for the poligy 
Hudson first agreed to this, but upon consideration decided it would be 
better to have the receipt signed by the insured himself. This the in- 
sured did on the 28th when the policy was delivered to him. The in- 
sured died August 30th. 

Proof of death was duly made, but payment of the policy was re- 
fused, because of a provision on the back thereof reading as follows: 
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‘Section 1. This policy shall not take effect unless the first premium 
herein has been paid and this policy delivered to the applicant within 
thirty days from the date hereof, or unless the applicant is in good 
health at the time of its delivery.” 

The insured paid the first premium by executing his note on the 
date of the application. J1eudson accepted this note as payment, and re- 
mitted to the company its part of the premium. After the death of the 
insured the company offered to return this premium, but the tender there- 
of was refused. 

It stands undisputed that the policy was issued, and was delivered, 
and the premium was paid; but Hudson testified that he was unaware 
of the insured’s illness, and that he would not have delivered the policy, 
had he been apprised of that fact. This question of the agent’s knowl- 
edge of the insured’s illness presents the only question of fact in the case. 
No contention is made that any false answers were found in the appli- 
tion for the insurance. The jury was told there could be no recovery if ~ 
Hudson was not advised of the insured’s illness; so that the jury’s ver- 
dict eliminates that question of fact. There is no allegation’ or proof 
of collusion between the agent of the company and the insured. 


The decision of the case turns upon the effect to be given the act 
of the agent in delivering the policy after being advised of the insured’s 
‘illness, in view of the provision of the policy quoted above. Respective 
counsel have collected many cases dealing with the question stated: 
but we find it unnecessary to review these authorities, as we have an- 
nounced the principles which control here. 


[1] The policy sued on in the case of Peebles v. Columbian Wood- 
men, 111 Ark. 435, 164 S. W. 296, contained a provision substantially 
identical with the one set out above in regard to the health of the ap- 
plicant at the time of the delivery of the policy. The policy there 
sued on contained provisions for disability benefits, and Peebles became 
disabled. It was insisted, on the motion for rehearing, as is indicated 
in the opinion on rehearing, that the agent who delivered the policy did 
not know the insured was seriously hurt. But we said the jury would 
have been justified in believing that under the circumstances attending 
the delivery of the policy the agent did know the insured was severely 
or seriously injured at the time of the delivery, although the agent tes- 
tified that it was not thought that the insured was seriously hurt. We 
held that the company was bound by the act of its agent in delivering the 
policy. The doctrine of that case has since been reaffirmed in Maloney 
v. Maryland Casualty Co., 113 Ark. 174, 167 S. W. 845; Clinton v. 
Modern Woodmen, 125 Ark. 115, 187 S. W. 939: Grand Lodge A. O. 
U. W. v. Davidson, 127 Ark. 133, 191 S. W. 961, L. R. A. 1917C, 914: 
Missouri State Life Ins. Co. v. Burton, 129 Ark. 137, 195 S. W. 371; 
American Life & Accident Ass’n v. Walton, 133 Ark. 348, 202 S. W. 
20: Sovereign Camp W. O. W. v. Anderson, 133 Ark. 411, 202, S. W. 
698: Hutchins v. Globe Life Ins. Co. 126 Ark. 360, 190 S. W. 446; 
Sovereign Camp W. O. W. v. Newsom, 219 S. W. 759. 


{2] It is finally insisted that Hudson was not such an agent as could 
bind the company by a delivery of the policy. But we do not agree 
with learned counsel in this contention. The delivery of the policy was 
the final act to the consummation of the contract. That duty was ex- 
pressly committed to Hudson. He was admonished to discharge that 
duty expeditiously, and he was directed to secure and return signed 
policy receipt. Hudson had acted for the company in taking the appli- 
cation and in remitting the premium, and he was necessarily acting as 
the company’s agent when he delivered the policy. The provision quoted 
above was for the company’s benefiit, yet notwithstanding that pro- 
vision he did the final and essential thing to consummate the contract of 
insurance, to wit, he delivered the policy. 
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[3] The case of Independent Order of Foresters v. Cunningham, 
127 Tenn. 521, 156 S. W. 192, is found annotated in 5 A. L. R. 1569 
The annotators case note reads as follows: 


“It has been generally held that provisions in an insurance contract 
of a mutual benefit association stipulating that liability for benefits on 
the part of the insurer shall not attach unless the certificate or policy is 
delivered to the applicant while in good health, or unless he is in good 
health at the date of the policy or date of issuance, or unless he is in 
good health at the time of payment of the first premium, are conditions 
precedent which may be waived by the insurer.” 

The rule stated is, of course, applicable to other insurance companies 
as well as to mutual benefiit associations. In support of the note quoted 
the author cites a large number of cases in addition to our own-case of 
Peebles v. Columbian Woodmen. 


Judgment affirmed. 


GARNER vy. BEMIS. 


(Supreme Court of Florida. Jan. 20, 1921. Rehearing Denied March 
15, 1921.) 


87 Southeastern Reporter, 426 


(Syllabus by the Court.) 
2. INSURANCE — MERE EXPRESSED INTENT TO CHANGE 

BENEFICIARY INEFFECTUAL. 

Where the insured has a right to change the beneficiary in a policy 
on his life, and expresses an intent to make such change, but in fact 
does not do so, the intent alone is ineffectual. Merely expressing an in- 
tent to change the beneficiary and notifying the insurer of such intent 
is sufficient. Where the policy is not assigned to or duly delivered or 
surrendered as a gift, the title thereto remains in the assured. 


(For other cases, see Insurance, Dec. Dig. § 587.) 
Ellis and West, JJ., dissenting. 


Error to Circuit Court, Duval County; Daniel A. Simmons, Judge. 


Action, by Harriet Kraeer Bemis against Katherine Greer Garner: 
Judgment for plaintiff and defendant brings error. Reversed. 


George M. Powell, of Jacksonville, for plaintiff in error. 


W. M. Toomer and Stanton Walker, both of Jacksonville, for de- 
fendant in error. 
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RAILEY v. UNITED LIFE & ACCIDENT INS. CO. (No. 11922) 


(Court of Appeals of Georgia, Division No. 1. Jan. 28, 1921. Rehear- 
ing Denied March 2, 1921.) 


106 Southeastern Reporter, 203 


‘ 


(Syllabus by the Court.) 

1. INSURANCE—EXEMPTION FROM LIABILITY FOR DEATH 
IN MILITARY SERVICE NOT AGAINST PUBLIC POLICY; 
NOT WAIVED BECAUSE INSURER KNEW INSURED 
WOULD PROBABLY ENGAGE IN SUCH SERVICE: NOT 
WAIVED BY RETAINING UNPAID PORTION OF PREMIUM 
WITH KNOWLEDGE. 


The provisions of a life insurance policy exempting the insurer 
from liability for death occasioned by the insured engaging in military 
or naval service in time of war unless a written permit shall be issued 
by the company are not void as against public policy; and this is so 
even where the insured is drafted into the service. 

(a) The fact that the insurer knew, at the time the policy was is- 
sued, that the insured would in all probablity engage in military or 
naval serv ice, is legally insufficient to work a waiver of the above war 
clause. 

(b) Nor was the retention by the company of an unearned portion 
of the first premium, with knowledge of the fact that the insured was 
engaged in the military service of his government in time of war, in 
sufficient to constitute such a waiver. 


(For other cases, see Insurance, Dec. Dig. §§ 389[6], 392[1], 438.) 


2. INSURANCE — UNDER POLICY EXCLUDING DEATH IN 
MILITARY SERVICE, DEATH FROM DROWNING AS RE- 
SULT OF COLLISION OF TRANSPORTS HELD EXCLUDED. 


The death of the insured, who had been drafted into the military 
service of the United States during the recent war with Germany, having 
occurred in the North Channel, between the coasts of Scotland and Ire- 
land, as a result of an accidental ‘collision. between. a ship (upon which 
he and other soldiers were being transported to Europe) and a sister 
ship under the same convoy, no liability under the policy (except the re- 
serve due thereon) existed, in view of the plain and unambiguous pro- 
visions of the policy exempting the insurer from all indemnity (except 
the amount of the reserve thereon) in the event the insured lost his life 
while engaged in military service without the confines of continental 
United States. 


(For other cases, see Insurance, Dec. Dig. § 438.) 


Error from City Court of Tifton; James H. Price, Judge. 

Action by J. H. Railey, administrator, against the United Life, & 
Atcident Insurance Company. Judgment for defendant, and plaintiff 
brings error. Affirmed, with directions. 

See, also, 103 S. E. 184. 


John Henry Poole, of Tifton, for plaintiff in error. 
Fulwood & Hargrett, of Tifton, for defendant in error. 


Broytes, C. J. This is a suit by J. H. Railey, as administrator of the 
estate of G. S. Railey, against the United Life & Acc‘dent Insurance 
Company on a policy issued by the defendant in December, 1917, upon 
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the life of the deceased, and payable to the latter’s estate. The defendant 
interposed both a general and special demurier, and to the judgment 
sustaining the general demurrer and dismissing the suit the plaintiff ex- 
cepted. 

The policy sued upon provided for payment of a single indemnity, 
under certain conditions; for payment of a double indemnity, under 
certain conditions; and for payment of a triple indemnity, under certain 
other conditions. The plaintiff’s petition was drawn in three counts, the 
first seeking a recovery of a single indemnity; the second seeking re- 
covery of the double indemnity; and the third asking a recovery of the 
triple indemnity. 

The material and controlling exempting clauses of the policy are as 
follows: 

“In event of death resulting from or occasioned by the insured en- 
gaging in military or n@val service in time of war [Italics our], or at any 
time in aeronautic ascension or aviation or in submarine voyage, whether 
the insured shall actually be engaged in military or naval service or not, 
unless a written permit shall be issued by the company, the sum payable 
under this policy shall be the reserve thereon.” 

Written upon the back of the policy was the notice: 

“Upon written request by the insured, a war service permit to the 
amount of the single indemnity will be issued and renewed annally, 
without extra premium, to cover additional risk of war conditions, while 
the insured is engaged in military service within the confines of continental 
United St@tes during the present war with Germany or any of her present 
allies: such permit will not, however, cover death occasioned by or re- 
sulting from aeronautic ascension, aviation or submarine voyage.” (Italics 
ours.) 

These provisions did not conflict with any of the other terms of the 
policy or with the incontestability clause thereof, which provided that— 

“After one year in force this policy will be incontestable except for 
nonpayment of premium and mylitary or naval service in time of war 
[italics ours], and for aeronautic ascension or aviation and submarine 
voyage.” 

[1] 1. The above provisions limiting liability in event of the death 
of the insured while engaged in military or naval service, without the 
written permit of the insurance company, are not void as being against 
public policy. See 4 Joyce on the Law of Insurance, § 2237; 3 Cooley’s 
Briefs on the Law of Insurance, p. 2217 (h); Reid v. American Nat. 
Assurance Co. (Mo. App.) 218 S. W. 957; La Rue v. Insurance Co.. 68 
Kan. 539, 75 Pac. 494: Miller v. Illinois Bankers’ Life Ass’n 138 Ark. 
442, 212 S. W. 310, 7 A. Li. R. 378. Attention is also directed in this 
connection to the recent case of Mattox v. New England Mutual Life 
Ins. Co., 25 Ga., App. 311, 103 S. E. 180, where this court recognized the 
validity of such war clauses. 

The fact alleged in the petition that the company knew at the time 
the policy was issued that the insured would in all probability engage 
in military or naval service is insufficient to constitute a waiver of the 
war provisions of the contract, for it reasonably appears that the com- 
pany and the insured expected the policy to continue in force for a long 
number of years, and, in view of the prcbablity of military service, 
agreed to a practical suspension of liability during such service.. Neither 
was the fact that the company retained an unearned portion of the first 
premium after the insured’s entry into the army legally sufficient to con- 
stitute a waiver of the war clauses of the policy. If, as held by this 
court in the Mattox Case, supra. the company’s retention of unpaid 
premium notes did not operate to waive the war clauses in that case, 
then surely the mere retention of an unearned portion of the premium 
in the instant case was insuffiicent to constitute such a waiver. More- 
over, in the Miller case, supra, it was expressly held that the acceptance 
Vol. LVII—37. 
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of the premium, even with full knowledge that the insured was, at the 
time of payment, actually engaged in war service, did not work a waiver. 
See, also, to the same effect Sandstedt v. American Central Life Ins. 
Co., 109 Wash. 338, 186, Pac. 1069. The fact (as shown by a certified 
copy from the clerk of the Supreme Court of Arkansas) that the agreed 
statement of facts in the Miller Case showed that the insured had en- 
tered the military service as a volunteer, is immaterial. The same rule 
would apply where the insured was drafted into the service. 

[2] 2. It being clear, therefore, that the war clauses of the policy 
are valid, and that they were not waived by the insurer, we will proceed 
to briefly apply them to the facts as alleged in the petition. It is distinctly 
alleged that the policy was issued in December, 1917, and that the insured 
who was drafted into the army, lost his life, by accident on October 6, 
1918 when the ship Otranto, which was conveying the insured, together 
with other soldiers, to Europe, in order that they might be used in the 
great World War, collided with a sister ship. Obviously, therefore, 
these facts precluded a recovery of either the single, double, or triple 
indemnit‘es, the policy expressly, in plain and uneqivocal terms, pro- 
viding that no liability (except for the reserve on the policy) should 
exist if the death of the insured occurred while engaged in military or 
naval service in time of war, without the written permit of the insurance 
company, and the petition not showing that such a permit was ever is- 
sued. Nor does the petition show that the insured took advantage of the 
written notice indorsed on the back of the policy, which provided that— 


“Upon written request of the insured, a war service permit to the 
amount of the single indemnity, will be issued and renewed annually, 
without extra premium, to cover additional risk of war conditions, while 
the insured is engaged in military service within the confines of con- 
tinental United States during the present war with Germany or any of 
her present allies.” 


[3] Moreover, even had the insured exercised this right, there 
could still be:no recovery, as the war service permit was, by express 
stipulation, to be effective only in the event the insured’s death oc- 
curred while engaged in military service “within the confines of con- 
tinental United States,” and while the petition is silent as to exactly 
where the insured lost his life, it alleges, as above stated, that his death 
was the result of a collision between the Otranto, a ship upon which he 
was being conveyed to Europe, and another ship under the same con- 
voy, and this court will take judicial cognizance of the now well-known 
and historical fact that on October 6, 1918, the transport steamer Otranto 
accidentally collided with her sister ship Kashmir and was sunk in the 
North Channel, between the Irish and Scottish coasts. 

[4} It is true, and so conceded by the defendant, that under the al- 
legations of the petition, the plaintiff was entitled to recover the sum 
of $2.26, the reserve alleged to be due on the policy at the date of the 
death of the insured, and the petition showed a cause of action for that 
amount. Mloreover, it does not appear that this amount was ever 
tendered to the plaintiff by the defendant. Since, however, the petition 
was drawn in three counts, seeking a recovery of $1,500, $3,000, and 
$4,500, respectively and the reserve admitted to be due was only the 
nominal sum of $2.26, we think that the defendant should be allowed 
the privilege of paying this small amount and have the case finally dis- 
posed of, and we decline to reverse the judgment dismissing the plain 
tiff’s case, but affirm it, with direction that, when the remittitur is 
filed, the defendant pay to the plaintiff the amount of the reserve on the 
policy, with interest from August 11, 1919, the date when the defendant 
tefused payment of the policy. 

Judgment affirmed, with direction. 


Luke and Bloodworth, JJ., concur. 
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NEW YORK LIFE INS. CO. v. PATTEN. (No. 2108.) 
(Supreme Court of Georgia. Feb. 19, 1921.) 
106 Southeastern Reporter, 183 


(Syllabus by the Court.) 
INSURANCE—AGREEMENT IN APPLICATION HELD TO PRE- 
VENT AGENT’S KNOWLEDGE OF FALSITY OF REPRE- 
SENTATION BEING IMPUTABLE TO INSURER. 


An applicant for a policy of life insurance, “in his written and signed 
application for the policy,” made a false representation as to a matter 
material to the risk. The application contained the following: I agree 
* * * that only the president, a vice president, a second vice presi- 
dent, a secretary or the treasurer of the company can make, modify, or 
discharge contracts or waive any of the company’s rights or requirements, 
and that none of these acts can be done by the agent taking this applica- 
tion.” The insurance agent who solicited and delivered the policy knew, 
at the time of soliciting the writing and the delivery thereof, of this 
false representation made by the insured. Held that, in view of the ex- 
press limitations upon the power of the soliciting agent who received 
the application and who made manual delivery of the policy, the knowl- 
edge of such agent is not imputable to the insurer. 


(For other cases, see Insurance, Dec. Dig. § 376[1].) 


Certified Question from Court of Appeals. 


Action by E. E. Patten against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brought error to the Court 
of Appeals, which certified a question to the Supreme Court. Question 
answered in the negative. 


Bryan & Middlebrooks, of Atlanta, and Franklin & Langdale, 


of Valdosta, for plaintiff in error. 
E. .K. Wilcox, of Valdosta, for defendant in error. 


GeorcE, J. The question certified by the Court of Appeals is based 
upon the following state of facts: 

“This was a suit upon a policy of life insurance issued by the New 
York Life Insurance Company. A verdict was returned in favor of the 
plaintiff, and a new trial was subsequently denied. The undisputed evi- 
dence showed the insured, in his written and signed application for the 
policy sued upon, made a false representation as to a matter material 
to the risk; to wit, that no application for insurance upon his life had 
ever been declined or was then pending. It also appears that in that ap- 
plication the insured stipulated as follows. ‘I agree * * * that only 
the president, a vice president, a second vice president, a secretary, or 
the treasurer of the company can make, modify, or discharge contracts, 
or waive any of the company’s rights or requirements, and that none of 
these acts can be done by the agent taking the application. There was 
evidence showing that the defendant company’s agent who solicited and 
delivered the policy knew, at the time of the solicitation, the writing 
and the delivery thereof, of this false representation made by the insured. 

The question is whether, in view of the express limitations contained 
in the application upon the authority of the agent who received the appli- 
cation and who made the manual delivery of the policy, the knowledge 
of such agent is imputable to the insurer. The question excludes that class 
of cases where the application contains no express limitations upon the 
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power of the agent. It also excludes that class of cases where the appli- 
cation contains express limitations upon the power of the agent, but where 
the applicant has no notice or knowledge of such limitations, or where 
the agent has himself inserted false statements without authority from 
the applicant and without his knowledge or assent. While much may 
be said to the contrary, and there are many cases in other jurisdictions 
apparently to the contrary, nevertheless, in view of our own cases, the 
question propounded must be answered in the negative. In the recent 
case of Reliance Life Insurance Co. v. Hightower, 148 Ga. 843, 845, 98 
S. E. 469, 470, this court ruled: 


“An insurance company may limit the power of its agent: and when 
notice that the agent’s power is limited is brought home to the insured 
in such a manner as would put a prudent man on his guard, the insured 
relies at his peril on any act of the agent in excess of his power. The 
insured is bound by plain and unambiguous limitatons upon the power of 
the agent contained in his policy.” 

In addition to the cases there cited see Home Friendly Society v. 
Berry, 94 Ga. 606, 21 S. E. 583. See, also, Keasler v. Mutual Life 
Insurance Co. of New York, 177 N. C. 394, 99 S. E. 97, a case dealing 
w:th a Georgia contract of life insurance; Aetna Life Insurance Co. 
v. Moore, 231 U. S. 543, 34 Sup. Ct. 186, 58 L. Ed. 356; Prudential 
Life Insurance Ca. v. Moore, 231 U. S. 560, 34 Sup. Ct. 191. 58 L. 
Ed. 367: Mutual Life Insurance Co. v. Hilton-Green, 241 U. S. 613, 36 
Sup. Ct 676, 60 L. Ed. 1202. Attention is again directed to the distinc- 
tion between the powers of agents of fire and life companies. Generally 
the agent of a fire insurance company has power to fill up an issue the 
policies, and the acts and knowledge of such agent are the acts and knowl 
edge of the company. There is therefore manifest propriety in holding 
that the knowledge of such agent is imputable to the company. This is 
true even though the policy undertakes to limit expressly the power of 
the agent. In other words, where the agent is charged by the company — 
with the duty of acquiring knowledge for the company, or is clothed 
by the company with the actual or apparent authority to act for the 
company in the issuance of the policy, express limitations upon the 
power of such agent will not prevent the application of the general rule 
that knowledge of the agent as to matters within the general scope of 
his authogity is the knowledge of the principal. Johnson  v. 
Aetna Insurance Co., 123 Ge. 404, S$) 5S. BE. 39 107. Am. 
St. Rep. 92. The applicant in the instant case expressly agreed 
that “the agent taking the application” could not “waive any of the com- 
pany’s rights or requirements.” Manifestly, a life insurance company 
may define and limit the power of a mere soliciting agent; and one 
dealing with such agent cannot set up a waiver which he knew the agent 
had no power to make. The fact that such agent is intrusted with the 
policy merely for the purpose of making manual delivery thereof to 
the applicant does not alter the case. 


All the Justices concur. 
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NEW YORK LIFE INS. CO. v. PATTEN. (No. 10946.) 
(Court of Appeals of Georgia, Division No. 1. March 2, 1921.) 
106 Southeastern Reporter, 184 






(Syllabus bygthe Court.) 
1, KNOWLEDGE OF AGENT NOT IMPUTABLE TO INSURER. 


Where the written application signed by the applicant, for a policy 
of life insurance contains a stipulation “that only the president, a vice 
president, a second vice president, a secretary or the treasurer of the 
company can make, modify, or discharge contracts or waive any of the 
company’s rights or requirements, and that none of these acts can be 
done by the agent taking this application,” and where the applicant makes 
in his application a false representation as to a matter material to the 
risk, to wit, that no application for insurance upon his life had ever 
been declined or was then pending, and where the agent who solicted 
and delivered the policy to the applicant knew of this false representation 
at the time of the soliciting and delivery thereof, the knowledge of the 
agent was not imputable to the company, and the company itself having 
no such knowledge, the policy was void, and no recovery could be had 
thereon, 


(For other cases, see Insurance, Dec. Dig. § 376[1]. 


Error from City Court of Valdosta; J. G. Cranford, Judge. 


Action by E, E. Patten against the New York Life Insurance Com- 
pany. Judgment for plaintiff, and defendant brings error. Reversed in 
conformity to answer of Supreme Court to certified question (151 Ga. 


—, 106 S. E. 183.) 


Bryan & Middlebrooks, of Atlanta, and Franklin & Langdale, of 
Valdosta, for plaintiff in error. 


E. K. Wilcox, of Valdosta, for defendant in error. 





Luxe, J. This was a suit upon a policy of life insurance issued by 
the New York Life Insurance Company. A verdict was returned in favor 
of the plaintiff, and a new trial was subsequently denied. The undis- 
puted evidence showed that the insured, in his written and signed appli- 
cation for the policy sued upon, made a false representation as to a matter 
material to the risk, to wit, that no application for insurance upon his 
life had ever been declined or was then pending. It also appears that in 
that application the insured stipulated as follows: 


“I agree * * * that only the president, a vice president, a sec- 
ond vice president, a secretary, or the treasurer of the company can 
make, modify, or discharge contracts, or waive any of the company’s 
rights or requirements, and that none of these acts can be done by the 
agent taking this application.” 

There was evidence showing that the defendant company’s agent, 
who solicited and delivered the policy, knew at the time of the solici- 
tation, the writing, and the delivery thereof, of this false representation 
made by the insured. It is conceded by counsel for the insured that the 
plaintiff could not legally recover except for the last stated fact. He 
insists, however, that as the soliciting agent knew of the false represen- 
tation made by the insured in his application, the knowledge of the agent 
was the knowledge of the company, and it therefore waived its rights 
to set up this false representation as a defense to the action. 
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This court certified to the Supreme Court the question whether, un- 
der the above-stated facts, the knowledge of the company’s agent who 
solicited and delivered the policy was the knowledge of the company, and 
the answer of the Supreme Court is substantially set forth in the headnote 
to this case. See 151 Ga. —, 106 S. E. 183, rendered February 19, 1921. 

It follows from what has been said that the verdict in favor of 
the plaintiff was contrary to law and the evidence, and that the court 
erred in overruling the motion for a new trial. 

Judgment reversed. 


Broyles, C. J., and Bloodworth, J., concur. 


SOVEREIGN CAMP, W. O. W. v. RICKS. (No. 11552.) 
(Court of Appeals of Georgia, Division No: 2. March 4, 1921.) 
106 Southeastern Reporter, 185 


(Syllabus by Editorial Staff.) 

INSURANCE — AGENT OF FRATERNAL SOCIETY HELD NOT 
AUTHORIZED TO WAIVE PROVISION FOR INCREASED 
PREMIUM DURING MILITARY OR NAVAL SERVICE. 
Where the Constitution and laws of a fraternal benefit society, made 

a part of a certificate by the application, provided that no officer, em- 

ployee, or agent could waive any conditions or provisions, and a cer- 

tificate required the holder when entering the military or naval service 
to notify the home office and pay an additional premium, in default of 
which it provided for a reduction of the insurance, a statement by an 
agent to the applicant that the society had waived payment of such 
additional premium was not a waiver of the conditions in the certificate. 


(For other cases, see Insurance, Dec. Dig. § 755[2]. 


Error from Superior Court, Colquitt County: W. E. Thomas, Judge. 


Action by W. E. Ricks against the sovereign Camp, Woodmen of the 
World. Judgment for plaintiff, and defendant brings error... Reversed. 


L. L. Moore, of Moultrie, and D. E. Bradshaw, of Omaha, Neb., for 
plaintiff in error, 


Dowling & Askew, of Moultrie, for defendant in error. 
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DISTRICT GRAND LODGE NO. 18, G. U. O. O. F., v. MORRIS 
ET AL. (No. 11413.) 


(Court of Appeals of Georgia, Division No. 2 March 4, 1921.) 
. 106 Southeastern Reporter, 188 


(Syllabus by the Court.) 


1. INSURANCE—LAW OF BENEFIT SOCIETY AS TO PERSONS 
WHO MIGHT BE BENEFICIARIES HELD BINDING.AND 
ENFORCEABLE. 

Where it does not appear that the charter of a benefit society pro- 
habits the society from designating what classes of persons may be named 
as beneficiaries in the benefit certificates issued by it to its members, and 
where there is nothing in the laws of the state in which the charter 
is granted prohibiting such designation, a rule or law of the society, 
printed on the back of the certificate, and by the terms of the certificate 
expressly made a part thereof, prescribing that “only persons related to 
members by consanguinity or who sustain the relat:on of husband and 
wife shall be designated * * * as beneficiaries: Provided, however, 
that the former class shall only be designated when they are dependent 
upon the member for support and maintenance”’—is binding and enforce- 
able. Union Fraternal League v. Walton, 112 Ga. 315, 37 S. E. 389 


(For other cases, see Insurance, Dec. Dig. § 771.) 


2. INSURANCE — KNOWLEDGE OF OFFICERS OF SUBOR- 
DINATE LODGE THAT DESIGNATED BENEFICIARIES 
WERE NOT ENTITLED TO BE DESIGNATED HELD NOT 
NOTICE TO SOCIETY. 


Where it is provided in the application, which by the terms of the 
certificate is made a part of the contract, that knowledge by or informa- 
tion to the officers of the subordinate lodge of the society shall not be 
notice to the society or binding upon it, but that the society shall be 
bound only by knowledge or information in writing to the officers 
of the bureau of endownment of the society, any knowledge or informa- 
tion had by the officers of the subordinate lodge, either at the time of 
the issuance of the certificate or afterwards, that the beneficiaries named 
therein were not such as were entitled to be named as beneficiaries and 
receive benefits under the laws of the society, is not notice to the society. 
Union Fraternal League v. Walton, 112 Ga. 315, 37 S. E. 389. 


(For other cases, see Insurance, Dec. Dig, § 777. 


3. INSURANCE — VERDICT FOR PLAINTIFF UNAUTHORIZED 
WHERE BENEFICIARIES WERE NOT WITHIN CLASSES 
SPECIFIED AND SOCIETY WAS NOT CHARGED WITH 
NOTICE. 

In a suit on the policy by the beneficiaries named therein, where it 
appeared that none of them sustained the relation of husband or wife 
to the insured, or were dependent upon him for support and maintenance, 
and where it appeared that no notice of these facts, either at the time 
the policy was issued or afterwards, was ever possesed by the officers 
of the bureau of endownment of the society, but was possessed only by 
certain officrs of the subordinate lodge, a verdict for the plaintiff was 
unauthorized. 


(For other cases, see Insurance, Dec. Dig. § 777.) 
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Error from City Court of Sparta; F. Holmes Johnson, Judge. 

Action by J. A. Morris and others against the District Grand Lodge 
No. 18, Grand United Order of Odd Fellows of America, Jurisdiction of 
Georgia. Judginent for plaintiff, and defendant brings error. Reversed. 


C. P. Goree, of Atlanta, for plaintiff in error. 
Wiley & Lewis, of Sparta, for defendant in error. 


AMERICAN CENT. LIFE INS. CO. v. BOTT. (No. 10779.) 
(Appellate Court of Indiana, Division No. 2. April 1, 1921.) 
130 Northeastern Reporter, 432. 


INSURANCE—FRAUD OF INSURED IN SECURING POLICY NO 
DEFENSE TO CHECK ISSUED TO BENEFICIARY. 


Life insurance company, having voluntarily issued a check to the 
beneficiary without any investigation as to liability on the policy, cannot. 
in the absence of fraud on the part of the beneficiary in securing such 
check, defend in an action on the check on the ground that the insured 
was guilty of fraud in the securing of the policy; the debt evidenced by 
the policy being extinguished by the check. 


(For other cases, see Insurance, Dec. Dig. § 399.) 


Appeal from Circuit Court, Floyd County; John M. Paris, Judge. 

Action by Margaret Bott against the American Central Life In- 
surance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


Stotsburg & Weathers, of New Albany, and Woolen, Cox & Welliver, 
of Indianapolis, for appellant. 


Charles W. Schindler and Charles D. Kelso, both of New Albany, 
for appellee. 


McManan, J. This appeal is from a judgment in favor of appellee 
on a check issued to her by appellant, she being the beneficiary in a policy 
of insurance, issued by it on the life of her husband, he having died with 
such policy presumptively in force. 

Appellant filed an answer admitting that on November 6, 1919, it 
drew the check mentioned in the complaint for the sum of $1,000 payable 
to the order of the appellee; that said check was as it purported on its 
face to be, in full for all claims under a certain policy theretofore is- 
sued by it on the life of one John Bott and which was terminated 
October 27, 1919, by his death: that said check was delivered to appellee 
Novemeber 8, 1919, and deposited by her for collection, and in due 
course was presented to the bank on which it was drawn for payment, 
but that the bank on notice and order from appellant refused to pay 
the same. 

The answer then alleged that the insured, John Bott, prior to the 
time when he made application for insurance, was suffering from. certain 
diseases: that he then and for several years prior thereto had been re- 
ceiving a pension from the United States government from and on ac- 
count of physical disability, which facts were well known to the insured 
but were unknown to appellant until after the execution and delivery 
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of said check; that the said disability of the said insured, and the fact 
that he had disabilities and was drawing a pension, rendered him unfit 
as a risk for life insurance. It is then alleged that the insured, for the 
purpose of deceiving appellant and inducing it to issue said insurance 
policy, falsely and fraudulently stated in the application therefor that 
that he was not suffering from any of the named disabilities, had not 
consulted or employed a physician for himself, and had never applied 
for and secured a pension on account of any disability, which statements 
it is alleged were false and known to be false by the insured when made, 
and were made for the purpose of procuring such insurance; that appel- 
lant did not learn of the falsity of such statements until November 10, 
1919, after the delivery of said check, whereupon it stopped payment 
on said check and notified appellee that it would not be bound by said 
policy or said check, and that it on said day tendered and offered to pay 
appellee the amount of the premium paid on the policy with interest, 
which sum it paid into court for the use of appellee. 

A demurrer for want of facts having been sustained to this answer, 
appellant excepted, and, refusing to plead further, judgment was render- 
against it for the amount of the check. 

Appellant contends that the court erred in sustaining the demurrer 
to this answer, and in support of this contention says that it is funda- 
mental that statements made by an applicant in his application for life 
insurance relating to his health and physical condition are material to 
the risk and if false avoid the policy, and that where the knowledge of 
such fraud did not come to the insurer until after it had issued its check, 
such facts would be a good defense in an action upon the policy, or 
would be. sufficient on which to base an action to recover the money 
paid on such policy. 

Supreme Lodge v. Miller, 60 Ind. App. 269, 110 N. E. 556, Iowa 
Life Ins. Co, v. Haughton, 46 Ind. App. 467, 87 N. E. 702, and Fidel- 
ity, etc., Ass’n v. McDaniel, 25 Ind. App. 608, 57, N. E. 645, cited by ap- 
pellant, were actions based on the policy itself, and not on a check vol- 
untarily issued by the insurer in payment of the policy, without any de- 
mand by the beneficiary as appears to have been done in this case, and 
are not of controlling influence. 


Centennial Mutual Life v. Parham, 80 Tex. 518, 16 S. W. 316, was 
an action by the insurance company against the appellee who was the 
beneficiary in a policy of insurance issued on the life of his wife. . The 
action was brought on the theory that the policy was obtained through 
false representations made by the insured in her application, breach of 
warranties contained in the policy, and fraudulent combination between 
the insured and appellee to thus obtain the policy, as well as false and 
fraudulent statements made by appellee after the death of his wife for 
the purpose of securing the payment of the insurance. 

In National Life Ins. Co. v. Minch, 53 N. Y. 144, the beneficiary 
in the policy was the husband of the insured, and it was charged that 
he and his wife entered into a conspiracy to procure the issuance of a 
policy of insurance on the life of his wife in his favor, knowing at the 
time that she was suffering from an incurable malady, and that after 
the death of his wife the beneficiary made false and fraudulent state- 
ments as to the cause of her death, and that the company, believing such 
statements to be true and relying on them, paid the policy. 

In each of these cases it was charged that the beneficiary was 
guilty of fraud in procuring the issuance of the policies and also made 
false and fraudulent statements and representations after the death of 
the insured in order to secure the money on the policy. 
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Mutual Life Ins. Co. v. Wager, 27 Barb. (N. Y.) 354, was an ac- 
tion by the insurance company to recover back from Wager the amount 
paid on the policy wherein the life of one Frisbie had been insured in 
favor of Wager. When the application for insurance was made, Wager 
signed a statement to the effect that “as far as he knew” the insured 
was not afflicted with any disorder tending to shorten his life. This state- 
ment was made a part of the policy, which contained a provision that if 
the declaration made by Wager should be found to be untrue the policy 
should be void. The trial court charged the jury that— 


“If he (Frisbie) had (at any time on or before the date of the pol- 
icy) either ‘spitting of blood,’ within the meaning of the policy, or any 
disease which tends to shorten life, and the defendant knew it when the 
policy was effected, then the plaintiffs are entitled to recover all the 
money paid by them with interest. If Frisbie had none of these diseases, 
or if he had either of them and the defendant did not know it, the plain- 
tiffs cannot recover.” 

The court, after saying that this part of the instruction was worded 
with “remarkable correctness and caution,” said: 


“It is not claimed, and there being no direct evidence to show, that 
although Wager originally, when the policy was made, did not know 
that Frisbie had been and was afflicted with ‘spitting of blood,’ yet that 
subsequently and before he received the money from the company, he 
had been informed of that fact; the plaintiffs in their complaint and on 
the trial putting their charge of fraud and misrepresentation, against 
Wager, on the ground that the knowledge of Frisbie when he signed his 
declaration was the knowledge of Wager; and there being no evidence 
of any other or independent false pretense, act or devise of Wager after 
the loss, by means of which he obtained the money; or of a misrepre- 
sentation by him of any circumstance attending the loss calculated to 
mislead the company and to prevent inquiry: the charge substantially 
was, that the plaintiffs could not recover in this suit, without proof of 
fraud on the part of Wager in making the original contract of insur- 
ance; in other words, that the plaintiffs could not in this suit recover 
back the money paid by them, on the ground, merely, that the declara- 
tion of Frisbie that he had not been afflicted with ‘spitting of blood,’ 
etc., was false, and that they were ignorant of it at the time they paid 
the money.” 

Continuing on page 369, of 27 Barb., the court said: 


“The time for them to have avoided their contract was before its 
execution, if they had the means of doing so. They cannot avoid it 
after its execution, on the ground of mere mistake. * * * They are 
barred by their own act from maintaining this suit on any ground mere- 
ly affecting the validity of the original contract, known, or which upon 
inquiry might have been known, when they paid the loss, and which 
would have been a defense to an action on the policy; except fraud. In 
this action, they must be deemed, by the payment, to have settled, or 
waived, all questions of law or of fact as to the validity of the original 
contract, except fraud, which they had the means of raising when they 
paid the loss.” 

Smith v. Glens Falls Ins. Co., 62 N. Y. 85, is clearly against the 
appellant’s contention. The policy in this case was against loss by fire. 
After a partial loss, it was agreed between the insurer and the insured 
that the latter should surrender the policy to be canceled, and that the 
insurance company should pay $1,275 and the unearned premium. The 
policy was accordingly surrendered and canceled. The action was upon 
a special contract and not upon the policy. The court affirmed a judg- 
ment against the insurance company on the ground that there was no 
finding upon which the allegation of fraud in obtaining the new contract 
could be predicated, saying: 













Life.] Faris v. Faris. 577 






“The settlement and contract to pay a specified sum operates as a 
waiver of any warranty in the policy unless the settlement and contract 
were procured by fraud of the assured. and this is not found and 
scarcely claimed. It is said that the company did not know of the breach 
of the warranty at the time of the settlement. The answer is that when 
the claim was made for loss the company was required to ascertain the 
facts as to any breach of warranty. If they saw fit to pay the claim, 
or compromise it, or to make a new contract without such examina- 
tion, it must be deemed to have waived it, and in the absence of fraud 
it cannot afterwards avail itself of such breach. It cannot urge payment 
or settlement by mistake on account of knowledge of such breach. The 
time for investigation as to breaches of warranty is when a claim is 
made for payment, and if the company elects to pay the claim, or what 
is equivalent, to adjust it by an independent contract, it cannot after- 
ward, in the absence of fraud, retract and fall back upon the alleged 
breach of warranty.” 

In the instant case the check issued by appellant to appellee was 
delivered by appellant to appellee and received by her in payment of the 
life insurance policy. Therefore no recovery could be had by appellee 
on the policy. Her only remedy when the payment of the check was re- 
fused was to sue upon the check. The debt evidenced by the policy was 
extinguished. Northwestern Ins. Co. v. Kidder, 162 Ind. 382, 70 N 
489, 66 L. R. A. 89, 1 Ann. Cas. 509. 

The appellant, having voluntarily issued the check without any in- 
vestigation as to the liability on the policy, cannot, in the absence of 
fraud on the part of appellee in securing such check, defend on the 
ground that the insured was guilty of fraud in securing the policy. The 
answer failed to allege any fraud on the part of appellee. So far as we 
are advised from the pleading, she had no knowledge of the existence 
of the policy until the check sued upon was received. Appellant did not 
wait for any proof of the death of the insured or any request for pay- 
ment on the part of appellee. Its act in making the speedy payment was 
voluntary and made for purposes best known to itself, but not set out 
in its answer. 

The demurrer was correctly sustained. 


Judgment affirmed. 





































FARIS v. FARIS er at. (No. 10767.) 
(Appellate Court of Indiana, Division No. 2. March 30, 1921.) 
130 Northeastern Reporter, 444. 












1. INSURANCE—INSURER NOT ENTITLED TO IGNORE LOAN 
CONTRACTS, AND PAY FULL AMOUNT OF POLICY TO 
BENEFICIARY WIFE, WITHOUT DEDUCTION FOR NOTES. 


Where insured borrowed $1,700 on his life policy, executing his note, 
and insured and his wife borrowed $875 on two other policies, exe- 
cuting their two promissory notes, and each of the loan agreements with 
the life insurer was to the effect tuat, in the event of death of insured 
before payment of the note while the policy was in force, the amount of 
the note would be deducted from the amount payable on the policy, the 
wife, insured’s beneficiary suing his estate to recover the deductions on 
account of the notes made by the insurer in paying léss, cannot claim 
that the insurer, on her husband’s death, should have paid the full amount 
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of the policies to her and then have filed the notes as claims against his 
estate: the insurer, as against other creditors and the heirs, being bound 
to apply the fund in its hands as it had by contract agreed to do. 


(For other cases, see Insurance, Dec. Dig. § 179%.) 


Appeal from Circuit Court, Vigo County; Charles L, Pulliam, Judge. 


Action by Ada R. Faris against Ara R. Faris and others, admin- 


istratrices, etc. From a judgment for defendants, plaintiff appeals. 
Affirmed. m 


Walter S. Danner, of Terre Haute, for appellant. 


Cooper, Royse, Bogart & Gambill, of Terre Haute, and Maurice 
E. Tennant, of Indianapolis, for appellees. 


VIDICH v. OCCIDENTAL MUT. BENEFIT ASS’N. (No. 22910.) 
(Supreme Court of Kansas. March 12, 1921.) 
196 Pacific Reporter, 242. 


(Additional Syllabus by Editorial Staff.) 


5. INSURANCE — THOUGH LOCAL SECRETARY OF FRATER- 
NAL ORDER MISAPPROPRIATED PREMIUMS, INSURER IS 
LIABLE. 


Notwithstanding the by-laws of a fraternal insurance society pro- 
vided that local agents were agents only of the local chapter, yet, where 
the secretary of the local chapter was instrusted with the collection of 
premiums, payment to the secretary is binding on the association, though 
the secretary may have improperly disposed of the money without the 
knowledge of the member. 


(For other cases, see Insurance, Dec. Dig. § 740.) 


Appeal from District Court, Wyandotte County. 


Action by Annie Vidich against the Occidental Mutual Benefit As- 
sociation. From a judgment for plaintiff, defendant appeals. Affirmed. 


Burch, Litowich & Royce, of Salina, and Brady & Mellott, of Kan- 
sas City, for appellant. 


James F. Getty, of Kansas City, for appellee. 





Beck v. Sovereign Camp, W. O. W. 


BECK v. SOVEREIGN CAMP W. O. W. 
(Court of Appeals of Kentucky. March 4, 1921.) 
228 Southwestern Reporter, 427. 


1, INSURANCE—EVIDENCE HELD TO SHOW INSURED, WHEN 
APPLYING FOR MEMBERSHIP, OWNED AND OPERATED 
A SALOON. 


In action on certificate of fraternal insurance society, evidence held 
to show that decedent was the beneficial owner of a saloon and ope- 
rating it under his predecessor’s license, not only when the certificate was 
issued, but also when he made membership application. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 


2. INSURANCE—FALSE STATEMENT IN APPLICATION THAT 
APPLICANT WAS NOT IN SALOON BUSINESS HELD TO 
AVOID CERTIFICATE. 


False statement, in application for membership in fraternal insur- 
ance society, that applicant was not engaged directly or indirectly in the 
saloon business, was such a material representation, under Ky. St. § 
639, as to avoid the certificate issued to him; the declared policy of the 
society, as shown by its constitution and by-laws, being to exclude: from 
its membership persons so engaged. 


(For other cases, see Insurance, Dec. Dig. § 723[8].) 


Appeal from “Circuit Court, Jefferson County, Common Pleas Branch, 
Second Division. 

Action by Alice M. Beck against Sovereign Camp of the Woodmen 
of the World. Judgment for defendant, and plaintiff appeals. Affirmed. 


Hubbard & Hubbard, Eugene Hubbard, and Fred P. Caldwell, all of 
Louisville, for appellant. 


L. D. Greene and R. L. Page, both of Louisville, for appellee. 


ZETNA LIFE INS. CO. v. KIMBALL et At. 
(Supreme Judicial Court of Maine. March 7, 1921.) 
112 Atlantic Reporter, 708. 


2. INSURANCE—ASSIGNMENT -HELD TO CARRY ALL INTER- 


EST IN LIFE POLICY, AND NOT TO ASSIGN AS SECURITY 
ONLY. 


Where a policy on the life of a married woman who was liable, at 
least as an indorser, for debts of her husband, was first assigned by the 
woman and her husband, the beneficiary, as security, and later the in- 
sured and beneficiary assigned all their interest in the policy for an 
amount slightly greater than its surrender value, the assignee acquired 
all rights to the policy; it being valid in its inception, and the assign- 
ment being assented to by the insurer. 


(For other cases, see Insurance, Dec. Dig. § 222.) 
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3. INSURANCE—ASSIGNMENT TO PRESENT VALUE OF POL- 

ICY PASSES INTEREST OF ASSIGNOR. 

The assignment of a policy, made by the insured in good faith for 
the purpose of obtaining its present value, and not as a gambling risk 
between him and the assignee, or a cover for a contract of insurance 
between them, will pass the interest of the assignor, and the fact that 
the assignee has no interest in the life of the insured is not evidence, 
conclusive or prima facie, that the transaction is llegal. 


(For other cases, see Insurance, Dec. Dig. § 122.) 


4. INSURANCE — ASSIGNMENT BY INSURED AND BENFFI- 

CIARY DIVESTS THEM OF ALL INTEREST. 

An assignment of a life policy, executed in accordance with its terms 
by the insured and the only beneficiary, divests both of them, ‘and vests 
the assignee with the entire legal right in the policy. 

(For other cases, see Insurance, Dec. Dig. § 213.) 


5. INSURANCE—CREDITOR OR RELATION HAS “INSURABLE 

INTEREST.” 

An “insurable interest” in the life of another, such as will take 
contract of insurance out of the class of wager policies, is such an 
interest arising from the relations of fe party obtaining the insurance, 
either as a creditor of or surety for the assured, or from ties of blood 
or marriage, as will justify reasonable expectation of advantage or bene- 
fit from the continuance of his life. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

(For other definitions, see Words and Phrases, First and Second 
Series, Insurable Interest.) 


6. INSURANCE — LIFE POLICY IS NOT ONE OF INDEMNITY, 

AND INSURABLE INTEREST NEED NOT CONTINUE. 

A life insurance contract is not one of indemnity, and so does not 
require the insurable interest to continue as in the case of fire insurance: 
but it is a mere chose in action, which may be assigned in a bona fide 
transaction, and, if valid at its inception and assigned for a valuable 
consideration, the assignee may carry it on and receive the proceeds. 


(For other cases, see Insurance, Dec. Dig. § 123.) 


Appeal from Supreme Judicial Court, Cumberland County, in Equity. 


Bill of interpleader by the A®tna Life Insurance Company against 
Benjamin G. Kimball, Henry J. Conley, and Theodore Kerr. From a 
decree in favor of Theodore Kerr, claimant Conley appeals. Dismissed, 
and decree affirmed. 


Argued before Cornish, C. J., and Spear, Hanson, Philbrook, and 
Morrill, JJ. 


Henry J. Conley, pro se. 
William H. Murray, of Portland, for appellee. 





Life. ] Maguire v. Reough. 


MAGUIRE v. REOUGH et At. 
(Supreme Judicial Court of Massachusetts. Essex. March 7, 1921.) 
130 Northeastern Reporter, 270. 


3. INSURANCE—BILL TO RECOVER DEATH BENEFIT PROP- 
ERLY DISMISSED ON ACCOUNT OF ADEQUACY OF LE- 
GAL REMEDY. 

Plaintiff, suing to recover a death benefit alleged to be due from a 
voluntary association known as the United Brotherhood of Carpenters 
and Joiners of America, had a plain and adequate remedy at law despite 
her claim that the legal remedy was inadequate, in that at law all mem- 
bers of the association must be made parties defendant, and her bill in 
equity was properly dismissed. 

(For other cases, see Insurance, Dec. Dig. § 802.) 


Appeal from Superior Court, Essex County; Charles U. Bell, Judge. 
Suit by Belzemire Maguire, administratrix, against Charles H. Re- 


ough and others. From decree dismissing the bill, plaintiff appeals. 
Affirmed. 


Michael A. Sullivan, of Lawrence, for appellant. 
Coulson, Donovan & Hargedon, of Lawrence, for appellee. 


FRATERNAL AID UNION v. WHITEHEAD. (No. 21472.) 
(Supreme Court of Mississippi, Division B. March 21, 1921.) 
87 Southern Reporter, 453. 


(Syllabus by the Court.) 
2. INSURANCE—CONSTITUTION OF BENEFIT: SOCIETY THAT 
NO OFFICER OR AGENT MIGHT ALTER, MODIFY, OR 
WAIVE PROVISIONS HELD VOID. 


A provision in the constitution and by-laws of a benefit society that 
“no officer or member of the supreme lodge, except the supreme pres- 
ident by dispensation, nor any local or subordinate lodge or any officers 
or member thereof, or any organizer, deputy, or agent, shall have au- 
thority to change, alter, modify, or waive any of the provisions of this 
constitution,” is void because a corporation, society, or individual can- 
not repeal the law of estoppel and waiver, and because said provision 
does not leave any officer or agent of the society who may act for it so 
as to bind it as to these subjects. London Guarantee & Accident Co. 
v. M. C. Railroad Co., 97 Miss. 165, 52 South. 787. 


(For other cases, see Insurance, Dec. Dig. §§ 724[1], 755[2].) 


3. INSURANCE — REPRESENTATIONS IN APPLICATION NOT 
WARRANTIES WHEN MADE ON EXPLANATION OF MAN- 
AGER OF SOCIETY. 


Where a state manager of a benefit society whose powers are not 
limited by the by-laws of the society makes out an application for an 
applicant for a benefit certificate, and writes the answers to questions 
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propounded to the applicant and interprets the meaning of such ques- 
tions and writes answers after having the full facts explained to him by 
the applicant, the answers will not be held warranties so as to avoid the 
certificate issued thereon, even though not literally true. If they are 
not false, considered in the light of the facts made known to the agent, 
or if not false in the light of his explanations of the meaning and pur- 
pose of the questions asked, they will not avoid the policy or certificate. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 


Appeal from Circuit Court, Hinds County; W. H. Potter, Judge. 
Action by Mrs. Julia A Whitehead against the Fraternal Aid Union. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


Wells, Stevens & Jones, of Jackson, and A. J. Calhoun, of Memphis, 
Tenn., for appellant. 
Teat & Potter, of Jackson, for appellee. 


SOVEREIGN CAMP, W. O. W., v. GARNER. (No. 21216.) 
(Supreme Court of Mississippi, Division B. March 21, 1921.) 
87 Southern Reporter. 458 


(Syllabus by the Court.) 

1. INSURANCE—FRATERNAL BENEFIT SOCIETIES NOT GOV- 
ERNED BY GENERAL LAW AS TO FILING CONSTITUTION, 
BTC. 

Under chapter 206, Laws 1916, fraternal benefit societies are exempt 
from the provisions of section 2636, Code 1906 (Hemingway’s Code, 
§ 5102), and the existing requirements in reference to filing with the 
Insurance Commissioner the constitution, by-laws, rules, and regulations 
of such societies, and penalties for a failure to so file them, are contained 
in the provisions of chapter 206, Laws 1916. 


(For other cases, see Insurance, Dec. Dig. § 688.) 


2. INSURANCE—FRATERNAL BENEFIT SOCIETY’S LAWS ARE 
OF NO FORCE UNLESS FILED WITH INSURANCE COM- 
MISSIONER. 

Under the provisions of sections 12, 13, and 22, c. 206, Laws 1916, 
the constitution, by-laws, rules and regulations, and amendments there- 
to, of every fraternal benefit society transacting business in this state 
must be filed with the Insurance Commissioner to give them validity in 
this state, and if such constitution and by-laws are not so filed, there has 
been no legal adoption thereof so far as the interests of policy holders in 
this state might be affected thereby, and they will not avoid or defeat 
any policy issued by such society in this state. 


(For other cases, see Insurance, Dec. Dig. §693.) 


Appeal from Circuit Court, Covington County; W. H. Hughes, 
Judge. 

Action by Mrs. Floyd Dora Garner against the Sovereign Camp, 
Woodmen of the World. From a judgment for plaintiff, defendant ap- 
peals. Reversed and remanded. 


W. U. Corley, of Collins, for appellant. 
E. L. Dent, of Collins, for appellee. 





Life. ] Ross v. Capitol Life Ins. Co. 


ROSS v. CAPITOL LIFE INS. CO. (No 13450.) 


(Kansas City Court of Appeals.. Missouri. May 10, 1920. Rehearing 
Denied Dec. 13, 1920.) 


228 Southwestern Reporter, 889. 


1. INSURANCE—PROVISION FOR PAID-UP INSURANCE NOT 
SAME AS PROVISION FOR ‘UNCONDITIONAL COMMU- 
TATION OF POLICY FOR “NONFORFEITABLE” PAID UP 
INSURANCE, 


A life policy, providing “if this policy shall lapse after being in force 
three full years, it will automatically become a paid-up policy for such 
amount as is hereinafter set forth in the “Table of Surrender and Loan 
Values,’” did ‘not provide for an “unconditional commutation of the 
policy for nonforfeitable paid-up insurance” within the meaning of Rev. 
St. 1909, § 6949, providing that if the policy shall contain a provision 
for the wmconditional commutation of the policy for nonforfeitable 
paid-up insurance, section 6946 shall not be applicable, the latter statute 
providing that the net value of the policy computed under mortality 
tables shall be taken as a net single premium for temporary insurance 
for the full amount of the policy: for paid-up insurance is not “nonfor- 
feitable insurance.” 


(For other cases, see Insurance, Dec. Dig. § 350[3].) 


(For other definitions, see Words and Phrases, Second Series, Non- 
forfeitable. ) 


2. INSURANCE — STATUTORY PROVISIONS IN AVOIDANCE 
IN NONFORFEITURE STATUTE MUST BE FULLY COM- 
PLIED WITH. 


The statutory provisions in avoidance of the nonforfeiture statute 
must be fully complied with before an insurance company will be allowed 
to avail itself of such provisions. 


(For other cases, see Insurance, Dec. Dig. § 350[3].) 


Appeal from Circuit Court, Jackson County; Thos. J. Seehorn, 
Judge. 

Action by Mary C. Ross against the Capitol Life Insurance Com- 
pany. Judgment for defendant, and plaintiff appeals. Reversed and re- 
manded, with directions. . ‘ 


J. M. Johnson, Donald W. Johnson, and J. D. Hill, all of Kansas 
City, for appellant. 


Jones, Hocker, Sullivan & Angert, of St. Louis, and J. C.. Rosen- 
berger, of Kansas City, for respondent. 


E.tison, P. J. Plaintiff is the mother of Edward M. Ross, who 
died on the 22d of October, 1917. On the 21st of July, 1907, defendant is- 
sued two policies of insurance on his life, each for the sum of $2500 
payable to plaintiff. Deceased paid the premiums due for ten years, when 
he defaulted for those due the 21st of July, 1917, and they were un- 
paid at his death in the following October. Plaintiff, though deceased 
died in default, claimed the full amounts of the policies under the terms 
of section 6946, R. S. 1909, providing that after the payment of three 
annual premiums a life policy should not be forfeited for nonpayment 
of premiums falling due thereafter, but that the net value of the policy 
computed under mortality tables (under conditions therein named) shall 

Vol. LVII—38. 
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be taken as a net single premium for temporary insurance for the full 
amount of the policy. It is agreed that such premium would carry the 
policies beyond the death of deceased, if section 6946 controls. 

Special provision is made by section 6949 of the statute for avoiding 
the beneficia! terms of section 6946, and defendant relies upon such 
provision for defense to the present action. The provision is that sec- 
tion 6946 shall not be applicable, “if the policy shall contain a provision 
* * * for the unconditional commutation of the policy for nonfor- 
forfeitable paid-up insurance.” The policies involved contained this 
entirely different provision: 

“If this policy shall lapse after being in force three full years, it will 
automatically become a paid-up policy for such amount as is herein- 
after set forth in the ‘Table of Surrender and Loan Values’ herein.” 


It will be observed that the statute provides for an unconditional 
commutation of the policy for nonforfeitable paid-up insurance, and that 
that character of insurance is not provided for in these policies, in that 
the provision found in them is not for unconditional commutation for non- 
forfeitable paid-up insurance, but merely for a paid-up policy.” 

Defendant insisits that these provisions of the statute and of the poli- 
cies are, to all intent and purpose, alike, and offered judgment for the 
amounts commuted as indicated by its policy provisions, less a loan 
which deceased had obtained. The trial court took defendant’s view, 
and plaintiff appealed. 

[1] Defendant’s positicn and the facts we have disclosed forces it 
to claim that a policy for “paid-up insurance” is the same thing as a 
policy for \nonconditional commutation of a policy for nonforfeitable 
paid-up insurance: that is, that paid-up insurance is non-forfeitable in- 
surance. We think the position wholly untenable. 

[2] The couris have maintained vigilant watch on life policies of 
insurance to see that the statutory provisions in avoidance of the non- 
forfeiture statute are fully complied with before the insurance company 
will be allowed te avail itself ot such provisions. Smith v. Life Ins. 

0., 173 Mo 329, 338. 339, 72 S. W. 935: Cravens v. Ins. Co., 148° Mo. 
£83, 607, 608, 50 S. W. 519, 53 L. R. A. 305, 71 Am.. St. Rep. 628. 

It seems to he too clear for doubt that a simple provision that a 
policy will automatically become paid up is not the same, literally or in 
effect, as a provision for an unconditional commutation into a nonfor- 
feitable paid-up policy. Whittaker v. Ins. Co., 133 Mo. App. 664, 114 
S. W. 53; McLeod v. Ins. Co., 190 Mo. App. 653, 662, 176 S. W. 234. 

Defendant repeats his claim that the expressions, “paid-up insurance,” 
and “nonforfeitable paid-up insurance,” “mean precisely the same thing, 
because paid-up insurance is insurance that is fully paid for, i. e. non- 
forfeitable.” It is true that the Supreme Court said in Nicholas v. Ins. 
Co, 176 Me 355, 379, 75 S. W. 664, 670 (62 L. R. A. 657), that— 


“The very term ‘paid-up insurance’ conveys the meaning that no 
more payments are required, and we are of the opinion that when the 
Legislature is dealing with the subject of life insurance and uses the term 
‘paid-up insurance,’ it means an insurance for life, fully paid up.” 


Undoubtedly that is true; but a policy for life fully paid is by no 
means, necessarily, a policy w ithout conditions, or prohibitions. A policy 
fully paid up may well provide that the insured shall not go to war, un- 
dertake hazardous employment, and the like. At any rate, the terms of 
the statute must control in the construction. Nicholas v. Ins. Co., supra. 
176 Mo. loc. cit. 382, 75 S. W. 671, 62 L. R. A. 657. 

The foregoing views result in a reversal of the judgment and re- 
manding the cause, with directions to enter judgment for plaintiff for the 
amount of the policies. We do not see any reason for assessment of 
penalties. 

All concur. 





Life.] Grand Lodge, A. O. U. W., Neb., v. Same, Iowa. 585 


GRAND LODGE OF A. O. U. W. OF NEBRASKA yv. GRAND 
LODGE OF A. O. U. W. OF IOWA er at. (No. 21305.) 


(Supreme Court of Nebraska. April 11, 1921.) 
182 Northwestern Reporter, 510 


(Syllabus by the Court.) 
:NSURANCE—GRAND LODGE OF ONE STATE MAY BE EN- 
JOINED FROM TRANSACTING INSURANCE BUSINESS IN 
ANOTHER STATE TO INJURY OF GRAND LODGE OF 
THAT STATE. 


The “Grand Lodge of the Ancient Order of United Workmen of the 
state of Iowa” may be enjoined from transacting a fraternal insurance 
business in Nebraska in that name, though licensed by the state insurance 
board of Nebraska to do so, where such use of its name, its methods 
and its conduct will have a tendency to mislead the public in dealing with 
the “Grand Lodge of the Ancient Order of United Workmen of the 
State of Nebraska” and result in injury to the latter, a fraternal bene- 
ficiary association previously organized under the laws of Nebraska and 
transacting a fraternal insurace business therein in that name. 


(For other cases, see Insurance, Dec. Dig. § 697.) 


Appeal from District Court, Douglas County; Troup, Judge. 

Suit by the Grand Lodge of the Ancient Order of United Work- 
men of the State of Nebraska against the Grand Lodge of the Ancient 
Order of United Workmen of the State of Iowa and others for an in- 
junction. Injunction denied, and plaintiff appeals. Reversed and re- 
manded, with directions. 


Edward J. Lambe, of Beaver City, and Edward F. Leary and Nelson 
C. Pratt, both of Omaha, for appellant. 


Byron G. Burbank, of Omaha, and E. B. Evans, for appellees. 


HART v. WOODMEN OF THE WORLD. (No 290.) 
(Supreme Court of North Carolina. March 30, 1921.) 
106 Southeastern Reporter, 458. 


1. INSURANCE — ACCEPTANCE OF ORIGINAL PREMIUM 
AFTER NOTICE OF HAZARDOUS OCCUPATION  PRE- 
CLUDED FORFEITURE OF BENEFIT CERTIFICATE. 


Where the jury found that the holder of a benefit certificate gave to 
the clerk of his camp, as required by his certificate, notice of engaging 
in a hazardous occupation, and the corporation thereafter collected and 
retained the premiums paid at the original rate, it waived its right to 
forfeit the certificate for nonpayment of the additional premium required 
from those engaged in hazardous occupations. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 





586 Insurance Law Journal, Vol. 57. [June, 1921 


2. INSURANCE — NOTICE TO THE@CLERK OF CAMP AS RE- 
QUIRED IS NOTICE TO A FRATERNAL BENEFIT ASSO- 
CIATION. 

Notice of engaging in a hazardous occupation, given to the clerk of 
the local camp as required by the by-laws of a fraternal benefit associa- 
ton, is not’ce to the association, so that its retention of the premiums 
paid without increase for such’ occupation was waiver by its own acts 
of its rights to forfeit for nonpayment of the additional premium, and it 
cannot rely cn a provision of its by-laws denying.to any officer the right 
to waive any provision thereof. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 


Appeal from Superior Court, New Hanover County; Daniels, Judge. 
Action by Catherine H. Hart against the Woodmen of the World. 
Judgment for the plaintiff, and the defendant appeals. No error. 


Jos. W. Little and Geo. H. Howell, both of Wilmington, for appellant. 
E. K. Bryan, of Wilmington, for appellee. 


NEWMAN v. MASONIC MUT. LIFE INS. CO. (No. 221.) 
(Supreme Court of North Carolina. March 23, 1921.) 
106 Southeastern Reporter, 459 


INSURANCE — RECOVERY UNDER LIFE POLICY HELD 
PROPER WHERE INSURED DIED DURING GRACE PERIOD 
FOR PAYMENT OF LAST PREMIUM 
Where a 10-year renewable life insurance policy with premiums pay- 

able quarterly provided for 30 days’ grace for payments of premiums, 

the policy expiring by its terms December 31st, the last premium be-ng 
due on that date, and insured died on January 23d, insurer sending 
proof of death together with a statement that, as insured had 30 days’ 
grace in which to pay the premium, the policy was in full force, a re- 
covery on the policy was proper. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 


Appeal from Superior Court, Sampson County; Connor, Judge. 


Action by Sarah E. Newman against the Masonic Mutual Life In- 
surance Company. Judgment for plaintiff and defendant appeals. 
Affirmed. 


This is an action on a policy of insurance. 

The facts appear in the judgment rendered in the superior court, 
which is as follows: 

“This cause coming on for trial before his honor, George W. Connor, 
and a trial of the issues by jury being expressly waived by counsel of both 
sides, who agreed that the court should find the facts and enter judg- 
ment, etc., and upon consideration of the entire evidence submitted the 
court finds the following facts: 

“(1) That on December 15, 1906, M. J. Newman applied to de- 
fendant company for policy of insurance, the form of policy being 

a 10-year renewable eiieds with premiums payable quarterly. 
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“(2) That pursuant to said application policy numbered 6640 was 
duly issued on December 3, 1906, payable to plaintiff, Sarah E. Newman, 
upon proper proof of death of her husband, the insured, provided the 
policy was in force at the time of his death. 

“(3) By the terms of said policy it was expressly stipulated that 
30 days’ grace would be given for payment of any premiums after the 
first without interest and the policy should be null and void immediately 
after the time of grace, allowed for payment of any premium, had ex- 
pired. 

““(4) By the terms of said policy it was further stipulated that the 
same might be exchanged (without re-examination and without written 
application to the association at any time before its expiration when no 
premium was due and unpaid, for any other form of policy written 
by said association. (Whereby the association’s liability shall not be in- 
creased or premium rate lowered.) The new policy to run from the 
date of the surrender of this policy, at the rate of premium then charge- 
able by the association, on policies of that date, at the then age of the in- 
sured. 

“(5) That by the terms of said policy it was expressly stipulated 
that the privilege was given for renewing said policy without re-examina- 
tion for successive periods of 10 years each, before the expiration of 
each period, the premiums for new periods to be increased: with the in- 
creased age of the member according to table of rates stated and printed 
upon the policy, and to be payable on the dates mentioned therein. 

“(6) That said M. J. Newman paid all the premiums on said policy 
up to and including the quarterly premium due October 1, 1916, and said 
policy by its terms would have expired on December 31, 1916. 


(7) That on December 4, 1916, defendant company wrote a letter to 
said Newman, calling his attention to the fact that his policy would 
expire December 3, 1916, and if he renewed it for another period of 
10 years the quarterly premium due December 31, 1916 would be $23.44, 
in which letter the said company directed his attention to his rights to 
exchange this policy to a whole life policy, setting forth the advantages 
to the insured of the exchange. 

“(8) That on December 13, 1916, the defendant company again 
wrote Newman a letter, acknowledging its receipt of its letter of the 12th 
of December, 1916, setting forth in full the terms and provisions in ac- 
cordance with which he might take a whole life policy, and by said letter 
advised the insured further as follows: ‘You of course have until Janu- 
ary 30th, 1917. to pay the premium due December 3lst, 1916.’ 

“(9) That on December 15, 1916, the defendant company forwarded 
to insured a notice by postal card, advising him that the premium on 
his policy of $23.44 would be due December 31, 1916, and this premium 
would keep his policy in force till April 1, 1917, and that said notice was 
duly received by said Newman. 

(10) That on January 3, 1917, the insured, M. J. Newman, wrote 
defendant company advising it that he was unable to avail himself of 
his privilege of exchanging his 10-year renewal policy for a whole life 
policy. 

“(11) That on January 3, 1917, the defendant company wrote sa‘d 
M. J. Newman a letter advising him that no reply had been received from 
him to its letter of December 13, 1916, relative to the exchange and con- 
version of the 10-year policy into a whole life policy, and further ad- 
vising him that it had mailed him on December 15, 1916, its regular 
postal card notice for the quarterly premium sum of $23.44, due Decem- 
ber, 1916, under his 10-year term policy, and further advising him that if 
he desired to make the change it would adjust his premiums accordingly. 

“(12) That on January 23, 1917, the insured died, was buried the 
24th of January, 1917, and on the 25th of January, 1917, the plaintiff 
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through his attorney, Henry E. Faison, Esq., duly mailed notice of in- 
sured’s death to the defendant company at Washington, D. C., and re- 
quested its blanks upon which proofs of his death could be made. 

“(13) That replying thereto on January 26th, the said company wrote 
the said attorney for plaintiff, acknowledging receipt of the proofs of 
death of M. J. Newman, requesting the same to be filled up and returned, 
and further stating, ‘That this association does not take advantage of tech- 
nicalities in settlement of policies.’ 

“(14) That said blanks were duly filled out and returned to the 
company on January 27, 1917, and on February 3d, following, the defend- 
ant company advised said attorney that the proofs of death had been 
duly received, but declined to pay the plaintiff anything on the policy. 

“And upon the foregoing facts, the court being of the opinion that 
the policy was valid and in.force at the death of the insured, M. J. New- 
man, adjudges that the defendant company is liable to the plaintiff here- 
in and hereby rendering judgment in her behalf that she recover of the 
defendant company the sum of $2,000, less the sum $23.44 and interest 
on said balance of $1,976.56 from February 3, 1917, till paid, and the 
costs of this action to be taxed by the clerk. 

Geo. W. Connor, Judge.” 


From this judgment the defendant company appealed to the Supreme 
Court. 


Winston & Matthews, of Windsor, and J. P. Schick, of Washington, 
D. C., for appellant. 

Henry E. Faison, of Clinton, and James S. Manning, o1 — for 
appellee. 


Per Curtum. The facts found are sufficient to support the Judgment, 
which seems to be in accord with the views of the defendant before 
this action was commenced, as its secretary and general manager wrote 
the attorney for the plaintiff on January 26, 1917: 

“Mr. Newman’s premium was due on December 3lst, and he had 
thirty days’ grace in which to pay it. The policy was therefore in full 
force — effect when he died. We are therefore inclosing you the proofs 
of death.” 


Affirmed. 


STATE GRAND LODGE OF PENNSYLVANIA OF LOYAL 
ORANGE INSTITUTION OF UNITED STATES OF AMERICA 
v. MORRISON et AL. 


(Supreme Court of Pennsylvania. March 7, 1921.) 
112 Atlantic Reporter, 862 


INSURANCE—SUBORDINATE LODGE JOINING SFCESSION 
MOVEMENT FROM STATE GRAND LODGE BECOMES 
DORMANT. 


When a number of persons associate to form a fraternal order, 
submitting themselves to certain rules and reglulations, they inaugur- 


ate their own laws for government, and agree to be bound thereby 
and members of a lodge who become dissatisfied cannot join a secession 
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from the State Grand Lodge of the order and after persisting in a will- 
ful violation of its laws claim that under the provisions of such laws 
they have not become dormant as a subordinate lodge. 


(For other cases, see Insurance, Dec. Dig. § 697.) 


Appeal from Court of Common Pleas, Philadelphia County: John 
M. Patterson, Judge. 

Suit by the State Grand Lodge of Pennsylvania of the Loyal Orange 
Institution of the United States of America, incorporated under the laws 
of the state of Pennsylvania in the name of Loyal Orange Institution of 
the State of Pennsylvania, against John Morrison and others, individ- 
ually and as members and officers and as representing all other persons 
associated with them as a society or Lodge attempting to constitute 
themselves the Star Spangled Banner Loyal Orange Lodge, No. 65, of the 
Loyal Orange Institution of the United States. From decree for plain- 
tiff, defendants appeal. Affirmed. 


Argued before Frazer, Walling, ‘Simpson, Kephart, Sadler, and 
Schaeffer, JJ. 


C. Oscar Beasley, of Philadelphia, for appellants. 
Walter L. Sheppard, of Philadelphia, for appellee. 


DERRICK v. SOVEREIGN CAMP, W. O. W. (No. 10573.) 
(Supreme Court of South Carolina. Feb. 28, 1921.) 
106 Southeastern Reporter, 222 


INSURANCE—SOVEREIGN CAMP HELD LIABLE IN TORT FOR 

INJURIES TO NEW MEMBER DURING INITIATION. 

Subordinate lodges of the Woodmen of the World are agents of the 
Sovereign Camp in initiating and making members of the order, and the 
acts of subordinate camp are binding upon the Sovereign Camp, even 
though such acts ate not authorized by the Sovereign Camp, and the 
Southern Camp may be liable in damages in tort for injuries sustained 
both compensatory and punitive. 


(For other cases, see Insurance, Dec. Dig. § 687.) 


Appeal from Common Pleas Circuit Court of Saluda County; S. W. 
. Shipp, Judge. 

Action by James P. Derrick against the Sovereign Camp of the 
Woodmen of -the World. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 


= & Belser, of Columbia, and E. W. Able, of Saluda, for ap- 
pellant. 

B. W. Crouch, C. J. Ramage, and J. D. Griffith, all of Saluda, for 
respondent. 
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WEST y. SOVEREIGN CAMP, W. O. W. (No. 10588.) 
(Supreme Court of South Carolina. March 16, 1921.) 
106 Southeastern Reporter, 479 


INSURANCE—KNOWLEDGE THAT INSURED WAS WORKING 

ON TRAIN NOT BASIS OF WAIVER OR ESTOPPEL. 

Where the laws of a fraternal beneficiary association specified cer- 
tain occupations, including that of brakeman on a railway freight train, 
as hazardous occupations, for which additional dues were required 
which one becoming a brakeman never paid, waiver or estoppel could 
not be predicated on the knowledge of officials of the local camp that he 
was “working on a train” ; that not being specified as a hazardous oc- 
cupation, 


(For other cases, see Insurance, Dec. Dig. § 755[1].) 


Appeal from Common Pleas Circuit Court of Spartanburg County; 
T. S. Sease, Judge. 

Action by Irances Wesf against Sovereign Camp, Woodmen of the 
World. From a judgment for defendant, plaintiff appeals. Affirmed. 


Bomar & Osborne, of Spartanburg, for appellant. 
H. E. De Pass and J. Hertz Brown, both of Spartanburg, for 


respondent. 


FIRST TEXAS STATE INS. CO. v. SMALLEY et at. (No. 2750.) 
(Supreme Court of Texas. March 2, 1921.) 
228 Southwestern Reporter, 550 


1. INSURANCE — INDUSTRIAL POLICIES CANNOT PROVIDE 
FOR SETTLEMENT FOR LESS THAN AMOUNT INSURED, 
PLUS DIVIDENDS, AND LESS INDEBTEDNESS AND PRE- 
MIUMS. 


Under Rev. St. 1911, art. 4742, subd. 3, providing that no life in- 
surance policy shall contain any provision for settlement for less than 
the amounts insured on the face of the policy, plus dividends and less 
indebtedness and premiums, a policy cannot contain the prohibited pro- 
visions, though issued on the industrial plan in small amounts and for 
weekly or biweekly premiums. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


2. INSURANCE — CONDITION REDUCING INSURANCE FOR 
DEATH FROM SPECIFIED DISEASES ORIGINATING WITH- 
IN FIRST YEAR HELD VOID, THOUGH ON FACE OF POL- 
Ys 


A condition on the on of a life insurance policy immediately fol- 
lowing the statement of the amount of the insurance providing for pay- 
ment of one-half only of such amount for death from certain diseases 
having their begining during the first 12 months of the policy, is void 
under Rev. St. 1911, art. 4742, subd. 3, prohbiting provisions for settle- 
ment for less than the amounts insured on the face of the policy etc. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 
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Certified Questions from Court of Civil Appeals of First Supreme 
Judicial District. 

Action by Katie Smalley and others against the First Texas State 
Insurance Company. A judgment for plaintiffs was affirmed by the Court 
of Civil Appeals, which, pending consideration of a motion for re- 
hearing certified questions to the Supreme Court. Questions answered. 


Baker, Botts, Parker & Garwood, of Houston, for plaintiffs. 
Atkinson, Graham & Atkinson, of Houston, for defendant. 


INDEPENDENT ORDER OF PURITANS v. PARKER. (No. 2361.) 
(Court of Civil Appeals of Texas. Texarkana. Feb. 3, 1921.) 
228 Southwestern Reporter, 363 


1. INSURANCE — BY-LAWS OF FRATERNAL SOCIETY NOT 
SUFFICIENTLY CERTAIN TO RAISE RATES; RETENTION 
OF PAYMENTS WAIVES THEIR INSUFFICIENCY. 

On the certificate of a member of a fraternal society providing that 
the beneficiary would on the death of insured be paid $1,000 if insured 
had complied with all by-laws then existing or thereafter in force, such 
sum is recoverable, the monthly assessment provided by the certificate 
having been regularly paid and accepted without any knowledge by in- 
sured that it was insufficient to maintain that amount of insurance, not- 
withstanding a by-law enacted after issuance of certificate providing that 
the amount of insurance payable on a certificate shall depend on and be 
fixed and determined by the amount of monthly premium payments at 
the age attained by the member at the rate on the basis of the American 
Mortality Experience Tables: it being impossible for any one other 
than an expert actuary to determine from the tables that any greater 
payment was required, and the by-law being therefore inoperative. 

(For other cases, see Insurance, Dec. Dig. §§ 719[3], 755[3].) 


2. INSURANCE—FRATERNAL BENEFIT SOCIETY MAY RAISE 

RATES ON EXISTING CERTIFICATE. 

Under Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4834, a fraternal 
benefit society may by by-law raise amount of assessments payable on an 
existing policy. 

(For other cases, see Insurance, Dec. Dig. § 719[3].) 


3. INSURANCE — STATUTE AGAINST SOCIETY ACCEPTING 
TRANSFER OF MEMBERSHIP INAPPLICABLE TO FOR- 
EIGN SOCIETY. 

Vernon’s Sayles’ Ann. Civ. St. 1914, art. 4841, inhibiting a domestic 
fraternal benefit society accepting transfer of membership, unless evi- 
denced in a certain way, is inapplicable to a society of another state. 

(For other cases, see Insurance, Dec. Dig. § 712.) 


Appeal from District Court, Upshur County; J. R. Warren, Judge. 
Action by W. R. Parker against the Independent Order of Puritans. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


J. M. Buford, of Mt. Pleasant, for appellant. 
T. H. Briggs, of Gilmer, and Simpson, Lasseter & Gentry, of Tyler, 
for appellee. 
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HUNTINGTON v. FRATERNAL RESERVE ASS’N OF OSH- 
KOSH. 


(Supreme Court of Wisconsin. March 8, 1921.) 
181 Northwestern Reporter, 819. 


1, INSURANCE — “SOLDIER IN REGULAR- ARMY” MEANT 
SOLDIER IN ARMY OF ANY COUNTRY, BEING USED IN 
OCCUPATIONAL SENSE; “REGULAR ARMY.” 


The term “regular army,” as used in an insurance certificate provid- 
ing 40 per cent. only of claim should be paid if insured should engage 
in any of the following occupations, viz. railway switchman, soldier in 
regular army in time of war, etc., meant a soldier in the regular army 
of any country, the term “regular army” not being construable with ref- 
erence to the congressional classification of the military organizations of 
the United States. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 


2. INSURANCE—CONTRACTS CONSTRUABLE MOST STRONG- 
LY AGAINST INSURER. 


Insurance contracts are to be construed most strongly against the in- 
surer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE — BENEFICIARY NOT ENTITLED TO FULL 
FACE VALUE OF CERTIFICATE, THOUGH INSURED, WHO 
ENLISTED IN ARMY, DIED FROM NATURAL CAUSES. 


Under an insurance certificate stipulating for payment of only 40 
per cent. of claim accruing while insured was occupied as railroad 
switchman, soldier in regular army in time of war, etc.,’ whether result- 
ing from such changed occupation or not, directly or indirectly, the bene- 
ficiary of insured, who joined the National Guard and thereafter under 
army regulations became a member of the United States army when the 
United States was at war with Germany, is not entitled to recover the 
full face value of the certificate. though insured died from natural 
causes, and not from any hazard peculiar to war. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 


4. INSURANCE—SECRETARY OF LOCAL COUNCIL WITHOUT 
AUTHORITY TO BIND COMPANY BY STATEMENT AS TO 
EXTRA ASSESSMENTS ON CERTIFICATE OF SOLDIER. 


Under by-law of an insurer providing that the officers of the local 
council were agents of the members and not of the Supreme Council, 
the secretary of a local council had no authority to bind the insurer by 
a statement to a beneficiary that the certificate of insured who had en- 
listed in the army in time of war did not require the payment of extra 
assessments to keep the certificate good for: its full value as long as 
insured was on this side of the Atlantic Ocean. 


(For other cases, see Insurance, Dec. Dig. § 755[2].) 


Appeal from Circuit Court, Shawano County; E. V. Werner, Judge. 

Action by Anna Huntington against the Fraternal Reserve Associa- 
tion of Oshkosh. From judgment for defendant plaintiff appeals. Af- 
firmed. A 


A. M. Andrews, of Shawano, for appellant. 
E. R. Hicks, of Oshkosh, for respondent. 
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WESTCHESTER FIRE INS. CO. v. BELL. (No. 1825.) 


(Supreme Court of Georgia. Feb. 21, 1921. Rehearing Denied Feb. 28, 
1921.) 


106 Southeastern Reporter, 186. 










(Syllabus by the Court.) 
INSURANCE—DAMAGE FROM BLOWING UP NEIGHBORING 

BUILDING TO PREVENT SPREAD OF FIRE WITHIN EX- 

CEPTION AS TO EXPLOSION: STATUTORY PROVISION 

MAY BE AVOIDED BY EXPRESS STIPULATION; EXCEP- 

TION NOT CONTRARY TO PUBLIC POLICY. 

A policy issued to the owner of a described building insured him in 
a stated amount against all direct loss or damage by fire, except as pro- 
vided in the policy, which might be sustained by the assured upon the 
building; it being further provided therein that the insurer should not 
be liable for loss caused directly or indirectly by explosion of any kind, 
unless fire ensues, and in that event for damage by fire only. Held, that 
a loss by the breaking of glass in the doors and windows, and by the de- 
struction of plastering in the insured building, caused from concussion 
alone produced by explosion of dynamite employed by the fire depart- 
ment of a city in blowing up a neighboring building to prevent a further 
spread of a conflagration which threatened to burn the injured building, 
fell within the exception stated in the policy, and the company was not 
liable therefor: and this is true notwithstanding the declaration in the 
Civ. Code 1910, § 2476, that “a loss or injury may occur from fire with- 
out the actual burning of the articles or property; as, a house blown up 
to stop a conflagration.” 

(For other cases, see Insurance, Dec. Dig. § 421.) 


Beck, P. J., and Atkinson, J., dissenting. 





























Certiorari from Court of Appeals. 
Action by B. F. Bell, administrator, against the Westchester Fire i" 
Insurance Company. Judgment for plaintiff was affirmed by the Court 
of Appeals (24 Ga. App. 528, 101 S. E. 590), and defendant brings cer- 
tiorari. Reversed. Judgment conformed to in Court of Appeals, in 
106 S. E. 188. 












King & Spaulding, of Atlanta, for plaintiff in error. 
McElreath & Scott, of Atlanta, for defendant in error. 








Fisu, C. J. Bell brought suit against the Westchester Fire In- 
surance Company in the municipal court of Atlanta, upon a policy of 
insurance issued by the defendant. The case was tried by the court with- 
out a jury, upon an agreed statement of facts: and judgment was ren- 
dered against the defendant: it was taken by certiorari to the superior 
court, where the judgment of the trial was affirmed. Upon writ of error 
to the Court of Appeals there was an affirmance of the ruling of the su- 
perior court 24 Ga. App. 528, 101 S. E. 590. The case is here on cer- 
tiorari to the Court of Appeals. 

The policy was on the building known as 670 North Boulevard in 
the city of Atlanta. While it was in force a conflagration occurred in 
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the city, which became so great that the fire department, in order to 
prevent its farther progress, resorted to the use of dynamite to blow up 
the buildings in the path of the fire, the purpose being to thus stop the 
progress of the conflagration, and to prevent its extending beyond the 
buildings thus dynamited. A building approximately 150 feet distant 
from No. 670 was for such purpose dynamited, but no part thereof was 
burned, but the concussion of the air resulting from the explosion caused 
by the dynamite broke many glasses in the doors and windows and de- 
stroyed plastering in No. 670, the insured building, which was not ignited 
by fire. Due proof of such loss was made by the plaintiff. The question 
whether the insurance company would have been liable under the policy, 
in view of the Civil Code, 1910, § 2476, providing that: 

“A loss or injury may occur from fire. without the actual burning of 
the article or property; as, a house blown up to stop a conflagration.” 
—had there been no excepting clause in the policy, is of course not here 
for decision. The only question presented for determination is whether 
or not the loss claimed is covered by the policy in suit, or excepted 
therefrom. 

It is clear to us that the loss was not covered by the policy, but fell 
squarely within the exception set out therein. The policy insured 
“against all direct loss or damage by fire, except as provided in the policy, 
which might be sustained by the assured upon” the building known as 
No. 670, etc. The exception is that the company ‘‘shall not be liable for 
loss caused directly or indirectly by invasion, insurrection, riot, civil 
war or commotion, or military or usurped power, or by order of any 
civil authority; or by theft: or by neglect of the insured to use all 
reasonable means to save and preserve the property at and after a fire 
or when the property is endangered by fire in neighboring premises: or 
(unless fire ensues, and, in that event, for damage by fire only) by ex- 
plosion of any kind, or lightning, but liability for direct damage by 
lightning, may be assumed by specific agreement hereon.” The excep- 
tion expressly states that the company shall not be liable for loss caused 
directly or indirectly by explosion of any kind, unless fire ensues, and, 
in that event, for damage by fire only. This language is explicit and un- 
equivocal. The use of the expression “explosion of any kind” indicates 
that explosions of more than one kind were contemplated; and the obvi- 
ous meaning of the exception is that the company shall not be liable for 
loss caused directly or indirectly by any kind of an explosion whatsoever, 
unless fire ensues from the explosion, and in that event the company 
shall be liable for damages caused by the fire only, and not by the explo- 
sion, The provision. of our Civil Code, § 2476, which, in effect, declares 
that a house blown up to stop a conflagration may be considered a loss by 
fire, if applicable to the facts of the contract of insurance under the pol- 
icy here involved for the conclusive reason that the language embodied in 
the exception in the policy necessarily excludes the provisions of the 
Code section from the contract made by the policy. The exception 
was doubtless inserted in the policy with the specific intention of pre- 
venting such Code section, and similar statutes of other states, as well 
as the general law of insurance as pronounced by some courts from be- 
coming a part of the policy. The Code section not requiring expressly, or 
even impliedly, that its provisions shall become and constitute a part 
of every policy of fire insurance executed in this state, the parties to such 
a contract of insurance had a right to avoid its application by an ex- 
press stipulation in the policy which necessarily excluded it. Nor do we 
see how the contract of insurance entered into voluntarily and knowingly 
by the parties thereto, and which necessarily eliminates therefrom a pro- 
vision of the Code that the blowing up of a house to prevent a conflagra- 
tion may be a fire loss, contravenes public policy. 
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The question whether a loss of the character of that in this case falls 
within an exception in a policy similar to the one here involved has been 
before many courts of last resort; and the overwhelming weight of 
authority is to the effect that such a loss falls within the exception, and 
that the company is not liable. See United States Life, etc., Co. v. 
Foote, 22 Ohio St. 340, 10 Am. Rep. 735; Transatlantic Fire Ins. Co. v. 
Dorsey, 56 Md. 70, 40 Am. Rep. 403; Briggs v. Ins. Co., 53 N. Y. 446, 
449; Mitchell v. Potomac Ins. Co., 183 U. S. 42, 22 Sup. Ct. 22, 46 L. 
Ed. 74: Washburn v. Western Ins. Co., Fed. Cas. No. 17,216; Phoenix 
Ins. Co. v. Greer, 61 Ark. 509, 33 S. W. 840; Heuer v. Winchester Fire 
Ins. Co., 151 Ill, 331, 37 N. E. 873, affirming 44 Ill. App. 429: Miller v. 
London, etc., Fire Ins. Co., 41 Ill. App. 395; Caballero v. Home Mut. 
Ins. Co., 15 La. Ann. 217; Hustace v. Phenix Ins. Co, 175 N. Y. 
292, 67 N. E. 592, 62 L. R. A. 651, reversing 71 App. Div. 309, 75 
N. Y. Supp. 568: German Fire Ins. Co. v. Roost, 55 Ohio St. 581, 
45 N. E. 1097, 36 L. R. A. 236, 60 Am. St. Rep. 711; Smiley v. 
Citizens’ Fire & Life Ins. Co., 14 W. Va. 33; Insurance Co. v. Tweed, 
74 U. S. (7 Wall.) 44, 19 L. Ed. 65; Commercial Ins. Co. v. Robinson, 
64 Ill. 265, 16 Am. Rep. 557: Dows v. Faneuil Hall Ins. Go., 127 Mass. 
346, 34 Am. Rep. 384; Hall v. National Fire Ins. Co., 115 Tenn. 513, 
92 S. W. 402, 112 Am. St. Rep. 870, 5 Ann. Cas. 779; Everett v. London 
Assur., 19 C. B. N. S. 126; Ross v. Liverpool, etc., Ins. Co., 83 N: J. 
Law, 342, 84 Atl. 1050: Eppens v. Hartford Fire Ins. Co., 99 App. Div. 
221, 90 N. Y. Supp. 1035: Phoenix Ins. Co. v. Adams (Ky.) 127 S. W. 
1008: Metropolitan Casualty Ins. Co. v. Bergheim, 21 Colo. App. 527, 122 
Pac. 812. 


Judgment reversed. 
All the Justices concur, except. 


Beck, P. J., and ATKINson, J. (dissenting). The statute (Civil 
Code , § 2476) referred to in the opinion of the majority, defines “loss 
by fire,” and makes it include loss by explosion of dynamite when done 
to stop a conflagration. Under this definition, a loss is “by fire,” 
whether caused by actual flames or from explosion of dynamite, made to 
to stop a conflagrat‘on. The contract of insurance must be construed 
in connection with the statute, which becomes a part of the contract. 
The explosion of dynamite to stop the conflagration was intentional, and 
was done for the benefit of both the insurer and insured. That is not 
the kind of explosion contemplated by the exception in the policy of in- 
surance. It had reference to accidental explosions or explosion from 
other causes, such as might result from negligence or wrongdoing, or 
other cause than voluntary act where necessary and done to stop a con- 
flagration. Applying the contract as embodying the statute, if dynamite 
is exploded to prevent a conflagration, and a window in a neighboring 
building be broken by the concussion, the less would be as much a direct 
loss by fire, within the meaning of the contract, as if a burning coal 
blowing from a conflagration should touch the window and cause it to 
break from the heat. If the contract, as embodied in the policy of insur- 
ance, should be literally or strictly construed without reference to the 
statute, a different result would be required; but the statute is by opera- 
tion of law written into the contract, and its provisions are not ex- 
cluded expressly or by necessary implication by the language of the 
policy The decision cited by the majority did not involve cases in which 
statutes similar to the Code provision, supra, entered into the contract. 
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FIDELITY PHENIX FIRE INS. CO. OF NEW YORK v. ANDER- 
SON. (No. 10602.) 


(Appellate Court of Indiana, April 1, 1921.) 
130 Northeastern Reporter, 419 


1, INSURANCE — POLICIES LIBERALLY CONSTRUED FOR 
INSURED. 
Insurance policies must receive a liberal construction in favor of 
the insured. 
(For other cases, see Insurance Dec. Dig. § 146[3].) 


2. INSURANCE — WINDSTORM POLICY COVERED LOSS OF 

HORSE FRIGHTENED INTO FATAL INJURY. 

A policy, agreeing to make good all immediate loss or damage to the 
property insured which should happen by windstorm, cyclone, and torna- 
does, covered loss of a horse secured in the barn, when, terrified by the 
blowing in of a door, the horse broke its halter and forced its hind foot 
through the rear part of the stable, so that it could not extricate itself, 
and when injured so that it died from the injuries and exhaustion. 


(For other cases, see Insurance, Dec. Dig. § 423.) 


Enloe, J., dissenting. 


Appeal from Circuit Court, Hancock County: Jonas P. Walker, 
Judge. : 

Action by Verne Anderson against Fidelity Phenix Fire Insurance 
Company of New York. From judgment for plaintiff, defendant appeals. 
Affirmed. 


Burke G. Slaymaker, of Indianapolis, and L. H. Burnett, for ap- 


pellant. 
Charles L, Tindall, of Greenfield, for appellee. 


CONWAY BROS. v. IOWA HARDWARE MUT. INS. ASS’N. 
(No. 33539.) 


(Supreme Court of Iowa. March 10, 1921.) 
181 Northwestern Reporter, 768. 


1. INSURANCE—CANCELLATION OF FIRE POLICY MUST BE 
SPECIALLY PLEADED. 


In action on a fire policy, the cancellation of the policy, to be avail- 
able as a defense, must be specially pleaded under Code, § 3629: a gen- 
eral denial being insufficient. 


(For other cases, see Insurance, Dec. Dig. § 645[3].) 
5. INSURANCE—POLICY MAY BE CANCELED BY REQUEST 
WHERE STATUTE OR POLICY SO PROVIDES. 


a A policy may be canceled upon request, where -a statute or pro- 
visions of the policy not in contravention of the statute provide therefor. 


(For other cases, see Insurance, Dec. Dig. § 226.) 
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6. INSURANCE — DELIVERY OF POLICY TO MUTUAL FIRE 
INSURANCE COMPANY HELD A CONDITION PRECEDENT 
TO CANCELLATION. 


Under Code Supp. 1913, § 1759m, providing for cancellation of poli- 
cies by mutual compan‘ es upon surrender of policy and payment of sums 
due, and provisions of articles of incorporation of mutual company en- 
titling members to withdraw by returning their policies, the delivery 
of the policy to the company was a condition precedent to cancellation. 

(For other cases, see Insurance, Dec. Dig. § 231.) 


7. INSURANCE— MAILING OF POLICIES TO INSURER HELD 
NOT WAIVER OF CONDITION AS TO DELIVERY FOR 
CANCELLATION. 


Where insurer on insured’s request for cancellation of fire policy 
stated that it would cancel policies on receipt thereof, insured’s action 
in mailing policies to insurer for cancellation was not a waiver of con- 
ditions of policy, requiring delivery thereof as a condition precedent to 
cancellation, and, where the property was destroyed by fire before delivery 
of policy to insurer, insured could recover; the cancellation not having 
taken effect. 


(For other cases, see Insurance, Dec. Dig. § 231.) 


Appeal from District Court, Adams County; P. C. Winter, Judge. 
Action to recover loss on a fire insurance policy issued by the de- 
fendant company. Verdict of jury finding for plaintiff. Judgment en- 


tered thereon in favor of plaintiff in the sum of $2,877.34 with interest 
and costs. Defendant appeals. Affirmed. 


A. Ray Maxwell, of Corning, and Smith & Rinard, of Mason City, 
for appellant. 


Meyerhoff & Gibson, of Corning, for appelle.. 


ELLIS v, HOME INS. CO. OF NEW YORK... (No. 22045.) 
(Supreme Court of Kansas. March 12, 1921.) 
196 Pacific Reporter 598, 


(Syllabus by the Court.) 


_ ESCROWS — INSU RANCE—OWNER HELD NOT TO HAVE 
TRANSFERRED HIS TITLE TO OR INTEREST IN INSURED 
PROPERTY OR POLICY PLACED IN ESCROW. 


Before the loss occurred, the owner of the property insured made an 
oral agreement for its sale and placed in escrow the policy assigned and 
a deed to be delivered on paymnt of the balance of the purchase price. 
The papers so deposited were not delivered until several weeks after the 
loss occurred. Hcld, that the owner had not transferred his title to or his 
interest in the property or the policy, 


(For oher! cases, sec Escypws, Dec. Dig. § 12; Insurance, Dec. Dig. 
§ 328[2].) 
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(Additional Syllabus by EditorialStaff.) 

3. INSURANCE—W HERE MORTGAGEE DEFAULTED, INSURER 
CANNOT ATTACK JUDGMENT ON GROUND THAT PRO- 
CEEDS OF POLICY SHOULD BE PAID IT. 

Where a mortgagee was made a defendant but defaulted and it ap- 
peared that a prospective purchaser had paid two-thirds of the mortgage, 
the insurer cannot defeat recovery on the ground that payment should be 
made to the mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


4 INSURANCE—OWNER HELD ENTITLED TO RECOVER FOR 
PROPERTY DESTROYED DESPITE CONTRACT FOR SALE. 
Where property which the owner had contracted to sell was destroyed 

by a tornado, the owner, notwithstanding the prospective purchaser had 

discharged a mortgage, etc., may recover, the title and policy being in his 
name, it appearing that the owner, as a sort of replacemeent of the build- 
ings, had agreed with the purchaser that on payment of the balance due 
on the purchase price the owner should account to the purchaser for the 
proceeds of the policy. 

(For other cases, see Insurance, Dec. Dig. § 624/2].) 


Appeal from District Court, Kiowa County. 
Action by O. Q. Ellis against the Home Insurance Company of New 
York, From a judgment for plaintiff, defendant appeals. Affirmed. 


Fyke & Snider, of Kansas City, Mo., and John D. Beck, of Greens- 
burg, for appellant. ; 
J. W. Davis, of Greensburg, for appellee. 


West, J. This action was on a tornado policy to O. Q. Ellis, loss 
payable to the Union Central Life Insurance Company, as its interest 
might appear. When the loss occurred there was an indebtedness due 
that company greater than the amount of the insurance, secured by a 
mortgage on the property insured. The mortgagee was made defendant. 
Before the !oss the plaintiff assigned the policy to Bennie W. McFadden, 
and made an oral agreement that a deed for the land and the policy as- 
signed should be held by the Farmers’ National Bank, to be delivered 
upon payment of a certain amount of money. 

[1] The answer alleged that the plaintiff contdacted to sell and did 
sell and convey the property, whereupon his interest, title, and possession 
were ‘transferred, and he was not the owner or in possession at the time of 
the loss, and that before the loss he had assigned and transferred all his 
rights in the policy to Bennie W. McFadden, 

The policy contained the provision that, if any change other than 
by death of the owner should take place in the title or interest or posses- 
sion of the property, the entire policy should be void. 

By what seems to have been an affidavit attached to the reply, it was 
alleged that the plaintiff did not sell and convey the property, and that the 
title and possession were not changed. and that the plaintiff did not as- 
sign and transfer his interest in the policy to Bennie W. McFadden. 

J. W. McFadden testified, among other things, that Bennie W. Mc- 
Fadden was his son; that he (the witness) had a contract for this land 
when the buildings were destroyed and had put up $2,500 in the bank as 
part of the purchase money; that the c@ntract was made in January, 
1915; that Bennie signed some sort of a paper for the adjuster— 
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“We purposed to own the land if we made the payments and the deal 
went through. We did not claim that we absolutely owned the land. 
We told the man exactly how the deal stood; that we had comiracted for 
the land and the deed was in escrow. * * *” 

He testified on cross-examinaiion that he had nothing to do personally 
with the escrow agreement, that the papers were placed in escrow until 
August 12, one of them being a deed from the plaintiff for the ‘and. 
Further, that he had paid a part of the mortgage indebtedness to the 
Union Central Life Insurance Company, and was ready, able, and willing 
at any tme to discharge the remainder. 

Bennie W. McFadden testified, among other things,. that the tenant 
ceased to live on the land on the 11th of June, and gave up possession 
about the 5th of August. The cashier of the bank testified that the esorow 
papers were delivered about the 12th of- August. J. W, McFadden fur- 
ther swore that he had met the adjuster who asked him a number of 
questions, and afterwards telephoned that he would adjust the loss. He 
wrote up the papers and stated that the draft would come payable to O. 
Q. Ellis, J. W. MclI*adden, and Union Central Life Insurance Company. 
Bennie did not claim he personally owned the land— 

“No, we told the man how the deal stood; we had contracted for 
the land and the deed was in escrow.” 


The court overruled a demurrer to the plaintiff’s testimony and en- 
tered judgment for the plaintiff. 

The plaintiff filed a cross-appeal from the action of the court in sus- 
taining a demurrer to his supplemental *eply. He contends that wh le ihe 
action was pending the plaintiff paid to the Un‘on Central Life Insurance 
Company $1,500, the amount claimed to be due under this mortgage, and 
secured from it a release wh'ch he sought to set up by the supplemental 
reply, to which a demurrer was sustained. 


Some point is sought to be made that the plantff had ceased to have 
any interest in the policy at the time of the trial, but the answer sets up 
only the defense that he had parted with his interest by the papers which 
appear to have been placed in escrow with the bank. All the testimony 
tends to show that this escrow agreement was not carried out until long 
after he loss, and hence the assignment of the policy although made be- 
fore, could not and did not take effect unutil its deivery, which was after 
the loss. Baker v. Snavely, 84 Kan. 179, 114 Pac. 370; Pomeroy v. Insur- 
ance Co., 86 Kan. 214, 120 Pac, 344, 38 L. R. A. (N. S.) 142, Ann. Cas. 
1913C, 170; Business Blocks Co. v. Gregory, 102 Kan. 33, 169 Pac. 191; 
16 Cyc. 588. 

The defendant’s claim of noninterest on the part of the plaintiff, be- 
ing based on the papers placed in escrow, is therefore without merit. 


[3] It is argued that the mortgagee is entitled to the proceeds of the 
policy. and hence it was error to adjudge them to the plaintiff. Two an- 
swers may be made to this. Mr. McFadden had already paid two-thirds 
of the sum to the mortgagee, and it appeared that he was ready, able, and 
willing to pay the remainder at any time. The mortgagee, made a party, 
does not complain, indeed made default, and the insurer had no just 
grounds to impeach the judgment which was well supported by the evi- 
dence. Cromwell v. County of Sas, 94 U. S, 351, 24 L. Ed. 195. 

[4] It is also suggested that Mr. McFadden and not Mr. Ell’s should 
have been the plaintiff. Two answers may also be made to this. The 
adjuster made the draft payable to Ellis, McFadden, and the Union Cen- 
tral Life Insurance Company, and none of ithe payees needs suffer loss. 
Again, it was testified without dispute that Mri McFadden; who had bara- 
gained for the land before the tornado, had an agreement with Mr. Ellis 
that as a sort of replacement of the buildings the latter should, on payment 
of the balance due on the purchase price, account to him for the proceeds 

Vol. LVII—39. 
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of the pol’cy. But this did not divest the plaintiff of his title to the policy 
or of his right to manitain the action. Pomeroy v. Insurance Co., 86 Kan. 
214, 120 Pac, 344, 38 L. R. A. (N. S.) 142, Ann. Cas. 1913C, 170. 

[5] It appeared by the supplemental reply that Mr, McFadden, since 
the filing of the second amended petition, had paid the mortgage in full 
and it had been released. We neither see why the demurrr to this plead- 
ing was sustained, nor how the plaintiff is materially injured by the rul- 
ing, in view of the default of the mortgagee and the terms of the judg- 
ment rendered. 

Finding no substantial error, the judgment is affirmed. 

All the Justices concurring. 


BRADBURY v. RHODE ISLAND INS. CO. 
(Supreme Judicial Court of Maine. March 10, 1921.) 


112 Atlantic Reporter, 714. 


4. INSURANCE—WHERE INSURER FAILED TO APPOINT AR- 
BITRATORS, INSURED NOT BOUND TO ENTER INTO 
NEW ARBITRATION AGREEMENT. 

In insured’s action on a policy to recover for fire loss, where’ the 
jury found that an arbitration provided for in the contract and by Rev. 
St. c. 53, § 8, had failed by reason of the insurer’s fault in failing to 
choose referees who were free from prejudice or bias and that the ref- 
erees were not disinterested, insured was not bound to enter into a new 
arbitration agreement. 


(For other cases, see Insurance, Dec. Dig. § 575.) 


On Motion for New Trial from Supreme Judicial Court, Knox 
County, at Law. 

Action by Harry B. Bradbury against the Rhode Island Insurance 
Company. Verdict for plaintiff, and the defendant moves for new trial. 
Motion overruled. 


Argued before Cornish, C. J., and Spear, Hanson, Philbrook, Mor- 
rill, and Wilson, JJ. 


A. S. Littlefield and M. A. Johnson, both of Rockland, for plaintiff. 
William H. Gulliver, of Portland, for defendant. 


CONGREGATION BETH ABRAHAM v. PEOPLE’S SAV. BANK. 
(Supreme Judicial Court of Maine. April 7, 1921.) 
113 Atlantic Reporter, 53. 


3. INSURANCE — AGREEMENT BY VENDOR TO ASSIGN 
POLICY INVALID FOR WANT OF CONSIDERATION. 
Where a purchase-money mortgage required the purchaser to keep 

the premises insured in an amount equal to mortgage debt, an alleged 

oral promise by the vendor to assign to the purchaser a policy already 
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existing is nudum pactum because of lack of consideration for the. 
promise, for there would be no benefit to the vendor, or loss or de- 
triment to the purchaser; the assignment being obviously to the purch- 
aser’s advantage. 


(For other cases, see Insurance, Dec. Dig. § 210.) 


On motion from Supreme Judicial Court, Androscoggin County, 
at Law. 


Action by the Congregation Beth Abraham against the People’s 
Savings Bank. There was a verdict for plaintiff, and defendant moved 
for new trial. Motion sustained, and new trial granted. 


Argued before Cornish, C. J., and Spear, Philbrok, Dunn, and Wil- 
son JJ. 


é 
Dana S. Williams and D. J. McGillicuddy, both of Lewiston, for 
plaintiff. 


W. H. Newell, of Lewiston, for defendant. 


——- 


COMMONWEALTH v. KAPLAN. 


(Supreme Judicial Court of Massachusetts Suffolk. March 25, 1921.) 
130 Northeastern Reporter, 485 


5. INSURANCE — REFUSAL OF INSURER’S TO ASSENT TO 
ASSIGNMENTS OF POLICIES TO BUYER DID NOT AF- 
FECT RIGHTS OF MORTGAGEES. 


The refusal of fire insurers to assent to the assignments of policies 
to a purchaser of the property did not affect the rights of the first and 
second mortgagees to collect insurance to the extent of their losses; the 
policies being payable to such mortgagees as their interests might appear. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 


Exceptions from Superior Court, Suffolk County; John A. Aiken, 
Judge 

Harry Kaplan was convicted of inciting, procuring, etc., another to 
burn a dwelling house with intent to defraud insurance companies, and 
he excepts. Exceptions overruled. 


A. C. Webber, Sp. Asst. Dist. Atty., of Boston, for the Common- 
wealth. 


Arthur Berenson, of Boston, for defendant. 
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PATRONS’ MUT. FIRE INS, CO. OF MICHIGAN, Limitep, v. 
PAGENKOFF. (No. 41, Oct. Term.) 


(Supreme Court of Michigan. March 30, 1921.) 
182 Northwestern Reporter, 18. 


INSURANCE—WHERE INSURED MISREPRESENTED AMOUNT 
OF INCUMBRANCES ON PROPERTY, POLICY AND 
AWARD BY ADJUSTING BOARD MAY BE SET ASIDE FOR 
“FRAUD.” 

Where, on procuring a fire policy, the insured misrepresented the 
amount of incumbrances, understanding them, and the insurer would not 
have issued the policy, had they been correctly stated, the insured will be 
deemed gui'ty of fraud, regardless of any moral turpitude, for the mis- 
representations amounted to a breach of condition increas‘ng the moral 
hazard of the risk, and in such case the policy will be canceled, and an 
award by the adjusting board based thereon will be set aside (citing 
Words and Phrases, Fraud.) 


(For other cases, see Insurance, Dec. Dig. § 283[4].) 


Appeal from Circuit Court, Ingham, County, in Chancery; Howard 
Wiest, Judge. 

Bill by the Patrons’ Mutual Fire Insurance Company of Michigan, 
Limited, against William Pagenkoff, to cancel a policy of fire insurance, 
and set aside an award by an adjusting board. From a decree for plain- 
tiff defendant appeals. Affirmed. 


Argued before Steere, C. J., and Moore, Fellows, Stone, Clarke, 
Bird, and Sharpe, JJ. 


Michael J. Doyle, of Menominee for appellant. 
Kinnane, Black & Leibrand, of Bay City, for appellee. 


BROWN v. BRITISH DOMINIONS GENERAL INS. CO., LIMITED, 
OF LONDON, ENGLAND. (No. 13663) 


(Kansas City Court of Appeals. Missouri. June 26, 1920. Rehearing 
Denied Oct. 7, 1920.) 


228 Southwestern Reporter 883. 


4. INSURANCE—PETITION HELD NOT VOID FOR FAILURE 

TO ALLEGE VALUE OF BURNED PROPERTY. 

A petition to recover on a fire insurance policy which did not allege 
the value of the insured persona] property at the date of the fire is not 
so defective as to wholly fail to state a cause of action where it showed 
the amount for which the property was insured 19 days before the fire, 
which was equivalent, under Rev. St. 1909, § 7030, to an allegation the 
property was then worth one-fourth more than that, and the depreciation 
in 19 days would not amount to the difference. 

(For other cases, see Insurance, Dec. Dig. § 635.) 
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5. INSURANCE—PETITION HELD TO SHOW GOODS WERE 
IN BUILDING REQUIRED. 


A petition on a fire insurance policy which alleged that the insured 
chattels were on the date of the insurance, and at all the dates therein- 
after mentioned, in the building required by the policy, followed by the 
dates of the policy and of the fire, and by an allegation that the con- 
ditions of‘the policy were all performed, sufficiently shows that the goods 
were in the building at the time of the fire. 


(For other cases, see Insurance, Dec. Dig. § 632.) 


6. INSURANCE — ALLEGATION OF COMPLIANCE WITH 
POLICY CURES OMISSION OF DATE OF PROOF OF LOSS. 


An allegation in a petition on a fire insurance policy that all the terms 
and conditions of the policy were performed supplies the defect in the 
allegation that due notice and proof of the loss was given on the 
day of August, 1917. 


(For other cases, see Insurance, Dec. Dig. § 634[2].) 


Error to Circuit Court, Jackson County; Daniel E. Bird, Judge. 
“Not to be officially published.” 


Action by J. D. Brown against the British Dominions General In- 
surance Company, Limited, of London, England. Judgment for plain- 
tiff, and defendant brings error. Affirmed. 


Bruce Barnett, of Kansas City, for plaintiff in error. 


J. G. Hutchinson and J. D. Brown, both of Kansas City, for de 
fendant in error. 


TRIMBLE, J. For convenience, and to avoid confusion, we shall call 
the parties plaintiff and defendant according to the position they oc- 
cupied in the trial court, and not as defendant in error and pla‘ntiff in 
error. 

The litigation out of which the controversy grows was a suit on 
a policy of fire insurance on personal property, consisiting of house- 
hold and kitchen furniture, etc., while contained in a certain brick building 
at 919 Euclid avenue, Kansas City, Mo. The pol¢y was issued June 22, 
1917, insuring the property for $750, and on July 11, 1917, just 19 days 
after the insurance was effected the property was totally desiroyed by 
fire. Suit was brought on April 15, 1918, in the circuit court of Jack- 
son county, Mo. Summons was on that date issued to the sheriff of 
Cole county, Mo. commanding him to summon “the British Dominions 
General Insurance Company, Limited, of London, England,” to appear 
on the second Monday in May, 1918, and within three days file answer 
or plead. Th's summons was on the 16th day of April, 1918, served 
upon “Claud L. Clark, acting superintendent of the insurance department 
of the state of Missouri, there being a vacancy in the office of super- 
intendent,” etc. 

The defendant made no appearance nor filed any answer. and at 
the May term, on May 31, 1918, a jury was waived, the default of the 
defendant was noted and the court after hearing plaintiff’s evidence. 
rendered judgment against defendant for $750 on the policy with 10 
per cent. or $75 damages and $75 attorney fee for vexatious refusal 
to pay. On September 27, 1918, at the regular September, 1918, term 
of said court, defendant, without limiting its appearance in any way, 
filed a motion to “set aside” said judgment. The grounds of this motion 
were that no summons was ever served upon the defendant nor upon any 
person authorized to be served upon the defendant: that the petition did 
not state facts sufficient to constitute a cause of action or sufficient to 
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support any judgment. No allegation was made therein relative to 
whether defendant had a good defense to the cause of action. The 
motion was duly heard, considered, and overruled. Whereupon, after 
filing a motion to have the court “reconsider” the motion to set aside, 
which was also overruled, defendant sued out a writ of error and 
brought the case here. 

[1] We do not regard it as necesary for us to pass upon the suffi- 
ciency of the service of summons upon the acting superintendent of in- 
surance, since the defendant, by entering its general appearance and at- 
tacking the case on its merits, has waived any defect or insufficiency in 
the service. Pry v. Hannibal, etc., R. Co., 73 Mo. 123, 127. 

[2] Again, there is no allegation or showing that defendant had a 
meritorious defense and this is a condition precedent to setting aside a 
judgment. Pry v. Hannibal, etc., R. C., supra; Hoffman v. Loudon, 
96 Mo. App. 184, 70 S. W. 162; Lindell, etc., Co., v. Lindell, 142 Mo. 
61, 43 S. W. 368; Colter v. Luke 129 Mo. App. 702, 108 S. W. 608. 

[3, 4] The petition is not so defective as to render the judgment 
therein wholly and absolutely a nullity. While it does not, in so many 
words, allege that the defendant is a corporation, yet it is apparent on the 
face of the petition that it is; and this feature has to do only with the 
service of summons, which has been waived or cured by the defendant’s 
general appearance. The petition is not so defective as to wholly fail to 
state any cause of action at all. While it does not allege the value 
of the personal property at the date of the fire, yet the facts stated show 
that under section 7030, R. S. 1909, the property having been insured on 
June 22, 1917, for $750, was worth one-fourth more than that, and 
depreciation of the property in 19 days would not amount to that dif- 
ference. Stevens v. Norwich, etc, Ins. Co, 120 Mo. App. 88, 106, 96 
S. W. 684: Todd v. Security Ins. Co., 221 S. W.:808. 

[5, 6] A fair interpretation of the petition shows that the goods 
were in the building wherein they were insured at the time they were 
destroyed. The ownership on June 22, 1917, of the goods insured on 
that date and “in the brick building at No. 919 Euclid avenue, Kansas 
City, Mo.,” is alleged, “and at all the dates hereinafter mentioned,” 
and then the dates of the policy and of the fire are set forth. And this 
was followed by an allegation that the terms and conditions of the policy 
were all performed, one of which was that the goods should rematn in 
that building. For this reason also the allegation that “due notice and 
proof of the fire and loss” was given defendant and payment demanded 
“on the ————— day of August, 1917,” was not a statement of an insuffi- 
cient or untimely — Thomasson v. Mercantile, etc., Ins, Co., 114 Mo. 
App. 109, 119, 120, 89 S. W. 564, 1135. 

The order and judgment overruling the motion to set aside is 
affirmed. 


All conour. 
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BROWN v. BRITISH DOMINIONS GENERAL INS. CO., LIMI- 
TED, OF LONDON, ENGLAND. (No. 13652.) 


(Kansas City Court of Appeals, Missouri. June 26, 1920. Rehearing 
Denied Oct. 7, 1920.) 


228 Southwestern Reporter, 884 


APPEAL AND ERROR—EXCEPTION NECESSARY TO REFUSAL 
TO QUASH EXECUTION EXCEPT FOR VOID JUDGMENT 


The failure to incorporate a bill of exception in the abstract of 
record prevents review of the denial of a motion to quash the execution 
issued on the judgment, except so far as concerns the question whether 
the judgment was absolutely void. 


(For other cases, see Appeal and Error, Dec. Dig. § 581[3.]) 


Appeal from Circuit Court, Jackson County; Daniel E. Bird, Judge. 
“Not to be officially published.” 


Action by J. D. Brown against the British Dominions General In- 
surance Company, Limited, of London, England. Judgment for plain- 
tiff, and defendant appeals. Affirmed. 


Bruce Barnett, of Kansas City, for appellant. 


J. D. Brown and J. G. Hutchinson, both of Kansas City, for res- 
pondent. 


TRIMBLE, J. This case is companion to the case between the same 
parties, numbered 13663 (228 S. W. 883), and handed down at this sit- 
ting. It grows out of the same suit in the policy of insurance therein 
set forth. At the oral argument the two were combined, counsel agree- 
ing that the other was the important case and the one upon which the vital 
issues depend. 


That case sought to review, by way of a writ of error, the action 
iof. the trial court in overruling defendant’s motion to set aside a judg- 
ment. This case is an appeal from an order overruling a motion to quash 
the execution issued on the judgment. So far as concerns the question 
of whether the judgment is absolutely void, the same matters are in- 
volved as in the other case, and what is said in the other opinion applies 
equally well here, so that, without repeating, we refer to that opinion. 


As to any other matters going to the validity of the trial court’s ac- 
tion on the motion to quash, we may observe that appellant has not in- 
corporated any bill of exceptions in its abstract of record, and hence 
there is nothing in the way of matters of exception for us to review. 
Smith v. Mosely. 234 Mo. 486, 495, 137 S. W. 971: Hemm v. Juede, 
153 Mo. App. 259, 267, 133 S. W. 620: City of St. Louis v. Brooks, 
107 Mo. 380, 384, 18 S. W. 22. 


The judgment is affirmed. 
All concur. 
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GRAHAM £7 aL. v. ALLIANCE HAIL ASS’N OF NORTH DAKOTA. 
(Supreme Court of North Dakota. March 29, 1921.) 
182 Northwestern Reporter 463. 


(Syllabus by the Court.) 


1. INSURANCE—RECEIVING NOTICE OF LOSS BY MAIL, HELD 
; A WAIVER OF NOTICE BY REGISTERED MAIL. 


In an action on a hail insurance policy, where the insurance company, 
without objection, received by mail notices of loss and requests for ad- 
justment, it is held, that it waived the provision of the by-laws requiring 
such notce to be sent by registered mail. 


(For other cases, see Insurance, Dec. Dig, § 560[1].) 


2. INSURANCE — NOTICES REQUIRED BY BY-LAWS OF HAIL 
INSURANCE SOCIETY HELD GIVEN UNDER EVIDENCE. 
The evidence is examined, and it is held, that there is substantial 

evidence that the notices required by the by-laws were given. 


(For other cases, see Insurance, Dec. Dig, § 665[7].) 


Appeal from District Court, Burteigh County; Nuessle, Judge. 

Action by Walter Graham and Philip Rau, doing business under the 
name of Graham & Rau, against the Alliance Hail Association of North 
Dakota. Verdict for plaintiffs, a motion for judgment notwithstanding 
the verdict was granted, and the action dismissed; and plaintiffs appeal. 
Reversed and remanded. 


Peter A. Winter, of McClusky, for appellants, 
C. S. Buck, of Jamestown for responent. 


FIDELITY-PHENIX FIRE INS. CO. v. SCHOOL DIST. NO. 10, 
JOHNSTON COUNTY. (No. 9918.) 


(Supreme Court of Oklahoma, March 8, 1921.) 
196 Pacific Reporter 700, 


(Syllabus by the Court.) 
1, INSURANCE—-AGENT OF FIRE INSURANCE COMPANY HELD 
A GENERAL AGENT WITH AUTHORITY TO BIND PRINCI- 
PAL BY ORAI. AGREEMENT TO RENEW POLICIES. 


Where a fitte insurance company appoints an agent with authority to 
receive applications for insurance, pass upon and accept or reject the risk, 
receive the premium, and issue the policy therefor, and on the expiration 
of policies in force to reinsure said property under a new policy issued by 
the agent, such person is a “general agent” for the company, and he may 
bind his principal by an oral agreement to renew a policy which has just 
expired, 

(For other cases, see Insurance, Dec. Dig. § 145[I2].) 

‘(For other definitions, see Words and Phrases, First and Second 
Series, General Agency or Agent.) 
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2. INSURANCE—ACTION MAY BE MAINTAINED AGAINST IN- 
SURANCE COMPANY FOR FAILURE TO ISSUE POLICY OF 
INSURANCE OR REINSURANCE CONTRACTED FOR BY 
GENERAL AGENT. 


Where such agent agrees to issue a policy of insurance or reinsure 
the property the policy of insurance on which has just expired, and the 
agent fails to issue said policy of insurance, and the person contracting 
for such insurance suffers a loss, such person may maintain an action in 
damages against the insurance company said agent is representing to re- 
cover the damage he sustained by reason of the failure of the insurance 
company to issue the policy. 


(For other cases, see Insurance, Dec. Dig. §§ 128[2], 145[2].) 


3. INSURANCE— AMOUNT OF INSURANCE IF POLICY WRIT- 
TEN HELD MEASURE OF DAMAGES FOR FAILURE TO 
WRITE POLICY. 


The measure of damage in such case would be the amount the plain- 
tiff would have been entitled to recover under the policy of insurance had 
the same been written. 


(For other cases, see Insurance, Dec. Dig, § 128[2].) 


4, INSURANCE— EVIDENCE SUSTAINING FINDING OF CON- 
TRACT TO RENEW FIRE INSURANCE POLICY TO SCHOOL 
DISTRICT. 


The evidence examined, and held, that it is sufficient to constitute a 
contract for the renewal of the policy of the insurance, and, the jury hav- 
ing found in favor of the plaintiff, this court will not disturb the findings 
of io jury where there is sufficient evdence to support such findings and 
verdict. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


6, INSURANCE—AWARD OF DAMAGES FOR FAILURE TO RE- 
ISSUE FIRE POLICY HELD SUPPORTED BY EVIDENCE. 


The amount of damages awarded to plaintiff by the jury is supported 
by the evidence, and, the verdict having received the approval of the trial 
court trying the cause, the verdict will not be disurbed because the jury 
might have found a different amount of damages under the testimony of 
a witness for the plaintiff. 


(For other cases, see Insurance, Dec. Dig. § 145[1].) 


Appeal from District Court, Johnston County; J. H. Linebaugh, 
Judge. 

Action by School District No. 10, Johnston County, Oklahoma, against 
the Fidelity-Phenix Fire Insurance Company, a corporation, to recover 
damages for loss sustained by a fire which destroyed the school building 
and fixtures of the plaintiff, because of the breach of an oral contract 
with the agent of the defendant insurance company, in which contract the 
agent of defendant had orally agreed to issue a policy of insurance on the 
school building and fixtures and had neglected so to do. Judgment for 
the plaintiff. Defendant appeals. Affirmed. 


Scothorn & McRill, of Oklahoma City, for plaintiff in error. 
Cornelius Hardy, of Tishomingo, for defendant in error. 
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LETENDRE v. AUTOMOBILE INS. CO. OF HARTFORD, CONN. 
(No, 5391.) 


(Supreme Court of Rhode Island. March 18, 1921.) 
112 Atlantic Reporter, 783. 


3, INSURANCE—INSURER LIABLE FOR DELAY AND INJURY 
a REPAIRS AFTER EXERCISING OPTION TO RE- 
PAIR, 


A company which insured an automobile truck against fire and which, 
after the truck was injured by fire, exercised its option under the policy 
to sepair the truck, though it is no longer liable to insurer on the policy, 
is liable to him for unreasonable delay in making the repairs and for 
depreciation through improper care during repairs. 


(For other cases, see Insurance, Dec. Dig. § 595.) 


4. INSURANCE— EVIDENCE HELD TO SUSTAIN ALLOWANCE 
OF DAMAGES FOR BREACH OF AGREEMENT TO REPAIR 
INSURED TRUCK. 


In an action against an insurance company for breach of its under- 
taking to repair a truck injured by fire, evidence that the truck while un- 
dergoing repairs was permited to stand unprotected from the elements, 
and thereby depreciated in value, and that the owner necessarily expended 
money to put it in running condition, held to sustain the decision of the 
trial justice allowing damages against the insurance company for those 
items and interest. 


(For other cases, see Insurance, Dec. Dig. § 595.) 


Exceptions from Superior Court, Providence and Bristol Counties; 
Chester W. Barrows, Judge, 


Action by John F. Letendre against the Automobile Insurance Com- 
pany of Hartford, Conn. Decision for plaintiff on trial before the court, 
and defendant excepts. Exceptions overruled, and case remitted, with 
direction to enter judgment on the decision. 


Tillinghast & Lynch and Murdock & Tillinghast, all of Providence 
(Michael J. Lynch and John A. Tillinghast, both of Providence, of coun- 
sel), for plaintiff. 

Green, Hinckley & Allen and Abbott Phillips, all of Providence (Clif- 
ford A. Kingsley, of Providence, of counsel), for defendant. 


SWEENEY, J. This is an action of assumpsit to recover damage to 
plaintiff's motor truck caused by fire, which was insured against such 
damage by the defendant. The declaration contained two counts, the first 
being for the nonpayment of the loss or damage sustained, in accordance 
with the terms of the insurance policy; and the second count being for 
the breach of the defendant’s contract to properly repair the truck within 
a reasonable time, it having elected to do so under the terms of its insur- 
ance policy. Jury trial was waived, and the case was tried by a justice 
of the superior court. At the close of the plaintiff’s testimony, he was 
nonsuited on the first count, but subsequently this count was reinstated. 
At the close of the defendant’s testimony, decision was rendered for the 
plaintiff on the second count, and damages were assessed in the sum of 
$1685.89. The case is now before this court on the defendant’s bill of 
exceptions. 
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The second count alleges that the plaintiff insured his motor truck 
to the amount of $3,100 against loss or damage by fire; that the truck 
was damaged by fire; that the defendant was notified of the loss; that 
the defendant, under a provision in its insurance policy, notified the 
plaintiff that it would repair, rebuild or replace the damage to the truck 
within a reasonable time. It is averred that the defendant took possession 
of said truck for said purpose, but delayed an unreasonable length of 
time in making repairs, whereby the plaintiff lost the profits he otherwise 
would have made from the use of the truck; and that the truck was so 
improperly housed while in the possession of the defendant, by being left 
out of doors uncovered and exposed to the elements, that it greatly de- 
preciated in value, 

[1-3] The first exception is to a prior decision of a justice of the 
superior court in overruling the demurrers filed’ by the defendant to both 
counts, The second count, being the one upon which the trial court ren- 
dered its decision, is the only one before this court, and only the grounds 
of demurrer to this count will be considered. Section 24, c. 298, General 
Laws, 1909. The defendant claims as its first ground of demurrer that 
this count is bad for duplicity, because it sets forth more than one cause 
of action. An inspection of the count shows that the issuance of the 
insurance policy, the fire, and the consequent damage to the truck are 
alleged as matters of inducement to the averment that the defendant 
notified the plaintiff of its intention to repair, rebuild or replace the 
damage to the truck within a reasonable time: and then follows the 
averment of its failure to properly repair, rebuild, or replace the damage 
to the truck within a reasonable time. The averment of this breach of 
duty is the basis of the cause of action stated in this count and it is not 
bad for duplicity. The second, third, and fourth grounds of demurrer 
are to -the effect that the damages claimed are not provided for by the 
contract of insurance. Under this count the plaintiff is seeking to re- 
cover damages sustained on account of the failure of the defendant to 
properly repair the truck within a reasonable time, and alleges as spe- 
cial damage loss of profits for unreasonable detention of the truck, and 
depreciation in its value on account of improper housing. The plain- 
tiff is not suing for the nonpayment of money due under the insur- 
ance policy for the loss or damage to the truck caused by fire. In the 
case of Winston v. Arlington Fire Insurance Co., 32 App. D. C. 61, 20 
L. R. A. (N. S.) 960, 16 Ann. Cas. 104, the court said: 


“The contract of insurance bound the defendant to pay the loss or 
damage occasioned by fire, not to exceed the stipulated amount. But 
it reserved an option to the defendant to repair and replace the build- 
ing. By the exercise of this option and election, in which the plaintiff 
was bound to acquiesce, the original contract of the parties was con- 
verted into a new one on the part of the defendant to repair the build- 
ing and restore it to its former condition. The contract to pay the loss 
was thus superseded by the contract to repair. Plaintiff no longer had a 
right of action upon the former; his sole remedy was upon the new con- 
tract.” 


The distinction between an action on a fire insurance policy, and one 
brought against the insurance company on account of its election to re- 
pair the damage done by fire, is clearly set forth in a note to the above 
case in 20 L. R. A. (N. S.) p. 960. Under the law as above stated this 
exception is overruled. 

The second exception is to the admission of the plaintiff’s testimony 
tending to show the loss of profits sustained by reason of the repairs 
to the truck not being made within a reasonable length of time, and its 
depreciation in value caused by improper housing. By overruling the 
first exception this court has decided that it was proper for the plain- 
tiff to insert these averments of special damage in his second count; 
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consequently, it was proper for the trial court to admit testimony tend- 
ing to prove these averments; therefore, this exception is untenable 
and is overruled. 

on third exception was not argued nor briefed and is considered 
waived. 

The fourth exception is to the action of the trial justice in giving 
decision for the plaintiff in the sum of $1,685.89. 

The trial court decided the case on the second count because the 
defendant, instead of paying the damage caused by the fire, elected to 
repair the truck and return it in as good condition as it was in just prior 
to the fire. 

[4] In his bill of particulars, the plaintiff claimed as damages loss 
of profits by being deprived of the use of trucks from July 9, 1918, to 
February 15, 1919, $3,000; difference between the value of the truck 
in the condition in which it was returned to him and its value if it had 
been properly housed and repaired, $1,900—making a total claim of $,- 
900. The trial justice found that the truck was properly repaired and 
that the work was done within a reasonable length of time, under the 
circumstances. On the claim that the truck was improperly housed, 
the court found that this averment was proved; that the truck was left 
out of doors and exposed to the weather to a certain extent. The court 
found on the testimony that the truck was worth $2,995 at the time of 
the fire, and that it was worth $1,800 when it was returned to the plain- 
tiff by the defendant, making a depreciation of $1,195, which it allowed. 

The evidence in the case proved that April 25, 1918, the plaintiff 
insured his truck against loss or damage by fire to the amount of $3,- 
100 with the defendant company. The truck was purchased as a new 
truck the year before and cost the plaintiff $3,915. The truck was dam- 
aged by the fire July 9, 1918. The defendant was notified of the fire, 
and July 22, 1918, it notified the plaintiff that it would take advantage 
of the provision in its policy giving it the option to repair, rebuild, or 
replace the property lost or damaged with other of like kind or quality, 
within a reasonable time. July 29, 1918, it caused the truck to be re- 
moved to Providence for mechanical repairs by a Mr Morin who had 
it in his possession, for this purpose, until October 15, 1918. The truck 
was then run to Woonsocket, where it was placed in the hands of a re- 
pair man for the rebuilding of its cab. November 4, 1918, the plaintiff 
was notified that the truck was ready for him to inspect and take away, 
but the defendant refused to allow the truck to be taken away until 
the plaintiff signed a release, which he declined to do on the ground that 
the truck had not been properly repaired. December 26, 1918, the pla‘n- 
tiff took the truck away, protesting that it was not properly repaired, 
and he was obliged to install a new radiator on the truck, on account of 
the old one having been frozen and he was also obliged to spend about 
$300, in putting the truck in running condition. The‘court allowed the 
plaintiff $88 for the cost of repairs to the radiator, which was frozen 
sometime between November 4 and December 26, and also allowed $300 
expended for labor in repairing the truck, because the damage to the 
truck was caused while it was being unlawfully held by the defendant. 

The defendant objects to allowance of any damage after November 
4. 1918, because of an agreement by counsel made in open court near 
the end of the trial. An examination of the transcript shows that this 
agreement arose from a question put by the trial justice to counsel about 
holding the truck from November 4, to December 26, and a statement 
by the trial justice saying the only way it could come into the case 
would be on the claim for damages by reason of being kept out of the 
use of the truck, for which plaintiff was claiming the loss of six months. 
The plaintiff's attorney then said, “We claim that we were deprived of 
the use of the truck until December 26;” and defendant’s attorney then 
said there was an agreement between counsel for the plaintiff and the 
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defendant about this matter. After a further discussion between coun- 
sel, it appeared that the agreement was to waive any claim for damage 
for loss of the use of the truck from November 4 to December 26, and 
not to waive any claim for expenses in putting the truck in good con- 
dition. 

On the claim for damages on account of depreciation in the value 
of the truck from the time of the fire to the time it was returned to the 
plaintiff, the claim was no surprise to the defendant, as it was conta‘ned 
in the bill of particulars. The plaintiff's appraiser testified that the 
truck was worth $3,100 before the fire, and after it was returned in 
December it was worth $1,800. The defendant’s appraiser testified that 
at defendant’s request he appraised the plaintiff’s truck, December 2, 
1918, and after inspection found it worth at least $1.800; that he did not 
take into consideration any depreciation of any kind due to the fire or 
poor repair or anything of that kind: and that he merely went up and 
placed a value on the truck as he saw it. It was admitted by Mr. Morin 
that he could not run the truck into his garage and that he had it in his 
possession from July 29, 1918. until October 15. 1918. The plaintiff 
testified that he went to Mr. Morin’s garage on a very rainy day and 
saw the truck outdoors, in the yard, without any shelter or covering 
over it, and that its machinery was covered with rust. The defendant 
introduced no testimony to contradict that of the plaintiff as to the value 
of the truck just before the fire, nor at the time it was returned. The 
trial justice allowed $1,195 for this element of damage and the sum of 
the three elements of damage allowed by him is $1,583. with interest 
$102.89, making a total amount of $1,685.89. The court has considered 
all of the evidence relating to these elements of damage, and the decision 
of the trial justice thereon does not appear to be erroneous. 

The decision being in accord with the fair preponderance of the 
evidence, all of the defendant’s exceptions are overruled, and the case 
is remitted to the superior court, with direction to enter judgment upon 
the decision for the plaintiff. 


NATIONAL FIRE INS. CO. v. PLUMMER. (No. 648.) 
(Court of Civil Appeals of Texas. Beaumont. Feb. 10. 1921.) 
228 Southwestern Reporter, 250. 












INSURANCE — COMPROMISE OF INSURED’S CLAIM NOT 
AVOIDABLE BECAUSE MADE ON ADJUSTER’S OPINION 
AS TO NON-LIABILITY. 

Compromise and settlement of claim under fire policy cannot be 
avoided and recovery allowed on policy, because made on statement of 
insurer’s adjuster to insured that the company was not liable on the pol- 
icy. because the insured goods had, before the fire without notice to or 
consent of insurer, been remoyed from the place where insured; this 
being but an expression of his opinion, and no fiduciary relation being 
shown between him and insured. 


(For other cases, see Insurance, Dec Dig. § 579.) 


Appeal from Jefferson County Court; D. P. Wheat. Judge 
Action by Geo. A. Plummer against the National Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed and 
rendered. 
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Orgain & Carroll. of Beaumont, for appellant. 
T. H. Bowers, of Beaumont, and Rex G. Baker, of Houston, for ap- 
pellee. 


Hicutower, C. J. We find in appellant’s brief a concise and clear 

statement of the nature of this suit. and it is conceded by appellee to be 
correct. and is adopted by him. It is as follows: 
, “This suit was filed by George A. Plummer on September 19, 1919, 
in the county court of Jefferson county at law, in which it was alleg- 
ed that the National Union Fire Insurance Company on the 20th day of 
June. 1918, insured plaintiff’s household goods and furniture in Beau- 
mont, Tex.. against loss by fire, which policy was numbered 26370, ex- 
piring on July 7. 1920, and in the amount of $1,000: that on or about 
the 2d day of February. 1919, a fire occurred at plaintiff’s home at 394 
Harriott street, destroying said residence and practically all of the 
household goods and furniture. resulting in a loss of more than $1,000: 
that the National Union Fire Insurance Company thereafter paid $600, 
being 60 per cent. of the face value of the policy. but refused to pay the 
other 40 per cent. The defendant in due time answered that it wrote 
the policy in question and specially pleaded that said policy only cov- 
ered said household goods and furniture at 1850 South Neches street, 
and not elsewhere; that said household goods ‘and furniture were moved 
from said location without the consent or knowledge of the defendant. 
or its agents, to a different location than that named in the policy; that 
the place where said goods were removed was in violation of the terms 
of the policy, and a more hazardous location, and was the proximate 
cause of the destruction by fire; the defendant further pleaded that on 
March 4, 1919. through its assistant treasurer, R. M. Nevins, it issued 
draft in the sum of $600 in full satisfaction of plaintiff’s claim. and 
that same was accepted, and the proceeds thereof received in full satis- 
faction, compromise, and indemnity for the loss and damage. under said 
policy; and that at the time said accord and satisfaction was had, there 
existed a controversy between plaintiff and defendant as to liability 
thereunder. Thereafter the plaintiff specially set up that the said $600 
accepted under a mistake as to legal rights. which was caused by al- 
leged fraudulent misrepresentations made by the defendant’s cla‘m ad- 
juster, Myron T. Kinney, just prior to the acceptance by plaintiff of said 
draft: said misrepresentations alleged were that the plaintiff had for- 
feited his right-to recover by removing his household goods without the 
consent of the defendant: that said agent was acting in the scope of his 
authority, and that said representation was made to induce plaintiff to 
settle; that he carried with him and read from some books certain pass- 
ages purported to be the statutory provisions relative to fire insurance, 
which indicated to plaintiff and induced the belief that he had no forci- 
ble claim against the defendant: that the plaintiff relied upon said 
representations ; that the claim adjuster knew they were false and mis- 
leading.” 

To the plea of fraud interposed by the plaintiff. as above shown, 
the defendant answered by general demurrer and several special ex- 
ceptions, all of which were by the court overruled. Thereupon the case 
proceeded to trial with a jury, and at the conclusion of the evidence 
the defendant moved for an instructed verdict, which was refused by 
the court. and its action excepted to. The case was thereupon submit- 
ted to the jury upon special issues, and after the verdict had been re- 
turned both parties moved for judgment. Defendant’s motion was over- 
ruled and that of the plaintiff granted, and judgment was entered in his 
favor for the $400 claimed by him, with legal interest. After defend- 
ant’s motion for new trial had been overruled, it prosecuted an appeal to 


this court. 
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The first assignments of error. found in appellant’s brief challenges 
the action of the trial court in refusing its peremptory instruction for a 
verdict in its favor. A number of reasons are advanced in the form of 
propositions under this assignment. which appellant claims required an 
instructed verdict in its favor. We have given them all careful consid- 
eration, but have concluded that we may properly dispose of the case 
upon the third proposit‘on advanced. It is as follows: 

“The undisputed facts adduced upon the trial of the cause show 
that M. D. Kinney came from Dallas to see Plummer, a sworn statement 
as to the origin of the fire, in which statement Plummer informed Kin- 
ney that he was of the opinion that the fire was occasioned by defective 
wiring in the bathroom. and Kinney then informed Plummer that inas- 
much as the policy of insurance had a provision to the effect that the 
policy only covered Plummer’s household goods while they were located 
at 1850 South Neches street and nowhere else, and that inasmuch as in 
Plummer’s opinion the fire at the house on Harriott street, to which 
Plummer had moved the goods without securing permission from the 
company, or without notice to the company, and that inasmuch as in 
Plummer’s opinion the fire was caused by defective wiring in the bath- 
room, it was his [Knney’s] opinion that he could not recover on said 
policy of insurance, and such expression being merely an opinion on the 
part of Kinney as to a pure matter of law, and Kinney not being an 
agent of Plummer, or in a fiduciary capacity. such representation. if re- 
lied upon by Plummer, would not give Plummer the right, as a matter 
of law. to set aside the compromise agreement, or the right to recover 
against the defendant.” 

The undisputed testimony in this case, as we find it in the record, 
shows the following facts: 

At the time of the issuance of the policy of insurance here in ques- 
tion appellee’s household goods and furniture were at his then home, 
which was located at No. 1850 South Neches street, in the city of Beau- 
mont. At the time they were destroyed by fire on January 21, 1919, 
they were located at No. 394 Harriott street, in the city of Beaumont, 
to which location the appellee had moved with his family. There was a 
provision in the policy to the effect that appellee’s household goods and 
furniture were insured while located at No. 1850 South Neches street, 
and not elsewhere. The fire which destroyed appellee’s goods and furni- 
ture occurred about 60 days after appellee’s removal to his new loca- 
tion. Appellee did not notify appellant of his removal to his new loca- 
tion, and appellant did not have any notice of that fact from any source 
and never consented to such removal. After the fire. which resulted in 
practically a total loss of appellee’s goods and furniture, he made in due 
time proper proof of loss to appellant’s local agents in the city of Beau- 
mont, and these notices of loss were forwarded to appellant by said 
local agents, and thereafter appellant’s claim adjuster, Myron T. Kin- 
ney. who, it seems, was located at Dallas, Tex., came to Beaumont on 
February 12, 1919, for the purpose of adjusting this loss with appellee, 
and on that day met appellee in Beaumont in the office of appellant’s 
local agents, Smelker & Maxon, and there the whole matter was gone 
over between appellee and the adjuster, Kinney. Kinney stated to ap- 
pellee that his loss was an honest one. and that it really exceeded the 
face value of the policy, but that the company was under no legal obli- 
gation or liability to pay the loss or any part of it, for the reason that 
the appellee had moved the insured goods and furniture from the loca- 
tion where they were insured to another and different location without 
notifying appellant or its local agents of that fact. For this reason alone 
Kinney positively denied liability under the policy, and appellee, after 
discussing the matter with Kinney and appellant’s local agents, Smelker 
& Maxon. who were of the same opinion as Kinney with reference to 
the nonliability of the company, finally consented to accept $600 as pay- 
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ment and settlement in full of any claim he might have had against the 
insurance company under the policy, which, upon its face. was for the 
sum of $1,000. Thereafter, on,March 14, 1919, appellant issued in favor 
of appellee its draft in the sum of $600 as settlement in full of the claim 
made by appellee under the policy of insurance. It recites upon its face 
that it ‘“‘constitutes full satisfaction, compromise. and indemnity for all 
claims and demands for loss and damage by fire of January 21, 1919. to 
property described in policy No. 26370, issued at its Beaumont, Texas. 
agency, and said policy is hereby canceled in full and surrendered to said 
company,” and bore the signature of George A. Plummer, the appellee. 
In connection with this draft. Plummer executed the following instru- 
ment : 

“$600.00 Beaumont, Texas, March 14, 1919. 


“Received. of National Union Fire Insurance Company, of Pitts- 

burg, Pa., sight draft for the sum of six hundred and 00/100 ($600.00) 
dollars, which, when paid, will be in full satisfaction. compromise. and 
indemnity for all claims and demands for loss and damage by fire, which 
occurred on the 21st day of January. 1919, to property described in pol- 
icy No. 26370 issued at its Beaumont. Texas, agency, and said policy is 
hereby canceled in full and surrendered to said company. 
“Claim $600.00. George A. Plummer. [Seal.] 
“Discount $———. [Seal.] 
“Net $600.00. 

“Duplicate to be attached to policy.” 


Afterwards, on March 21, 1919, this draft was cashed by appellee 
and jhe received therefor the full sum of $600. Appellee testified as a 
witness on the trial below that he knew that Mr. Kinney was the agent 
of the insurance company. and that he was acting in the interest of the 
company when he made the settlement with appellee, and that appellee 
expected at the time that Kinney would settle for the company upon the 
best terms he could, and that he would “drive the best bargain he could 
for the company.” He stated also, however, that he was influenced in 
making the settlement for $600 by the representation of Kinney to the 
effect that there was no legal liability resting upon the company to pay 
appellee anything. It was not denied by Kinney, who was a witness on 
the trial, that he told appellee that there was no legal liability resting 
upon the insurance company to pay the claim. 

In the view we take of the point here under consideration, it is un- 
necessary to go more at length into the evidence as disclosed by the rec- 
ord. It is manifest that the parties, in making this settlement: were deal- 
ing at arm’s length; that a controversy had arisen between them as to 
whether there was liability on the part of the insurance company under 
its policy issued to appellee, the company claiming, through its agent. 
that there was no legal liability and the appellee insisting upon the pay- 
ment of his policy. The record discloses. without dispute. that appellee, 
at the time the compromise and settlement was reached, knew every 
mater‘al fact relative to the fire and loss of his goods and furniture that 
were known by appellant or its said adjuster; that no material fact re- 
lative to the company’s liability under the policy was withheld or at- 
tempted to be withheld from appellee to induce the settlement, and there 
is nothing in the record which suggests that appellant’s said agent stood 
in any fiduciary relation or capacity to appellee in making the settle- 
ment. nor is there anything disclosed by the record which was calculated 
to cause appellee to repose in appellant’s adjuster any special confidence ; 
but. on the contrary, the evidence clearly shows that appellee knew, in 
making the settlement, that appellant’s adjuster was acting in its inter- 
est, and that he would “drive the best bargain he could for his company.” 
So the whole point, as we see it, is this: Did the statement by appellant’s 
agent, Kinney, to appellee, to the effect that the insurance company was 
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relieved of liability under the policy, for the reason that the insured goods 
had been removed from the location where insured to another location 
without notice to appellant and without its consent, constitute such fraud 
or deceit on the part of appellant’s said agent as would relieve appellee 
against such settlement and compromise. and. permit him to recover on 
the original policy? It is our opinion that the statement made by 
Kinney to appellee, to the effect that there was no legal liability on the 
part of appellant, for the reason that the goods and furniture had been 
removed. as above stated, amounted to no more than the expression of 
a legal opinion entertained by Kinney, and did not amount to the state- 
ment of any fact whatever. And we are further of the opinion that sirice 
appellee had full knowledge of all the facts relative to the subject- 
matter. concerning which the compromise and settlement was made be- 
tween the parties, and since appellant’s adjuster, Kinney, sustained no 
fiduciary relation toward appellee, and with the knowledge of appellee 
was acting for the best interest of his company in making the settlement 
and since there was nothing in the relation of the parties calculated to 
inspire in appellee any special confidence in appellant’s said adjuster, ap- 
pellee, in action upon the legal opinion of said adjuster, in making said 
settlement, did so at his peril, and cannot be permitted to set aside and 
cancel the agreement and settlement so made by him on the ground, as 
specially pleaded by him, that appellant’s said adjuster, Kinney. was 
guilty of fraud and deceit, which caused him to agree to such settle- 
ment. Appellee was as conclusively fixed with knowledge of the law 
governing his rights under the policy as was appellant’s adjuster. 
Kinney, and cannot be heard to deny such knowledge of his legal rights, 
and cancel and set aside the settlement on the ground, alone, as spe- 
cially pleaded by him, which was, in effect, that appellant’s adjuster had 
fraudulently and deceitfully misprepresented the law to him, ‘in the ab- 
sence of a showing by him that appellant’s said agent sustained a fidu- 
ciary relation to him, or that the relations of the. parties were such as 
to inspire such confidence on his part in appeliant’s said adjuster as 
ought, in good conscience. to relieve him from relying and actng upon the 
opinion of said adjuster touching his legal rights under his policy. We 
have shown above the precise attack made by appellee upon the settle- 
ment made with appellant’s adjuster, and it is clear from his pleading in - 
that connection that his only ground of attack was that the settlement 
had been induced on his part by false and fraudulent representations on 
the part of appellant’s said adjuster. Kinney, as to appellee’s legal rights 
under his policy, and in the very nature of things, such representations 
could be but the expression of a legal opinion of said adjuster touching 
appellee’s rights under his policy. 

We might add here that, while it was alleged by appellee, substan- 
tially, that the said adjuster, Kinney, at the time he expressed his legal 
opinion to appellee regarding his rights under the policy, he also read 
excerpts from some book or pamphlet which purported to be the law 
pertaining to appellee’s rights under his policy. Upon the trial. however, 
it was admitted by appellee that he was mistaken in his allegation that 
said adjuster, Kinney, had read to him any such book or pamphlet as 
alleged, and therefore that portion of his attack, as made by his special 
plea. upon the settlement in question was not sustained by any proof. But 
even if it had been shown by proof, as alleged in the speical plea, that 
such book or pamphlet was exhibited and read to him by said adjuster, 
we faii to see how it could have availed appellee to any extent ‘in setting 
aside the settlement, under the facts in this case and the relations of the 
parties, as we have above stated them. Before appellee would be en- 
titled to recover the balance claimed by him to be due under the terms 
of his policy, it was incumbent upon him, of course, to plead and prove 
such facts as would authorize setting aside and canceling the settlement 

Vol. LVII--40. 
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made by him with appellant, and he has failed to do this the settlement 
must be upheld, and a recovery denied him under the terms of the pol- 
icy. 

In the case of Thompson v. Phoenix Insurance Co., 75 Me. 55, 46 
Am. Rep. 357, the insurance company had issued to Thompson a policy 
of insurance on a house; the policy being for $1,000. While the policy 
was yet in force the house was destroyed by fire. and the company denied 
liability under the policy on the ground, among others, that the house 
had become vacant at the time of the loss. Thompson and the company’s 
adjuster finally settled and compromised Thompson’s claim against the 
company for $250. Afterwards Thompson sued the company and sought 
to set aside and cancel the settlement, on the ground that the company’s 
adjuster procured the settlement by his willful and deceitful and fraudu- 
lent representations, to the effect that there was no liability on the part 
of the company. for the reason that the house was vacant when de- 
stroyed. It was alleged by Thompson, in attacking the settlement, that 
he relied on such false and deceitful represenetations on the part of the 
company’s adjuster, and was induced thereby to make the settlement, and 
that therefore the same should be canceled and held for naught. In an- 
swer to this attack made by Thompson on the settlement, the company 
interposed a general demurrer. It was held by the Supreme Court of 
Maine that Thompson’s plea attacking the settlement stated no fact that 
would authorize a cancellation of he settlement. and the company’s gen- 
— demurrer was sustained. Among other things in that case, it was 
said: 

“The first count of the declaration sets forth that the company, ‘well 
knowing the premises. but intending to cheat and defraud the plaintiff 
out of the benefit of his said policy, and the money due him thereon. 
fraudulently and deceitfully represented to the plaintiff that by reason 
of. his not living in the house at the time of its being burned, he had so 
increased the risk that the company was not bound to pay anything. that 
the policy was null and void and of no effect, benefit or use to the plain- 
tiff.” The second count charges, substantially, the same fraudulent rep- 
resentatation on the part of the authorized agent of the company. 


“If these declarations of the agent of the insurance company are re- 
garded as statements of the law of insurance, of the legal conditions 
on which the right of recovery in such cases depends, they are not ac- 
tionable, though false. The cases cited for the defendants are sufficient, 
if authority or argument were needed, to support the statement that under 
such circumstances a man has not a right to rely, except at his own 
peril, upon the representations of the avowed agent of the adverse in- 
terest, as to what the law will or will not do, or will or will not permit 
to be done. Common prudence and common sense would seem to be 
in all ordinary cases, sufficient safeguards against frauds of that 
character; and the declaration does not aver exceptional circumstances 
to give the right of action in the present instance.” 


In the case of Aetna Insurance Co. v. Reed, 33 Ohio St. 283, Reed 
sued the insurance company on two policies covering his stock of goods: 
the aggregate amount of the policies being $2,750. Reed alleged that 
after due notice. etc., of loss, he demanded payment of his policies, 
which the company refused. Among other defenses, the company alleged 
that subsequent to the loss of Reed’s goods by fire, and prior to the suit, 
there had been a settlement between the parties, under which the com- 
pany paid Reed $100 in full satisfaction of both policies. Reed replied 
to the plea of settlement, alleging, substantially, that such settlement had 
been procured by fraud and deceit on the part of the company’s agent 
and adjuster, one Rice, who in order to induce the settlement, represent- 
ed to Reed that there was no legal liability on the part of the company, 
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and that the company would contest any suit .filed by Reed. and that 
Reed would get nothing in the end. The Supreme Court of Ohio, in dis- , 
posing of the case, among other things, said: ' 


“The personal relation of the parties was not one calculated to 
beget confidence or reliance, but the contrary. Rice was acting avow- 
edly as the agent of a party whose interests were averse to Reed. and 
common intelligence would have caused Reed to know he was not acting 
as his friend or advising his interests. Presumptively he would not be 
likely to stand in a relation different from other persons representing 
adverse interests. From the time the within statement was completed. 
Rice acted in a hostile rather than a friendly spirit, and with a strong 
assertion of opinion claimed the loss was a dead loss to Reed, and thus 
endeavored to induce Reed to think he could do no better than take 
his offer of $100. It was not done with the thought on either side that 
he was a friendly adviser, but rather as one driving the best bargain he 
could for his employer. In this Reed could scarcely be deceived. All 
this time Reed was apparently as fully conversant with the facts of 
the case as Rice, and at liberty to ascertain the law of his case if he 
desired to do so. It was even suggested to him to do so with the prob- 
able result.” 

See, also, Mayhew v. Phoenix Ins. Co., 23 Mich. 105; Mutual Life 
Ins. Co. v. Phinney, 178 U. S. 341-3437 20 Sup. Ct. 906, 44 L. Ed. 1088. 

While the jury in this case found that appellant’s agent Kinney, 
was guilty of fraud and deceit in representing to appellee that appellant 
was not liable under the policy in question and further found that ap- 
pellee acted upon such fraudulent representation and deceit, and was in- 
duced thereby to settle with the company, st#ll such finding cannot be 
sustained or given any force or effect, for the reason that as a matter of 
law, under the pleadings and undisputed proof in this case, there was 
no such fraud or deceit practiced by appellant’s adjuster as would afford 
the right in appellee to set aside the contract of settlement made by him 
in this case. : 

We are therefore compelled to ignore the verdict of the jury and 
judgment of the trial court in this case, and to render judgment in favor 
of appellant, to the effect that appellee take nothing by his suit: and it 
will be so ordered. 


CALIFORNIA INS. CO. v. BISHOP er. at. (No. 9390.)° 


(Court of Civil Appeals of Texas. Fort ‘Worth. Nov. 13, 1920. Re- 
hearing Denied Dec. 18, 1920.) 


228 Southwestern Reporter. 1010 


INSURANCE—CONDITION OF FIRE POLICY HELD WAIVED 
BY ISSUING RENEWAL POLICY WITH KNOWLEDGE OF 
FACTS. 

In view of Vernon’s Sayles’ Ann. Civ. St. 1914. art. 4961, as to who 
are insurance agents, condition of fire policy on the stock of an au- 
tomobile dealer that he should report to the company each car owned 
by him and its location as soon as known, and have an entry thereof 
made in passbooks provided therefor, was waived, the policy being, in 
effect, in renewal of a like policy for the previous year, and the agent 
having agreed with insured at the time of issuing the prior policy that 
he would from time to time visit insured’s place of business .and check 
up cars on hand and make the necesary reports and entries, and a re- 
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port having been made during the life of the first policy of all the 
cars wh'ch were burned during the life of the second policy. and the 
agent having attempted to make an entry thereof, in the passbook; and 
this though by mistake he failed to make entry therein of some of them, 
and though the policy provided that no agent could waive any pro- 
vision thereof unless the waiver was written thereon. 


(For other cases, see Insurance, Dec. Dig. § 389[8].) 


Appeal from District Court. Taylor County; J. W. Moffett, Special 
Judge. 


Action by George C. Bishop and another against the California In- 
surance Company.. . Judgment for plaintiffs, and defendant appeals. 
Affirmed. 


Bryan, Stone & Wade, of Fort Worth, and Ben L. Cox, of Abilene, 
tor appellant. 


Davidson & Hickman, of Abilene, for appellees. 


FORD v. STREET Et AL. 


(Supreme Court of Appeals of Virginia. March 17, 1921.) 
106 Southeastern Reporter, 379. 


3. INSURANCE-—“FIRE INSURANCE POLICY” DEFINED. 

A “fire insurance policy” is a contract of indemnity whereby the 
assurer indemnifies that assured against certain loss on account of his 
interest in the property if destroyed by fire. 


(For other cases, see Insurance, Dec. Dig. § 2.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Fire Insurance.) 


Appeal from Circuit Court, Nottoway County. 


Suit by J. A. Street against Culvin Ford and others. Decree for 
plaintiff, and named defendant appeals. Affirmed as amended. 


W. Moncure Gravatt and L, S. Epes, both of Blackstone, for ap- 
pellant. 


H. H, Watkins, of Creive, and T. F. Epes, of Blackstone, for appel- 


lees. 
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WALTON v. AMERICAN CENT. INS. CO. OF ST. LOUIS. 
(No. 15906.) 


(Supreme Court of Washington. March 23, 1921.) 
196 Pacific Reporter 588 


1, INSURANCE — PROOFS OF LOSS ARE CONDITIONS PRE- 
CEDENT TO ACTION UNLESS FAILURE IS DUE TO MIS- 
LEADING ACTS OF INSURER’S AGENT. 


Where a fire policy required proofs of loss, the making of such 
proofs is a condition precedent to the right to ma‘ntain an action on the 
policy unless failure to present is dwe to the misleading of the insured 
by the officers or agents of the insurance company. 


(For other cases, see Insurance Dec. Dig. § 612[2].) 


2. INSURANCE — WHETHER AGENTS OF INSURANCE COM- 
PANY MISLED [INSURED INTO BELIEVING PROOFS OF 
LOSS WOULD NOT BE REQURED. HELD FOR THE JURY. 


In an action on a fire policy, the question whether the agents of the 
insurance company misled the insured into believing that proofs of loss 
would not be required, the insured having furnished a written statement 
of his loss, Held, under the evidence for the jury. 


(For other cases, see Insurance, Dec, Dig. § 668[14].) 


3. INSURANCE—WHERE AGENTS OF INSURER MISLED IN- 
SURED INTO BELIEVING THAT PROOFS OF LOSS WERE 
NOT REQUIRED, INSURER CANNOT DEFEAT RECOVERY 
BECAUSE NONE WERE MADE. 

Though a fire policy provided that no condition could be waived un- 
less such waiver was written upon or attached thereto, yet where the 
agents of the insurance company misled the insured, who furnished a 
written statement of his loss, into believing that no further proof was 
necessary the insurance company cannot take advantage of the wrong, 
though it was that of its local agent and adjuster. 


(For other cases, see Insurance, Dec. Dig. § 558[2].) 


Department 2. 

Appeal from Superior Court, King County: John S. Jurey, Judge. 

Action by B. K. Walton against the American Central Insurance 
Company of St. Louis. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 


F. G. Clarke and S. H. Steele, both of Seattle, for appellant. 
Thos. R. Horner, of Seattle, for respondent. 


Main, J. This action is based upon an insurance policy and re- 
covery is sought for property damaged by fire. The defendant denied 
liability, claiming that proofs of loss had not been furnished as required 
by the policy. The cause was tried by the court and a jury and re- 
sulted in a verdict for the plaintiff in the sum of $1,000. From the judg- 
ment entered on the verdict the appeal is prosecuted. 

[1-3] The policy was ‘issued on the 27th day of June, 1918. The fire 
occurred approximately a week later. Shortly after the fire the respond- 
ent, the insured, presented. to the agent of the company that had issued 
the policy an itemized statement of the articles destroyed with the cash 
value of each item specified. The agent referred the respondent to the 
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adjuster. The statement was then presented to the adjuster. It was not 
such a statement, however, as was required by the terms of the policy. 
The policy was the standard form contemplated by the statute and con- 
tained a provision that, if a fire occurs, the assured shall, within 60 days 
thereafter, present proof of loss in the manner and form therein spe- 
cified. There is another provision in the policy that its provisions can- 
not be waived unless such waiver be written upon or attached to the 
policy. The proof of loss not having been such as to meet the require- 
ments of the policy, the controlling question in the case is whether the 
insured was misled by the agent or agents of the company into the be- 
lief that the proof which he had furnished was all that was necessary. 
Upon this question the evidence is conflicting. The respondent testified 
that when the proof was presented he was told that it was all that was 
necessary, and that there was nothing more that he would be required 
to do. The evidence on the part of the appellant was that no such as- 
surance had been given. The rule in this state, supported by numerous 
decisions, is that the making of proofs of loss as required by the policy 
is a condition precedent to the right to the maintenance of an action un- 
less the failure to present the proofs is due to misleading of the insured 
by the officers or agent of the insurance company. Kuck v. Citizens’ In- 
surance Co., 90 Wash. 35, 155 Pac. 406, and cases there cited. If the evi- 
dence of the respondent is to be believed, his failure to present the proofs 
as required by the policy was due to the misleading by the agents of the 
appellant company. This presented a question of fact for the jury. It is 
argued by the appellant that the terms of the policy cannot be modified 
other than in the manner there specified, which is by writing. The ques- 
tion, however, is not one of modification, but whether the company will 
be permitted to take advantage of a wrong committed by its agents upon 
the insured. The case is not different from a number of other cases 
which have been before this court, and the question was properly submit- 
ted to the jury. 

It is suggested in the brief of the appellant that the company would 
not be bound by the acts of the local agent or the adjuster. The ques- 
tion as a rule arises between the adjuster and the insured. The adjuster 
being the agent, the company should not be permitted to benefit by his 
wrongdoing committed while performing the functions of the agency. 

The judgment will be affirmed. 

Tolman, Mitchell, and Mount, JJ., concur. 
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MARINE. 


PROHASKA ert aL. v. ST. PAUL FIRE & MARINE INS. CO. 
(No. 3618.) 


(United States Circuit Court of Appeals, Fifth Circuit. February 9, 
1921.) 
270 Federal Reporter, 91. 


1. INSURANCE—LOSS OF VESSEL ON SHIPWAYS FROM GIV- 
ING WAY OF FASTENINGS OF CRIB HELD NOT WITHIN 
RISKS INSURED AGAINST. 


Where, after a vessel had been placed on shipways for repairs and 
planks had been removed, the fastenings holding the crib supporting the 
boat gave way, and the crib slid into the river, permitted the vessel to 
sink, the loss was not covered by a policy insuring against unavoidable 
dangers of rivers, etc., as the giving way of the fastenings was the cause 
of the loss. , 


(For other cases, see Insurance, Dec. Dig. § 404.) 


Appeal from the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 

Action by Mrs. Addie Prohaska and others against the St. Paul 
Fire & Marine Insurance Company. From a decree for defendant 
(265 Fed. 430), plaintiffs appeal. Affirmed. 


John D. Grace, of New Orleans, La. (M. A. Grace, of New Orleans, 
La., on the brief), for appellants. 

George H. Terriberry, of New Orleans, La. (Terriberry, Rice & 
Young, of New Orleans, La., on the brief), for appellee. 


Before Walker, Bryan, and King, Circuit Judges. 


Wacker, C. J. This is an appeal from a decree sustaining an excep- 
tion to a libel on a marine insurance policy upon the steamboat Helen 
Lane, on the ground that it failed to state a cause of action, and dis- 
missing the libel. The risks assumed by the policy sued on were: 

“The unavoidable dangers of rivers, or fires, and of jettisons, that 
shall cause loss or damage to said vessel or any part thereof, excepting,” 
etc. 

It is not necessary to set out the enumerated exceptions, as it is 
not claimed that the alleged loss was attributable to any excepted 
‘marine peril. The libel contained allegations to the following effect: 
Some time after the Helen Lane had been placed on shipways at Ber- 
wick, La. to receive needed repairs, and after a number of planks 
forming part of her hull had been removed, the fastenings holding the 
crib which supported the boat gave way, the crib with the boat on it 
slid down the ways into the river, the water rushed in through the 
hole made in the hull by the removal of the planks, with the result 
that the boat sank to the bottom, and became a total loss. 

[1, 2] In our opinion the loss of the boat is to be attributed, not 
to any risk or peril insured against, but to the breaking or giving way 
of the means used to keep it in the proper place while it was undergo- 
ing repairs. Though the entry of water operated more immediately in 
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producing the disaster, the loss is to be attributed, not to that cause, 
but to the one which set it in motion. The proximate cause is the 
efficient cause; the one that necessarily sets the other cause or causes 
in operation. A&tna Insurance Co. v. Boon, 95 U. S. 117, 24 L. Ed. 
395: The G. R. Booth, 171 U. S. 450, 460, 19 Sup. Ct. 9, 43 L. Ed. 
234. The last-cited case involved an explosion of detonators, forming 
part of a ship’s cargo, which burst open the side of the ship below 
the water line, and the sea water rapidly flowed in through the open- 
ing made by the explosion, and injured another part of the cargo. It 
was decided that the explosion, not the inflow of sea water, was the 
predominant cause to which the damage complained of was to be at- 
tributed and that the damage was not caused by a peril of the sea. 

That decision is not deprived of controlling effect in this case by the 
circumstance that the instrument before the court in that case was a 
bill of lading providing that the carrier “shall not be liable for loss or 
damage caused by the perils of the sea.” Where the question present- 
ed is that of determ‘ning to what cause a loss or injury is to be attribut- 
ed, the circumstance that the question arises in a suit on an insurance 
policy does not have the effect of making the above stated rule inap- 
plicable. The first above cited case, in which the rule was stated and 
applied, was a suit on a fire insurance policy. 

It was not claimed that the policy sued on insured the sufficiency of 
the fastenings used by the repairer of the boat to keep in place the crib 
which supported it, or that the appellee was liable for a loss attributable 
to the giving way of those fastenings. 


The decree is affirmed. 


’ 
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ACCIDENT AND HEALTH. 


UNITED STATES FIDELITY & GUARANTY CO. v. BLUM. 
(No. 3503.) 


(United States Circuit Court of Appeals, Ninth Circuit. February 7, 
Rehearing Denied March 9, 1921.) 


270 Federal Reporter, 946. 


2. INSURANCE — BURDEN TO ESTABLISH ACCIDENTAL 

MEANS REQUIRES EXCLUSION OF SUICIDE. 

In an action on an accident insurance policy, the burden on plaintiff 
to make out a prima facie case by showing death by external, violent, 
and accidental means requires plaintiff to show that death did not re- 
sult from suicide, which is the antithesis of death by accidental means. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


3. INSURANCE — THERE IS DISPUTABLE PRESUMPTION 

AGAINST SUICIDE. 

In an action on an accident insurance policy, there is a presumption 
that death was not suicidal, which is disputable, but can be overcome 
only by proof tending to establish suicide sufficient for the jury’s con- 
sideration. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


4. INSURANCE—THERE IS PRESUMPTION CAUSE OF DEATH 
WAS NATURAL NOT ACCIDENTAL. 
In an action on an accident insurance policy, where there is no evi- 
dence either way, there is no presumption .that death occurred through 


accidental means, but the presumption is rather that it was the result of 
natural causes, 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


5. INSURANCE — ACCIDENT CAN BE PROVED BY CIRCUM- 

STANTIAL EVIDENCE. 

In an action on an accident insurance policy, plaintiff must introduce 
evidence that an accident causing the death occurred, but this does not 
require an eyewitness to the accident, or direct proof thereof, but that 
fact, like any other fact, may be established by circumstantial evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


6. INSURANCE — CIRCUMSTANCES HELD NOT TO PRECLUE 

HYPOTHESIS OF ACCIDENT AS CAUSE OF FALL. 

Evidence that the window from which insured fell to his death was 
wide open, with a chair near by, that it was large enough for him easily 
to pass through it, and that he was subject to dizzy or fainting spells at 
which time he sought fresh air, shows circumstances which do not nega- 
tive a hypothesis of accidental means as the cause thereof. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
7. INSURANCE — CIRCUMSTANCES SHOWING SUICIDE RE- 
BUT PRESUMPTION OF ACCIDENT. 


Where a man is found dead under circumstances showing clearly that 


he killed himself, there can be no presumption that his death was acci- 
dental. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 
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8. INSURANCE—“ACCIDENTAL MEANS” DISTINGUISHED. 


There is a distinction between accidental death which may be an un- 
expected or unintentional result of a voluntary act, and death from acci- 
dental means, which must result from some unforeseen or unintended act. 


(For other cases, see Insurance, Dec. Dig. § 455.) 


9, INSURANCE—EVIDENCE HELD TO CARRY TO JURY ISSUE 

OF SUICIDE. 

In action on an accident insurance policy for the death of insured, 
caused by a fall from a window, evidence hyld sufficient in connection 
with the presumption against suicide to take to the jury the issue 
whether he committed suicide. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 


10. INSURANCE— EVIDENCE HELD NOT TO SHOW CONCLU- 

SIVELY DEATH WAS DUE TO NATURAL CAUSES. 

In action on an accident insurance policy, where insured was killed 
by a fall from a window, evidence that insured was subject to dizzy and 
fainting spells, at which times he sought the open air, /teld not to require 
the direction of a verdict for the insurance company, because showing 
that his death was due to natural causes, and not accident. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


11, INSURANCE — DEATH FROM EXTERNAL AND VIOLENT 
MEANS PRESUMED TO BE ACCIDENTAL. 


Where insured was found dead after a fall from a window which 
was stifficient to produce death, and the condition of his body was some 
indication that death resulted therefrom, and therefore was caused by 
violent and external means, there is a presumption that it was accidental. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


12. INSURANCE — SICKNESS CAUSING ACCIDENT IS NOT 

CONCURRING CAUSE OF DEATH. 

A policy insuring against death effected directly and independently of 
all other causes by accidental means imposes liability on insurer where 
death resulted from a fall from a window caused by fainting or dizzy 
spells unless death would have resulted therefrom without the fall, since 
in such case the fall is the proximate cause of the death and was acci- 
dental. 


(For other cases, see Insurance, Dec. Dig. § 466.) 


13. INSURANCE—EVIDENCE HELD SUFFICIENT TO TAKE TO 
THE JURY THE QUESTION WHETHER DEATH WAS AC- 
CIDENTAL. 

In an action on an accident insurance policy, evidence that insured 
fell from a window under circumstances not excluding the hypothesis 
of accident held sufficient to take to the jury the question whether the 
death was occasioned solely by accidental means. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington; Edward E. Cushman, 
Judge. 

Action by Estelle L. Blum against the United States Fidelity & Guar- 
anty Company. Judgment for plaintiff, and defendant brings error. 
Affirmed. 
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Coy Burnett, of Portland, Or., and Jos. A. McCullough, of Balti- 
more, Md., for plaintiff in error. 

Preston, Thorgrimson & Turner and Lyons & Orton, all of Seattle, 
Wash., for defendant in error. 


Before Gilbert and Hunt, Circuit Judges, and Wolverton, District 
Judge. ‘ 


Wotverton, D. J. This is an action by the defendant in error to re- 
cover damages for the death of her husband, Samuel Blum, under a pol- 
icy insuring against accident issued by the plaintiff in error. The policy 
covers “loss or disability resulting from bodily injuries effected directly 
and independently of all other causes through external, violent and ac- 
cidental means (excluding suicide, sane or insane, or any attempt there- 
at). 

At the close of plaintiff's case a motion for nonsuit on the part of 
the defendant was denied. At the close of the entire evidence the de- 
fendant demurred ore tenus to the sufficincy of the evidence to carry 
the case to the jury and in the alternative moved the court for a 
directed verdict in its favor. Both were denied by the court. The 
verdict was for plaintiff. 

The assignments of error are three: 

First, that the court erred in denying defendant’s motion for non- 
suit. 

Second, in overruling the demurrer to the evidence. 

Third, in refusing to instruct a verdict for the defendant. 

All for reasons: (1) That the complaint fails to state a cause of 
action: (2) that there was a total failure of proof of death from acci- 
dental causes: (3) that there was a total failure of proof of any death 
effected directly and independently of all other causes through external, 
violent, and accidental means; and (4) that there was a total failure 
of proof of death caused in any manner covered by the provisions of the 
policy of insurance. 

There was no demurrer to the complaint; nor were there any ex- 
ceptions reserved to any instructions given by the court or any resfusal 
of the court to give requested instructions. 

‘The complaint simply alleges, so far as material here: 

That on January 12, 1917, “the said Samuel Blum died in the city 
of Seattle, county of Kings, state of Washington. His death was effected 
through external, violent, and accidental means.” 

The answer denies the latter clause, and for an affirmative defense 
alleges 


“That the policy relied upon by the plaintiff expressly excludes from 
the risks assured death effected through suicide, sane or insane, or any 
attempt thereat, and the death of the said Blum was effected through 
suicide or an attempt thereat, and not otherwise.” 


Thus are presented the particular issues upon which the case was 
tried and went to the jury. 

[1] The suggested insufficiency of the complaint is not insisted 
upon in the briefs: nor was it at the argument. Even if it had been, the 
complaint must be held to be sufficient after verdict, when all intendments 
operate in its support. 

Nor is the demurrer to the evidence insisted upon. There is there- 
fore but one assignment of error that calls for notice, namely, the one 
relating to the refusal of the court to direct a verdict for the defendant. 
Thus is presented but the one question whether the testimony adduced at 
the trial was sufficient to warrant the court in sending the case to the 
jury. This requires a statement of the salient facts as disclosed by the 
evidence. 


—_— 
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Blum was past 40, had been in business for a number of years, and 
was prosperous, having acquired an estate rated at $125,000. With this 
he was satisfied, as it was remunerative, and he was not eager to accumu-- 
late greater wealth. He was happy and contented in his domestic rela- 
tions, and was esteemed and trusted in his social and business relations. 
On January 1, 1919, certain of his property in Alaska was burned, news 
of which came to him:on the 2d. This greatly depressed and worried him 
at the time, and he complained of loss of sleep, and that he could not get 
the Alaska fire out of his mind. His condition of mind improved some- 
what, however, prior to January 12th, the date of his death. 

As bearing upon this, and as respects his disappearance from his 
office when last seen therein, Laura Lawson testified, among other things, 
that she was a public stenographer and had a desk in Blum’s office, but 
in a room separate from his, with a door communicating, and that she 
did his stenographic work; that Blum was in the office on the morning 
of the 12th when the witness came in about half past 9; that he asked 
her, as was his habit, how he looked, to which she replied, “You look 
like you had a good night’s sleep.” He smiled, but remarked, “Well, 
1 slept sound, but I was full of dope,” or something of that order. He 
was worrying, and his head ached all the time from worry and nervous- 
ness. He was told not to worry, that there was nothing to worry about, 
and he said, “That is all they tell me,” and wished he could see it that 
way. She further testified that the worry started with the fire at Valdez: 
that he was like anybody else when there is something on his mind, and 
walked forth and back, and would talk about it. He received telegrams 
from time to time about the fire, and when he found one thing to be 
all right then he would wonder if something else was all right, and 
kept saying if he had been up there he would feel differently, but be- 
cause he was down here naturally he imagined a whole lot was really 
worse than it was. He manifested his worry by walking forth and 
back, and putting his hand up to his head, and would say “so much all 
during the day’ that he could not collect his thoughts. Witness never 
heard him say that before the Ist of January. She saw no outward in- 
dication of any change relative to his being worried between the 2d and 
12th of January, and he complained that he could not sleep. Mrs. Blum 
was with him in the office in the morning of the 12th, and they went 
out for an automobile ride. As he left he said he was going up to the 
house to take a nap, and would be back some time during the afternoon. 
He came back around half past 2 or 3 o’clock, walked into his office and 
came out again, and walked forth and back in the two rooms, and, prob- 
ably half an hour later, said he was going to get shaved, remarking, “We 
have to keep clean anyhow, no matter what happens,” He was gone an 
hour, or a little longer, and came into the office again, and walked forth 
and back. Witness was busy at the time he went out again. As he passed 
her desk, he said he was going for a little walk, and would be back 
in a few minutes. He went out into the hall; then came back into the 
office. He then started pacing forth and back in both rooms, and did 
that for probably 10 or 15 minutes, and then went into his own office, 
half closing the door as he went. Very shortly, in a minute or a minute 
and a half, witness missed him from his office, and on going in found 
he had disappeared. Then it was ascertained that he had fallen from 
the window in the room to the sidewalk below. Witness testified that 
Blum showed no indication of faintness on the day that he died, but it 
was developed on cross-examination that he had a fainting spell in the 
office several days previous thereto, but was revived shortly by a stimu- 
lant. This testimony has corroboration. 

The barber, Mr. Hurd, relates that Blum came into his place about 
4 o'clock, took off his coat and hat, got a paper from the porter, and 
walked back and forth across the floor until a chair was ready for him, 
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which was about 20 minutes. While shaving him, witness asked if he 
had been sick, to which he replied “No,” but said that he had not slept 
for two weeks. When asked what was the matter, he said, “That fire— 
I can’t get it off my mind,” and further, “I just feel awful; I never 
felt this way in my life before; I feel terrible.” 

Mrs. Estelle L. Blum, wife of deceased, testified that their married 
life had always been happy, and that Blum was kindly towards every 
one; that he had a habit, when engaged in thinking or discussing busi- 
ness or otherwise, of pac'ng the floor, which he did at home as well as 
in the office. The news of the fire at Valdez came on January 2d, while 
they were at breakfast, and Blum went down at once to ascertain if 
there were further news. Witness could not recall any special time of 
his being dizzy, but remembered that he did complain of dizziness; that 
he would often want the fresh air, and when he did he would throw up 
the window or open the front door, and at times would go outside. He 
showed a worried condition during the period following the news of the 
fire. The news came very slowly. He worried about the insurance, or 
rather as to the responsibility of the companies in which he was insured. 
When assured of their responsibility, he was very much relieved. Then 
he was in doubt whether he would be allowed to continue in his mer- 
cantile business while awaiting fire adjustment, but was assured later 
that he would, and that worry was disposed of. Again, he worried over 
the uncertainty of the safety of his papers in the vault, but was relieved 
when he had news that they were all right. After that he still continued 
to be perturbed about the health of his cousin Meyer Blum, who was 
associated with him in business in Alaska, and that worried him some- 
what up to the time of his death. The conditions in Valdez were a 
constant top‘c of their conversation. While the other things had cleared 
up, he continued to worry somewhat about Mr. Meyer Blum’s health. 
He always worried about his cousin’s health, both before and after the 
fire. After the fire he was very, very wakeful, but each night he ob- 
tained more sleep. He never had been a good sleeper, said the witness, 
‘he had never slept a night through, all our married life.” After the 
fire he slept better each night than the preceding, and each day was an 
improvement over the preceding day. About 8:30 on the morning of the 
12th w‘tness and her husband left the house in an automobile, and drove 
down to the boat landing, to see Mr. Ford, the insurance adjuster, off for 
Valdez. Blum was in very good spirits, and appeareed well physically, 
and “he seemed his natural self.” His conversation at the dock with 
Ford was jovial, and he interested himself with the purser of the boat 
for Ford’s convenience on the voyage. From the dock they went to 
Blum’s office, where they remained for perhaps half an hour. In the 
meanwhile Blum was walking up and down, and the conversation was 
general. From the office the two went for a ride, and eventually drove 
home. Blum complained that his feet were cold, and that he was sleepy, 
and he lay down on the bed. Witness made him comfortable, and he fell 
asleep. He slept about an hour and a half, and they had lunch together. 
He lit a cigar and remarked, “I feel fine; I feel better than I have for 
days,” and departed for his office. He was averse to taking medicine to 
induce sleep. 

Blum is described as a man 5 feet 7 inches in height and weighing 
190 pounds. The stool or window seat of the window from which he 
escaped was 39% inches above the floor. The window seat is 12% inches 
in width. From this there is a drop of 1% inches, with the wood sill 
sloping an inch; then another drop of 2% inches to the surface of a stone 
sil] 1714 inches in width, which slopes one inch. There is then a further 
drop of 4% inches to a stone belt course, which runs around the building 
and projects an additional 9 inches, with a half-inch slope: the ent‘re 
width of the coping, including the window sill, being 4354 inches, and 
the drop on the whole 10 inches. The window opening, when the lower 
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sash is raised to its limit, as it was found after Blum disappeared, com- 
prises a space of 28% inches in width by 33% inches in height. An 
ordinary office chair was found standing near, with its back to the 
window. 

Two witnesses observed the deceased while falling to the sidewalk 
—one when he was a few feet above the walk, and the other apparently 
just as he left the window ledge. He encountred a guy wire of the 
electric lighting system in his fall, and the globe of the arc light was 
broken. They describe him as falling limp, with his arms hanging lower 
than his head, but not directly over the head like a person diving. 

At the trial, when it was shown that death had ensued from external 
and violent means, it was agreed between counsel that plaintiff had made 
out a prima facie case. Thereupon the defendent proceeded with its 
case. A question has arisen as to which of the parties had the burden 
of proof. 

(2] We think it indisputable that, while the plaintiff made out a 
prima facie case by showing death by external and violent means that 
the defendant was required to overcome, yet in the end it was incumbent 
upon the plaintiff to establish by a preponderance of the evidence the 
fact as alleged by her that death was effected through external, violent, 
and accidental means. This is a burden which the plaintiff could not 
escape. 

Suicide is the antithesis of death by accidental means, and, of course, 
if it appears that Blum took his own life, plaintiff cannot recover under 
the policy. But this does not shift the burden. The clause in the policy 
requiring that death shall result through accidental means independent 
of all other causes devolves the burden upon plaintiff that she substantiate 
this also before recovery can be had. Travelers’ Insurance Co. v. Mc- 
Conkey, 127 U. S. 661, 666, 8 Sup. Ct. 1360, 32 L. Ed. 308; National 
Masonic Acc. Ass’n v. Shryock, 73 Fed. 774, 20 C. C. A. 3. 


The deceased came to his death by one of three means. He either 
died through natural causes (that is, by sudden demise) and fell from 
the window or he voluntarily threw himself therefrom, or he fell from the 
window or the coping outside through accidental means. 


[3, 4] There is a presumption that death was not suicidal. This is 
disputable, but to overcome it, there must be proof of a tendency to 
establish the fact sufficient for the jury’s consideration. Without else, 
there is no presumption that death ensued through accidental means. 
The presumption is rather that it was the result of natural causes. 
Laessig v. Travelers’ Protective Ass’n, 169 Mo. 272, 280, 49 S. W. 469. 
So we get back to the burden that plaintiff must sustain, which is to 
show that death came through accidental means, and this independ- 
ently of all other causes, with the presumption of death through natural 
cause to Overcome, and it was not suicidal in her favor. Was there evi- 
dence under this hyothesis sufficient to carry the case to the jury? 


{[5] It goes without saying that, in order for the plaintiff to re- 
cover, there must be evidence that an accident occurred conducing to 
the injury. This does not mean, however, that there must be eyewit- 
nesses to the accident or direct proof of the pertinent fact. The fact 
is susceptible of proof, as any other given fact, and it may properly be 
deducible by inference and presumption from facts proven; that is, the 
fact of accident may be established by circumstantial evidence, as other 
pertinent facts may be established under the rules of evidence. Bruns- 
wick v. Standard Acc. Ins. Co., 278 Mo. 154, 213 S, W. 45,7 A. L. R. 
1213. 

[6] Much speculation is indulged in as to how Blum got out of 
‘the window. It is obvious, however, that a man of his size and activity 
by stooping could have readily stepped from the chair, which it may 
be that he did, across the window seat to the coping outside, and could 
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have sat down on the window seat or safely stood on the coping to get 
the air, if that were his purpose. The stone sill under the window seat 
was 17% inches in width, with a slope of but an inch, while extending 
beyond that and 4% inches lower, was the belt course 9 inches in width, 
with a half-inch slope. One does not have to enter the realm of con- 
jecture to affirm that a man of Blum’s physique, with his senses, about 
him and his ordinary activity in movement, could safely have adjusted 
himself outside the window so that he would not have fallen in getting 
the air, if such were his purpose. It is also a reasonable hypothesis that 
’ Blum fainted while in the act of stepping through the open window, 
and in fainting pitched forward with such momentum as to cause his 
body to slide over the coping and be precipitated to the street below. 
These, with other hypotheses as well, might reasonably account for his 
getting out of the window without suicidal intent. 


It is obvious from these observations that the circumstances and con- 
ditions present as shown by the evidence do not repel all reasonable 
hypotheses of accidental death or death by accidental means. 


[7] When a man is found dead under circumstances showing clear- 
ly that he killed himself, there can be no presumption that death was 
accidental (Supreme Tent, K. of M. of the World v. King, 142 Fed. 
678, 73 C. C. A. 668), or that it was from natural causes, for that mat- 
ter. Johns v. Northwestern Mutual Relief Ass’n, 90 Wis. 332, 63 N. 
W. 276, 41 L. R. A. 587, is an apt illustration of the postulate. There 
the assured was found dead in a cistern. The aperture through which 
entry took place was so small that it could not, by any reasonable hy- 
pothesis, be inferred that he fell in while casually walking or pass- 
ing over the cistern. So it was held that the inference of self-destruc- 


tion was so strong as to overcome any presumption of accident that 
might otherwise be indulged. 


Such is not the case at bar, for it is fully apparent that death might 
have occurred through other causes, or by other means. The question, 
then, whether death was suicidal was one among others to be submitted 
to the jury. 

Counsel for plaintiff in error suggests a hypothesis which supposes 
that the deceased, not having been affected with dizziness, had voluntarily 
placed himself head foremonst at the outer lege of the window, and so 
rear the edge as to be within the danger zone and beyond the point 
where the laws of gravity and. friction would tend to hold him; 
that is, in a position where the laws of gravity would tend to pull him 
over the ledge to the sidewalk beneath. If such were the case, it is 
argued that, although the fall might have been involuntary, the means 
which he selected would be voluntary, and the injury following could 
not be held to have been occasioned by external; violent, and accidental 
means, Another hypothesis of a similar nature is stated, but the one 
noted is sufficient for intelligent discussion of the legal proposition in- 
voked. 

[8] A distinction is sought to be made between an accidental death 
and death through accidental means. The distinction seems to be borne 
out by authority. Olinsky v. Railway Mail Ass’n (Cal.) 189 Pac. 835. 
Accidental death is aptly illustrated by the case of Shanberg v. Fidelity 
& Casualty Co. (C.C.) 143 Fed. 651, where the assured, while engaged 
in carrying a door, fell down and expired. An autopsy disclosed that 
he had a ruptured heart. It was held that death did not result from 

“extraordinary, violent, and accidental means, independent of all other 
causes,” within the meaning of the policy, and that the rupture of the 
heart was the result. and not the means through which it was effected. 

Another case (Martin v. Interstate Business Men’s Acc. Ass’n 
[Iawa] 174 N. W. 577). is where the insured ate oranges, engendering 
gastritis which caused death. It was held that the act of selecting the 
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oranges was voluntary, and that the consequences, although unexpected 
or unintentional, could not be said to have resulted through “accidental 
means.” 


In further illustration of the distinction, the Supreme Court has 
apparently approved an instruction: 


“That, if a result is such as follows from ordinary means, volun- 
tarily employed, in a not unusual or unexpected way, it cannot be called 
a result effected by accidental means; but that if, in the act which pre- 
cedes the injury, something unforeseen, unexpected, unusual occurs which 
produces the injury, then the injury has resulted through accidental 
means.” 


This instruction was given in a case arising from the circumstance 
of the injured person jumping from a platform. Two other persons 
jumped from the platform at the same time and sustained no injury, 
and the case turned upon whether there was anything accidental, un- 
foreseen, involutary, cr unexpected in the act of jumping from the time 
the deceased left the platform until he alighted upon the ground. A 
verdict for the beneciary was upheld. Mutual Accident Association v. 
Barry, 131 U. S. 100, 121, 9 Sup. Ct. 755 33, L. Ed. 60. 


Now, extending the doctrine of this latter case to what might have 
happened with Blum, if he deliberataely placed himself in a position 
where he would fall, realizing that’ such would be the result of his act, 
then it could not be said that his injury came about through external, 
violent, and accidental means within the terms of the policy; this be- 
cause the act would be voluntary and deliberate, and the result could not 
have been unforeseen. But if he voluntarily placed himself in a posi- 
tion of danger, even recklessly though it may have been, and through 
accident, by misstep or miscalculation, or through the force of gravity 
not anticipated or foreseen, and was precipitated from the window 
ledge, the cause of the injury would have been through accidental means 
within the meaning of the policy. 


After all, however, these are hypotheses that went to the jury under 
the evidence, and we must assume under proper and applicable instruc- 
tions, as no exceptions are here to any instructions given or to any re- 
quested and not given. 


Again, there is brought into the controversy the supposition that 
Blum’s condition of health may have contributed directly or indirectly 
to his injury; it being argued that, where disease or physical infirmity 
concurs in producing death, the risk is not covered, because, while death 
may have resulted from accident. it would have to be shown that the 
accident was the sole cause of death. Be this as it may, we must again 
assume, under the state of the record, that the jury was properly in- 
structed in the premises and that they gave attention to the evidence in 
view of the rule of law applicable. But more of this later. 


Another feature of the controversy is that Blum might have jumped 
from the window while in a condition of mental irresponsibility; that is, 
while in a state of melancholy, when his impulse was to take his own 
life. 

Upon this question medical experts were called, with the result of 
a divided and discordant opinion. Thus it became a matter for the 
jury to determine, and their finding respecting it was comprised by the 
general verdict. 


Within the range and scope of the testimony, certain experts in 
physics gave evidence touching the possibility of the deceased’s falling 
out of the window, supposing him to have been in certain defined posi- 
tions in relation to it, and including also the chair that was found by the 
window immediately after his disappearance. 








A.& HJ U. S. Fidelity & Guarnty Co. v. Blum. 631 


This testimony is interesting and h’ghly instructive, as bearing upon 
the hypotheses concerning which their opinions were desired. But there 
is an obvious infirmity attending it, in that it did not cover other reason- 
able hypotheses respecting positions in whch the deceased might have 


been immediately prior to his falling from the window or from the 
ledge outside. 


Coming again to the one question involved, whether the evidence 
was sufficient to carry the case to the jury, we will give attention to 
some of the different phases of the evidence and the inferences that the 
jury was at liberty to draw therefrom. 


[9] Blum had been a man in comparatively good health up to the 
time he received news of the fire in Valdez. He had been afflicted with 
dizziness on occasions, which induced him to seek the open, air from 
which he invariably obtained relief. Furiher than this, he had not slept 
well in later years. But these were matters to which little attention was 
paid, and which were not vital so far as his general health was con- 
cerned. After the news reached him from Valdez, he became greatly 
perturbed and worried, complaining of his head and of being unable ta 
collect h's thoughts, and at one time, a few days before his death, he 
had a fa‘nting spell in the office. Aside from this, there were indica- 
tions that he was restless, and felt bad, even as he had never felt in 
his life before. This evidence formed the basis of an inquiry as to 
whether he was not suffering from an attack of agitated melanchol’a, 
and whether or not it led to the taking of his own life. This was d’s- 
posed of, and properly so, by leaving the matter to the jury for its 
determination. The evidence was such that a reasonab'e inference 
might have been drawn either way, and was unquestionably sufficient to 
require submission to the jury. 


As we have seen, the presumption is that he did not commit suicide, 
and, further, the testimony in the case is not of such a nature as to 
exclude all reasonable hypotheses of death through accidental means. 
So the question of suicide, sane or insane, was properly one for ihe 
jury. Pyth‘as Knights’ Supreme Lodge v. Beck, 181 U. S. 49, 53, 21 
Sup. Ct. 532, 45 L. Ed. 741. 


There being testimony in the record sufficient for the jury’s consid- 
eration as to whether death resulted from suicide, we may proceed to 
another phase of the inquiry; that is. whether death might have resulted 
from natural cause, as by apolexy, heart failure, or the like. 


[10] Here, again, B!lum’s state of health was a matter for con- 
sideration, along with the fact that he in some way got out of the win- 
dow, whether by struggle after death had stricken him, or by h‘s own 
volition while retaining his mental and physical activ'ties. 


It is possible that he may have gotten out of the window while in 
an effort to get the air, and then have been stricken and’ life become 
practically extinct before he fell to the sidewalk.- There is some indi- 
cation that such might have been the case. An eyewitness saw the body 
almost at the instant it left the window ledge, and he says it appeared 
to be limp with the arms hanging downward. But this is only one of 
the many circumstances to be taken into account. While such a thing 
was possible, it was within the province of the jury to inquire whether 
it was probable inference to be drawn, under all the circumstances sur- 
rounding his death. It required the exercise of physical effort to get 
out of the window. Th’‘s he was fully able to put forth when he was 
last seen, but a minute or two before he disappeared. So the postulate 
that he dropped dead after getting on to the window ledge is attended 
with questionable probability. 


[11] There is this as well to be considered—which was also for the 
jury—that the fall itself was sufficient to produce death, and the condi- 
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tion in which the deceased’s body was found was some indication at 
least that death resulted therefrom, and of course by violent and ex- 
ternal means. 


“That the courts will presume,” says the court in Jenkin v. Pacific 
Mut. Life Ins. Co., 131 Cal, 121, 124, 63 Pac. 180, 181, “that the death 
was the result of an accident, when nothing more is shown than that it 
was brought about by a violent injury, and the character of such injury 
is consistent with the theory of accident, seems to be a rule upheld by 
the great weight of authority.” 


Again the court says, in Nichols v. Commercial Travelers’ Eastern 
Accident Ass’n, 221 Mass. 540, 543, 109 N. E. 449, 450, a case in which 
the deceased was ejected from a sleeping car berth while the car was 
in motion, either through his own volition or involutarily, through a 
screen in ‘the window comprising a space of from 24 to 25 inches in 
width by 18 inches in heigth, and was found dead under circumstances 
indicating that death was caused by a fall from the car. 


“When a man is found dead under such circumstances, when the 
marks on the body show the cause of death and all the circumstances 
exclude the theory of disease or injuries intentionally inflicted by a third 
person it may be inferred that the death was accidental and was not the 
result of intention or design.” 


The principle involved is concretely stated in 1 C. J. 495 as follows. 

“The fact of death does not of itself create any presumption that 
it was the result of an accident; and where, in order to make out plain- 
tiff’s case, it is necessary to base a presumption that death resulted from 
an injury on a presumption that the insured sustained an accidental in- 
jury, no recovery can be had. Where, however, it is apparent that the 
injury to or death of the insured was the result of external and violent 
means, and the issue is as to whether it was due to an accident, within 
the meaning of the policy, or to some cause excepted by the policy, the 
presumption is in favor of accident and against the existence of facts 
bringing the case within any of the exceptions of the policy, such as 
insanity of the insured, intentional injury inflicted by a third person, 
lack of due care and diligence, self-inflicted injuries, and _ suicide. 
These presumptions may, however, be overcome by. facts and circum- 
stances establishing the contrary.” 


The authorities are generally to the same purpose. See Buckley, 
Adm’x, v. Massachusetts Bonding & Insurance Co. (Wash.) 192 Pac 
924, where a number are reviewed. 

[12] Recurring again to the suggestion that death may have been 
the result of concurring causes, that is, of disease and accident, and 
therefore not within the terms of the policy, because of the language 
covering death “effected directly and independently of all other causes,” 
under such conditions the inquiry simply resolves itself into one of 
proximate cause. 

“A sick man,” says the court in Bohaker v. Travelers’ Insurance Co., 
215 Mass. 32, 34, 102 N. E. 342, 344 (46 L. R. A. [N.S.] 543), “may 
be the subject of an accident, which but for his sickness would not have 
befallen him. One may meet his death by falling into imminent danger 
in a faint or in an attack of epilepsy. But such an event commonly has 
been held to be the result of accident rather than of disease.” 

In the same case it is observed that: 

“The language of this contract to the effect that the ‘accidental 
means’ must have operated ‘independently of all other causes’ to produce 
the death does not change the general rule of law that the proximate, 
and not a remote, cause is the one to which the law looks.” 
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Our attention has not been called to any clause in the policy that 
precludes recovery on the ground that disease has operated concurrently 
with “accidental means” to produce injury or death. The court is not 
required to search beyond the. active, efficient procuring cause, to the 
cause of a cause, so that, as the court further observes: 

“When one single predominant agency is disclosed, directly pro- 
ducing as a natural and probable result the injury, which is accidental, and 
which operates independently of other like causes, then the effectual 
means required by the policy have been found.” 

The language of Judge Taft in Manufacturers’ Accident Indemnity 
Co, v. Dorgan, 58 Fed. 945, 954, 7 C. C A. 581, 590 (22 L. R. A. 620), 
is illustrative and highly instructive. He says: 

“If the deceased suffered death by drowning. no matter what was 
the cause of his falling into the water, whether disease or a slipping, 
the drowning, in such case, would be the proximate and sole cause of 
the disability or death, unless it appeared that death would have been 
the result, even had there been no water at hand to fall into. The 
disease would be but the condition; the drowning would be the moving, 
sole, and proximate cause.” 

So to apply the principle here. unless it can be said that Blum’s dis- 
ease, if it can be so termed, or if he was so afflicted—about which there 
is a serious question under the evidence—was the proximate cause of 
his injury and death, then we must look elsewhere for the active and 
efficient cause. It is obvious that, under the evidence, it cannot be said 
as matter of law, that disease was the proximate and efficient cause of 
Blum’s death. The case, as we have previously observed, was one, 
therefore, for the jury’s determination as respects the real and produc- 
ing cause of death. . 

[13] True, the jury cannot be permitted to find its verdict upon 
conjecture and surmise; but, from a careful survey of the entire testi- 
mony found in the record, we are assured that there is afforded a much 
more stable basis for inference and deduction, and that it was quite 
sufficient whereon to submit the case to the verdict of the jury. 

We find no error in denying the motion for a directed verdict for 
the defendant. 

Affirmed. 


GALLIVITOCH v. PROVIDENT LIFE & ACCIDENT INS, CO. 
(No. 11713.) 


(Court of Appeals of Georgia, Division No. 1. March 8, 1921.) 
106 Southeastern Reporter 319. 


(Syllabus by the Court.) 
INSURANCE—POLICY LIMITATION ON TIME FOR BRINGING 
SUIT IS VALID; MINORITY DOES NOT EXCUSE DELAY; 
INSURER NOT ESTOPPED BY LETTER. 


A condition in an insurance policy providing that no recovery shall 
be had thereon unless suit is brought within “two years from the time 
within which proof of loss is required by the policy” is valid, and no 
recovery can be had on a policy containing such a condition when the 
action is not brought within the time specified in the policy, unless the 
provision is waved or there is valid excuse for delay. 

(a) The minority of a beneficiary is no excuse for delay beyond the 
contractual limitation fixed by the policy. 
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(b) This contractual limitation is not waived, nor is the insurance 
company estopped from pleading it, by a letter written by the company to 
the attorney of the beneficiary, soon after the loss, in which it is stated 
that “within the very near future” a representative of the company 
would call upon the said attorney with the view of closing ‘the matter; 
the letter stating further that the company would appreciate any assist- 
ance shown ihis representative in effecing an amycable and fair settle- 
ment of the claim. 


(For other cases, see Insurance, Dec. Dig, §§ 622[2, 4], 623[3].) 


Error from City Court of Savannah; Davis Freeman, Judge. 

Act’on by Joe Gallivitoch, by next friend, against the Provident Life 
& Accident Insurance Company. Judgment for defendant and plantiff 
brings error Affirmed, 


H. P. Cobb, of Savannah, for plaintiff in error. 
Anderson, Cann & Cann and McIntire, Walsh & Bernstein, all of 
Savannah, for defendant in error. 


SEARS v. PACIFIC MUT. LIFE INS. CO. OF CALIFORNIA. 
(No. 22813.) 


(Supreme Court of Kansas March 12, 1921.) 
196 Pacific Reporter, 235. 


(Syllabus by the Court.) 


1. INSURANCE—INSURER HAS BURDEN OF SHOWING ACCI- 
DENT WAS WITHIN EXCEPTION OF POLICY. 


Where an accident insurance company seeks to avoid liability be- 
cause of a specific exception to its general liabiliy under the terms of its 
policy, and on the ground that the accident and injury were within such 
exception, the burden of proof rests upon the insurance company to show 
that the facts of the case fell within the exception clause in the policy 
which relieved the company from liability. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE—ACCIDENT HELD NOT TO COME WITHIN EX- 
CEPTION OF AUTOMOBILE ACCIDENT POLICY, 


In an accident insurance policy which provided that the insurer 
would not be liable for an injury occurring in an automobile accident if 
the automobile were able to proceed under its own power after the acci- 
dent, the fair and reasonable interpretation of such exception clause is that 
the automobile should be able to continue to move in practically the same 
manner and under the same conditions as existed before the accident, 
without help or repairs, and with reasonable safety to the occupants and 
without further damage to the machine itself by its continued operaton. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from District Court, Atchison County. 

Action by Violet Sears against the Pacific Mutual Life Insurance 
Company of California. From a judgment for plaintiff, defendant ap- 
peals. Affirmed. 
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C. J. Conlon, E, W. Clausen, and James W. Orr, all of Atchison, for 
appellant. 


T. A. Moxcey, of Atchison, for appellee. 





Dawson, J. This is an action on a policy of accident insurance. 
Plaintiff was the named beneficiary of a policy of insurance issued 
by defendant to plaintiff’s son who was k'lled in an automobile accident; 
and the main question involved in this appeal turns on the proper signifi- 
cance to be given to a clause in the policy which provided that the de- 


fendant would only be liable if the accident and injuries ocourred to the 
insured— 


“(3) while actually riding in any private automobile, provided that 
the insured shall not then be a hired driver thereof, and the injuries are 
received in consequence of an accident to the conveyance which renders 
it unable to proceed under its own power.” 


The defense was that after the accident the automobile was able to 
proceed under its own power, and consequently there was no liabil ty. 


The evidence showed that in the accident wherein the insured met his 
death the automobile, a Ford car, was thrown on its side on the highway 
about 4 o’clock a. m., before daylight; that the radiator was “all bust- 
ed,” the hose torn loose from the radiator and no water circulaiion and 
the radiator leaking, the iron hose connection cracked, the engine and 
fenders mashed, the wind shield broken, both lights destroyed. and the 
right rear tire blown up and partly off, part of the oil spilled, the radius 
rod bent, and the top destroyed. One witness testified: 

“The first thing we did was to set it on its wheels. I seen it would 
be impossible to bring the car home in that condition wiihout making re- 
pairs on the radiator connection and cylinder oil in the engine and had to 
go to Nortonville to get repairs and oil. 

“We straightened the radius rod before we undertook to drive. 
There was also an iron hose connection cracked which had to be replaced. 
We had to put on a new radiator. Whole top broken in, and rather than 
try to repair it I bought a new one. Ground at point of accident showed 
car plowed ground in the turnover. After roadside repairs it did not 
hold water but had to be refilled on way to Norionville. The lights 
were broken. If one would try to run car without water it would finally 
stick. The car would be injured to some extent even before it would 
stick. The purpose in making the minor repairs was to make it possible 
to bring the car to Nortonville without ruining it. There was less than 
a quart of oil in it. The Ford has a splash system and when there is only 
one quart of oil in it it will not splash. It would have been dangerous to 
have tried to run the car without straightening the radius rod. Could 
not keep it on the road.” 

Certain expert mechanics testified that a Ford car could still proceed 
under its own power even after all such damages as above narrated had 
occurred to it. These experts did not say that a car in that condition 
could go in its usual manner, nor that it could go very far at a time, but 
that they had known Ford cars to be able to proceed in some fashion 
under such circumstances. Other experts testified that a car in such a 

condition could not be operated with safety, and that if one persisted in 
driving it without srtaightening the radius rod, without some repairs, and 
without an additional supply of oil and some provision for water circu- 
lation, it would very shortly ruin the motor. 


The verdict and judgment were in favor of the plaintiff. Certain 
special questions were answered: 


“Q. 5. Was the automobile which the deceased had been driving able 
to proceed, after the accident, under its own power? A. No. 
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“Q. 6. If question No. 5 is answered no, then state what defect or 
defects therein prvented it so doing? A, Radiator smashed and leaking. 
Top radiator hose gone and hose connection broken off. Insufficient oit 
in crank case, and water in radiator. Radius rod bent and lights out” 

[1] Defendant complains of two instructions given by the trial court: 

“The burden of proof is upon the defendant in this case to show, by 
a preponderance of the evidence, that the automobile in question immedi- 
ately after the accident was able to proceed under its own power.” 

“In determining the question as to whether or not after the accident 
the automobile was able to proceed under is own power, you are in- 
structed that the word ‘proceed,’ used in the manner in which it appears 
in the policy of insurance, means to continue to move, to go on in prac- 
tically the same manner and under the same conditions as existed before 
the accident, and the words ‘under its own power,’ as used in the policy 
of insurance, mean under its ‘own mechanism, its own strength or ca- 
pacity, without any additions, help, or repairs, and in a manner practically 
the same as before so far as ability and safety are concerned, not only 
the safety of the driver or occupants but the safety of the machine itself. 
That is, an automobile cannot be said to be proceeding under its own 
power, to bring it within the terms of the policy, after numerous repairs 
are made to the vital parts of the machinery and except for which the 
use of the machine would destroy or ruin it while traveling a very short 
distance.” 

Touching the burden of proof, the well-established rule is that when 
an insurer seeks to avoid liability on the ground that the accident or in- 
jury for which compensaton is demanded is covered by some specific 
exception to the general terms of the policy, the burden rests upon the 
insurer to prove the facts which bring the case within such ‘specified ex- 
ception, 1 Cyc. 290; 1 C. J. 497. 

In 14 RC. L. 1437, it is said: 

“Where proof is made of a loss apparently within a policy, the bur- 
den is on the insurer to prove that the loss arose from a cause for which 
it is not liable. Accordingly while the plaintiff in an action on an accident 
policy must prove that the death was caused by accidental means, yet 
where prima facie evidence of that fact has been adduced, the defendant 
must show that the death of the insured resulted from an excepted cause.” 

See, also, note and citations to Preferred Accident Ins. Co. v, Field- 
ing, 35 Colo. 19, 83 Pac. 1013, in 9 Ann. Cas, 919, 921. 

Of course, the material allegations of the petition, the issuance of 
the policy the accident, and death of the assured, had to be established 
by plaintiff’s evidence; but in the matter of defense, that the accident and 
death fell within the exception specified in the policy, and consequently 
that the defendant was not liable, the burden of proof was properly im- 
posed on the defendant, 

[2] Touching the instruction relating to the condition of the car 
after the accident, it could not be said that the mere possbility that the 
car could have been set in motion and that it could in some fashion have 
proceeded wiih frequent stops to prevent its overheating, and despite the 
necessary result of ruining its machinery if it were so driven, would 
bring the case within the specified excepton relieving the insurer from 
Liability, The exception clause should be fairly interpreted and fairly 
applied to the facts in evidence, and it was so interpreted and so ap- 
plied by the trial court in the criticized instruction. 

There is no error in the record, and the judgment is affirmed. 


All the Justices concurring. 
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ARCHIBALD v. COMMERCIAL TRAVELERS’ EASTERN 
ACC. ASS’N, 


(Supreme Judicial Court of Massachusetts. Suffolk. Mareh 10, 1921.) 
130 Northeastern Reporter 255. 


INSURANCE— PASSENGER IN STEAM RAILROAD’S TRAIN, 
OPERATED BY _ ELECTRICITY THROUGH TROLLEY 
WIRES, WITHIN CLAUSE PERMITTING $10,000 RECOVERY. 


Under the by-laws of a commercial travelers’ accident association, 
providing the amount paid the beneficiary should not exceed $5,000 un- 
less loss of life should have resulted from accident to the member while 
riding as a passenger on a passenger train and inside a passenger car 
thereof, which train or car was propelled by steam power or the train was 
operated by electricity, in which case the amount shoudl not exceed $10,- 
000, with provision such benefit did not extend to electric subways, tubes, 
trolley systems, etc., other than steam railroads with or without electric 
terminal, the beneficiary of a member killed in a steam railroad’s car 
operated by electricity secured from overhead wires through a trolley 
pole, and conveyed to an electric motor and controller in the leading car 
of the train, was entitled to recover an amount exceeding $5,000, but not 
exceeding $10,000. 


(For other cases, see Insurance Dec. Dig, § 791[1].) 


Report from Superior Court, Suffolk County; W. P. Hall, Judge. 

Action by Annie Archibald against the Commercial Travelers’ East- 
ern Accident Association. On report without determination to the Su- 
preme Judicial Court. Judgment ordered for plaintiff in accordance with 
the report. 


F. Delano Putnam, of Boston (Ropes, Gray, Boyden & Perkins, of 
Boston, of counsel), for plaintiff. 

Eaton & McKnight and Chares T. Cottrell, all of Boston, for de- 
fendant. 


JENNEY, J. The only question to be decided is the construction and 
application of the by-laws of the defendant fixing the amount payable 
to the plaintiff, the beneficiary named in a certificate of membership is- 
sued by the defendant to her late husband, Isaac Archibald. By agreement 
of the parties, all other issues are settled in favor of the plaintiff. The 
defendant’s by-laws, in force at the time of the accident and at the time 
of the death of Isaac Archibald, provide: 

“But in no event shall the amount so paid to the said beneficiary ex- 
ceed the sum of five thousand dollars, unless loss of life shall have re- 
sulted from accident which occurned to the member while riding as a 
passenger on a passenger train and inside a passenger car thereof, which 
train or car was propelled by steam power or while such train was being 
operated by electricity, in which case the amount so paid shall not exceed 
ten thousand dollars. 


“The latter benefit does not extend to electric subways, tubes, trolley 
systems, independent third-rail systems, or to any public conveyance what- 
soever other than steam railroads, with or without electric terminal.” 

The two agreed statements of facts on which the case is reported 
without decision, at the request of the parties, under St. 1917, c. 345, 
recite : 
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“The only issues of fact or law on which the parties disagree are 
whether, at the time of the accident Isaac Archibald ‘was riding as a 
passenger on a passenger train and inside a passenger car thereof, which 
train or car was propelled by steam power or while such train or car was 
being operated by electricity,’ and whether the common carrier on which 
Tsaac Archibald was riding at the time of this accident was an ‘electric 
subway, tube, trolley system, independent third-rail system, or any public 
conveyance whatsoever, other than a steam railroad, with or without 
electric terminal.’ On these issues it is agreed that either party may at 
the trial introduce any legally competent evidence which it possesses.” 

When the case came on for trial, no evidence was offered and the 
parties then agreed as to all other material facts. Mitsakos v. Morrill, 
129 N. E. 294, 

Isaac Archibald suffered injury, within the terms of his eertificate, 
as a.result of which he died on March 2, 1919. When he received the 
injury, he was “riding as a passenger on a passenger train, and inside a 
passenger car thereof * * * while such train or car was being operated 
by electricity,” transmitted for that purpose by overhead wires through a 
trolley pole to an electric motor and controller in the leading car of the 
train. The train was operated by the New York, New Haven & Hart- 
ford Railroad Company, hereinafter called the New Haven Company, a 
steam railroad, portions of which were operated by electricity so trans- 
mitted. 

The accident happened on the Warren & Bristol branch of the Provi- 
dence Division of the New Haven Company. This branch extends from 
Fall River, in this commonwealth, to Providence, R. I., with a branch in 
the latter state from Waren to Bristol. The Warren & Bristol branch 
had been built under statutes of Massachusetts and Rhode Island author- 
izing the constrvction of four railroads. After such construct’on, these 
railroads under proper authority were either leased to or purchased by 
the Old Colony Railroad Company, which in 1893 leased all the railroads 
owned or operated by it to the New Haven Company which has op- 
erated them ever since. Before 1900, the lines now constituting the 
Warren & Bristol Branch of the New Haven Company had been op- 
erated by steam, and their location and construction were and ever since 
have been those of a railroad whose trains were operated by steam en- 
gines. In that year, this branch was equipped by the New Haven Com- 
pany for the operation of cars by electric power transmited as herein- 
before described. Since December 2, 1900, passenger trains on this 
branch have been commonly propelled by electricity, although occasion- 
ally, about once a month on an average, steam passenger trains are op- 
erated over it “on an excursion or other similar occasion.” All freight 
trains are drawn thereover by steam locomotives which also are used to 
propel passenger trains when the electric power or apparatus fails. The 
cars are ordinary steam railroad cars with the name of the New Haven 
Company appearing thereon, the leading one of each train being of the 
same construction but equ pped with an electric motor and controller 
enclosed in a small cab at the forward end. No distinction is made be- 
tween the employees on this branch and those upon the steam railroads 
operated by the New Haven Company. Its schedule of trains is printed 
in the regular time-table of the company. The electric rains run into 
the general railroad terminals at Fall River and Providence. Tickets for 
local traffic are sold under a zone system, and also are sold from outside 
places to those upon the branch, as “direct from Boston to Bristol, for 
example, * * * and the zone rate is disregarded.” 


It is plain that the certificate holder when injured was within the 
clear words of the paragraph of the by-laws first quoted. He was a 
passenger whose life was lost because of an accident which occurred 
when he was riding inside a passenger car on a passenger train propelled 
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by electricity. This the defendant concedes, but it argues that the pro- 
viso contained in the second quoted paragraph of the by-laws so restricts 
the broad language of the first paragraph that the plaintiff is not ent'tled 
to payment of the larger sum. Treating the second paragraph as re- 
strictive and as limiting in proper cases the general language, two pro- 
visions therein only are of possble application. Omitting the others, the 
paragraph reads: 

“The latter benefit does not extend to * * * trolley systems, 
* * * or any public conveyance, other than steam railroads, with 
or without electric terminals.” 


Considering first the last of these exceptions, it is apparent that the 
clear general language of the first quoted paragraph, which includes 
trains operated by electricity, is not modified or controlled. This provi- 
sion presents the enlargement by construction of the words of the first 
paragraph and does not restrict its clear language. If otherwise con- 
strued, the additional amount payable when an accident occurs resulting 
in death to a passenger riding in a train or car, while the train was op- 
erated by electricity, would be wholly lost. . The two provisions must 
be construed together, and so construed no such result follows. 


The proviso so far as it relates to electric subway, tubes, and inde- 
pendent third-rail systems, is not applicable. However, that relating to 
“trolley systems” must be considered. The fact that electric power cus- 
tomarily was used by the New Haven Company in operating its trains 
over a part of its lines and by means of the use of trolleys does not 
render that company or its branch upon which the accident occurred a 
“trolley system.” It is expressly stated that the obligation of the larger 
payment sometimes shall apply when the train or car is propelled by 
electricity. If trains or cars operated by power obtained through trolleys 
and third-rail systems are wholly eliminated, practically no other source 
of the application of electric power remains at the present day as applied 
to the propulsion of cars and trains like those used upon the Warren & 
Bristol Branch, and the provision of the first paragraph referring to such 
operation becomes substantially worthless. It is more consonant with 
reason and the common acceptation of language to interpret the words 
as not embracing cases where all the conditions of steam railroads exist 
except as to power; and as referring to street or interurban system of 
transportation by electricty, and hence inapplicable where the line op- 
erated by electricty is a part of a steam railroad system, and is not an 
independent electrically propelled line. It is not mecessary to define the 
exact dividing line or attempt to establish a hard and fast rule in order to 
determine all possible cases; but on the facts in this case, the plaintiff is 
entitled to the payment of a sum not exceeding $10,000 and not limited 
to $5,000. 

The plaintiff, having received already from the defendant $5,000 and 
interest in accordance with the terms of the repert, is now entitled to 
judgment for $5,000 with interest thereon at 6 per cent. from June 27. 
1919, with costs. 


So ordered. 
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BEW V. TRAVELERS’ INS. CO. 
(No. 47.) 


(Court of Errors and Appeals of New Jersey. Feb. 28, 1921) 
112 Atlantic Reporter 859. 


1. INSURANCE—CONSTRUCTION ADOPTED WHICH WILL 
PREVENT FORFEITURE. 


Courts are averse to forfeiture, and in case of doubt or ambiguity 
in a life policy will adopt that construction which will defeat it if such 
constructon is reasonably deducible from the words or terms used; but, 
where it becomes necessary to construe words and phrases, the ordinary 
and usual meaning of the words must be sought and given to them, and 
where the words are used to express the meaning of the party using 
them the court will not adopt a strained and improbable construction in 
order to defeat a forfeiture, 


(For other cases, see Insurance, Dec, Dig. § 146[3].) 


2. INSURANCE—PASSENGER IN AIRPLANE, “PARTICIPAT- 

ING IN AERONAUTICS.” 

A passenger in an airplane was “participating” in “aeronautics” 
within the meaning of a provision in an insurance policy providing that 
it should not cover any person or injuries, fatal or nonfatal, sustained 
by insured while participating in aeronautics. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from Supreme Court. 


Action by Marie F. Bew against the Travelers’ Insurance Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 


This was an action at law in the Supreme Court tried at the At- 
lantic circuit before the court without a jury, and resulted in a non- 
suit, upon which judgment was accordingly entered in the Supreme 
Court In granting the nonsuit, Judge Donges, who presided, delivered 
the following opinion: 

“The plaintiff is the beneficiary of a policy of insurance entered into 
June 16, 1914, between James W. Bew and the Travelers’ Insurance 
Company. Premiums were paid when due, and the policy was in force 
on May 24. 1919, when the assured was killed by the falling of an air- 
plane in which he was riding. The policy was written in the sum of 
$3000. 

“The policy contained the following condition: The insurance here- 
under shall not cover any person under the age of eighteen or over the 
age of sixty-five years, nor shall it cover injuries fatal or nonfatal sus- 
tained by the insured while participating in or in consequence of having 
particpated in aeronautics.’ 

“Plaintiff insists the following provision of the policy is applicable 
in this case: ‘If such injuries are sustained (1) while a passenger in or 
on a public conveyance provided by a common-ecarrier for passenger 
service (including the platform steps or running board of railway or 
street railway cars), * * * the company will pay double the amount 
otherwise payable.’ 

“Plaintiff. seeks to recover the sum of $6,000, being double the 
amount of the normal indemnity. 

“At the conclusion of the plaintiff’s case, a motion was made for a 
nonsuit. The facts were uncontradicted. Defendant offered no testi- 
mony. Plaintiff moved for a verdict for plaintiff. It was agreed that 
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if it was concluded that no recovery could be had, the motion for non- 
suit should prevail; otherwise, a verdict for plaintiff for the normal 
amount, or for double the amount thereof, as might be found, should 
be entered. 


“The evidence showed that the insured was an insurance broker at 
Atlantic City; that the Jaquith Flying Corporation was engaged in the 
business of carrying passengers for hire in airplanes ‘at so much a trip, 
just to see Atlantic City, and for the novelty of the thing’; that passen- 
gers were also taken to New York, Philadelphia and elsewhere as they 
requested; that the insured had made prior flights: that on the day of 
his death, the plane left the place of business of the Jaquith Corpora- 
tion, at the inlet in Atlantic City, with the pilot, Kendrick, and medh- 
anician, named Badger, and flew to the airport, also at Atlantic City; 
that, at the airport, Badger got out of the plane and solicited persons to 
take a flight: that Bew entered the plane and occupied the seat beside 
the pilot vacated by Badger; that Kendrick, as pilot, and Bew, as pas- 
senger, left airport and flew back towards the Jaquith place at the in- 
let: when near the inlet, the plane went into a ‘nose dive,’ which re- 
sulted in a collision with the earth with such violence that both Bew 
and Kendrick were instantly killed. It does not appear whether the in- 
sured entered the machine as a guest, or whether he was to pay for the 
service. From the testimony it appears that he paid no fare. This is 
not conclusive that none was to be paid, as it was usual to collect the 
fare at the conclusion of the flight. 


“The first question presented is: Did the insured meet his death 
‘while participating in or in consequence of having participated in aero- 
nautics ?’ 

[1] “It is well settled that courts are averse to forfeitures, and in 
case of doubt, or ambiguity, will adopt that construction which will de- 
feat it, if such construction is reasonably deducible from the words or 
terms used. Hampton v. Hartford Fire Ins. Co., 65 N. J. Law, 265, 47 
Atl. 433, 52 L. R. A. 344. 


“Where, however, it becomes necessary to construe words or 
phrases, the ordinary and usual meaning of the words must be sought 
and given to them. But where apt words are used to express the mean- 
ing of the party using them, the courts will not adopt a strained and im- 
probable construction, in order to defeat a forfeiture. In the instant 
case, a finding rests upon a construction of the words ‘participate’ and 
‘aeronautics.’ ; 


[2] “I have no doubt that the insurance company intended to pro- 
vide liability in case of injuries to persons who navigate the air, a 
means of transportation still regarded as extremely hazardous. The 
question is whether it has used appropriate language to so provide. 

“The Standard Dictionary, and a number of other dictionaries con- 
sulted, define ‘participate’ as meaning ‘to receive or have a part or share 
of; to partake of; experience in common with others: to have or enjoy 
a part or share in common with others: partake; as to participate in a 
discussion.’ “To take a part in; as to participate in joys or sorrows.’ | 


“Plaintiff insists that one participates only when he is physically ac- 
tive in the management and control of an instrument or agency, and 
cites Mason v. Moore, 73 Ohio St. 275, 76 N. E. 932, 4 L. R. A. (N. S.) 
597, 4 Ann. Cas. 240, in support of this contention. In that case, the 
court defined what was necessary to render one guilty of participation 
in a violation of a banking statute, and held ‘participation,’ as used in 
that statute, required active conduct in or affirmative knowledge of the 
fraud committed. That case does not support the conclusion that there 
must be leadership and control of a physical agency in order to con- 
stitute one a participant in its use. 
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. ‘Aeronautics’ is defined by Encyclopedia Britannica as ‘the art of 
navigating the “air.” It is divisible into two main branches—areosta- 
tion, dealing properly with machines, which, like balloons, are lighter 
than the air, and aviation. dealing with the problems of artificial flight 
by means of flying machines which, like birds, are heavier than the air.’ 

“Standard Dictionary defines it as ‘floating in or navigating the air 
- in a balloon or airship; the art or practice of sailing or floating in 
the air.’ 

“It seems clear that ‘aeronautics’ is the art or practice of sailing in 
or navigating the air. 

“There is nothing in the definition given, or in the common use of 
the term, to confine it to those who are active in the piloting of air 
vessels and to exdlude those who are inactive users thereof. If it had 
been intended to confine the application of this provision to those who 
pilot or manage the physical operations of such vessels, it would proba- 
bly have been expressed by using some such language as ‘engaging in 
the piloting, management or operation of aeronautical vessels.’ 

“I think that plaintiff seeks to give too narrow a meaning to both 
words. ‘Aeronautics’ does not describe a business or occupation, like 
‘engineering’ or ‘railroading,’ but an art which may be practiced for 
pleasure or profit, and is indulged in by all who ride, whether as pilots 
or passengers. 

“Is a passenger in a ballon, which is not directed or propelled iby 
any but natural forces, a participant in sailing or navigat' ng the air? 
Is an observer in a military plane, who is not piloting it. participating in 
aviation? Is a military bomber, who does not touch the control of the 
plane, a participant in aviation? Is the pilot of an airplane which car- 
ries an observer or photographer, or the operator of a machine gun, 
over enemy lines, but who merely drives his machine, participating in 
military activities? It seems to me that the answer to all of these 
queries must be in the affirmative, although the individual in question is 
not the active agent. The purpose of his flight has no influence upon 
the question of whether or not he is participating in aeronautics. His 
presence in the plane makes him a participant in the flight which is 
aeronautical. 

“If the question were respecting the scope of a provision that the 
policy did not apply to any one ‘participating in tobogganing,’ would it 
be asserted that the occupants of the sled who had no part in steering 
were not participating in tobogganing? If one rides in the rear seat of 
an automobile is he not participating in automobiling? If one hires a 
motorboat and crew to take him for a ride on a river, would it be said 
that he was not participating in boating? It seems clear that’ he would 
be. 

“These illustrations show the speciousness of plaintiff's contention. 

“T am of the opinion that one who is a passenger in an aeroplane 
partakes of the pleasure and benefits of the art or practice of sailing 
or float‘ng in the air, and thereby participates in aeronautics. 

“My conclusion being that the insured met his fatal injuries whilst 
participating in aeronautics, the exception in the policy bars recovery 
in ‘this case, and the motion to nonsuit is granted. 

“This conclusion renders it unnecessary to consider whether the in- 
sured met his death while a passenger in or on a public conveyance, 
provided by a common carrier.’ 


Louis A. Stern, of Atlantic City, for appellant. 
Edward L. Katzenbach, of Trenton, for respondent. 


Per CuriAM. The judgment under review herein should be af- 
firmed for the reasons expressed in the opinion delivered by Donges, J., 
at the circuit. 
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PLEDGER vy. BUSINESS MEN’S ACCIDENT ASS’N OF TEXAS. 
(No. 162-3158.) 


(Commission of Appeals of Texas, Section “A.” Feb. 23, 1921.) 
228 Southwestern Reporter, 110. 


1. INSURANCE — POLICY HELD TO INDEMNIFY FOR ACCI- 
DENTAL DEATH. 


Under application, certificate and by-laws providing for payment of 
$5,000 for the death of the member caused “solely and exclus‘vely by 
external, violent, and accidental means,” held that beneficiary was ‘en- 
titled to recover for accidental death, member dying frem a rupture of 
heart vessels at the time of lifting a cotton bale, in view of Rev. St. 
1911, art. 4807, although the policy provided that there would be no lia- 
bility for death resulting from any accident when no visible mark was 
on the body. 


(For other cases. see Insurance. Dec. Dig. § 455.) 


3. INSURANCE — ATTORNEY’S FEES NOT ALLOWED IN AC- 
TION ON POLICY. 


Rev. St. 1911, art. 4746, does not authorize the recovery of attorney’s 
fees in an action on an accident policy against an association incorporated 
under Acts 1903, c. 111, Rev. St. 1911. art. 4798, since the former, al- 
though subsequent, does not repeal the later article. 


(For other cases, see Insurance, Dec. Dig. § 675.) 


4. INSURANCE — ARTICLE, PROVIDING FOR ATTORNEY’S 
FEES, RELATES ONLY TO CERTAIN CORPORATIONS. 


Rev. St. 1911, art. 4746, relating to recovery of attorney’s fees in 
actions against insurance companies, is a part (section 35) of an act of 
the Thirty-First Legislature (Acts 1909, c. 108), authorizing the incor- 
poration and providing for the regulation of life, health. and accident 
insurance companies of a certain character, and relates only to the cor- 
porations authorized and regulated by such act. 


(For other cases. see Insurance, Dec. Dig. § 675.) 


Error to Court of Civil Appeals of Third Supreme Judicial Dis- 
trict. 

Suit by Minnie Pledger against the Business Men’s Accident Assoc- 
iation of Texas. From a judgment of the Appellate Court (198 S. W. 
810), which on rehearing reversed (197 S. W. 889), which reversed and 
remanded a judgment for defendant, plaint‘ff brings error. Reversed 
and rendered. 


Lyndsay D. Hawkins, of Thurber, and E. R. Pedigo, of Austin, for 
plaintiff in error. 


Ike D. White and White, Cartledge Graves, all of Austin, for de- 
fendant in error. 


Taytor, J. This was a suit by Minnie Pledger against the Business 
Men’s Accident Association of Texas on a contract of accident insur- 
ance. The contract was declared upon by plaintiff as consisting of the 
following instruments, to wit: 

(a) The application of Beaureguard Pledger for membership in 
the association, and for accident insurance upon himself in favor of his 
wife, Minnie Pledger: (b) the certificate or policy issued pursuant to 
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the application: (c) the by-laws of the association; and (d) its charter.. 
The association was a mutual assessment accident association incorpor- 
ated under the provisions of chapter 5. title 71, of the Revised Statutes 
1911. The application for membership and for insurance gave the fol- 
lowing as one of the indemnities: “$5,000 in the case of accidental 
death.” The certificate, or policy, provided that— 


“In consideration of the application for membership * * * the 
said Business Men’s Accident Association of Texas does hereby receive 
the said Beaureguard Pledger -* * * as a member of said associa- 
tion * * * and upon the further consideration * * * of the pay- 
ment of the annual dues to be paid as provided in the by-laws of said 
association * * * there shall be payable to said member in the case 
of an accidental injury not resulting in death * * * the sum of $25 
per week for total disability * * * and in the case of the accidental 
death of said member there shall be payable to Minnie Pledger (wife) 
* * * within ninety days after the receipt by said association of sat- 
isfactory proof of the happening of said accidental death, the sum of 
$5,000: provided, however, that in case of liability incurred hereunder, 
on account of accidental death or accidental loss of both hands * * * said as- 
sociation reserves the rights to pay such claim in annual installments 
of $1,000 each until the entire claim is paid. Such annual payments 
shall bear interest at the rate of 6 per cent. per annum from date of the 
first payment, and any and all such payments or liability to pay shall 
be, and is, in accordance with, and subject to, each and all of the provi- 
sions. limitations, and exceptions of the by-laws of said association 
* * * which said by-laws are hereby referred to and made a part 
hereof as fully as if they were recited at length over the signatures 
hereto affixed.” 

The by-laws provide for payment of $5,000 for the death of the 
member caused “solely and exclusively by external, violent, and acci- 
dental means.” 

Mrs. Pledger sought recovery on two theories, to wit: (1) On ac- 
count of the acdidental death of Pledger; and (2) on account of his 
death caused solely and exclusively by accidental means. 

The association defended principally on the ground that the con- 
tingency insured against was death resulting from accidental means 
solely and exclusively: that Pledger’s death did not result from acci- 
dental means, and certainly not from such means solely and exclusively. 
Pledger was a cotton buyer. On the day of his death, about noon, he 
attempted to lift a cotton bale and let it fall. He called one of the men 
in the cotton yard to him, stating that he (Pledger) had lifted several 
bales, and that “it got next to his wind.” He then expressed a desire 
to go home and lie down. He went to his office, and in a few minutes 
was seized by an attack in the region of his heart, from which he died 
about 5 o’clock in the afternoon. 

There was testimony tending to show that Pledger suffered a rup- 
ture of the heart or heart vessels at the time of lifting the cotton bales: 
that he was suffering from sclerosis of the arteries, the effect of which 
was to make them more susceptible to rupture. 

The jury found in response to special issues that Pledger lifted the 
cotton bales, and that his death would not have resulted when it did 
had he not done so; that the lifting of the cotton bales caused him to 
suffer a rupture of the heart or heart vessels: that his death was caused 
by such rupture; that he had a diseased condition of the heart or heart 
vessels before lifting the cotton; that such diseased condition assisted 
in causing his death; that his death was the reasonably expected result 
of his physical effort in lifting the cotton. On the foregoing findings 
judgment was rendered in favor of the association. 
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On original hearing the court of Civil Appeals held that deceased’s 
death was accidental, and that the policy insured him against such con- 
tingency; that section 27 of the by-laws was in conflict with the policy 
and ambiguous, and did not have the effect of limiting the policy cover- 
age to death by accidental means. The cause was ordered reversed 
and remanded. 197 S. W. 889. On rehearing the Court of Civil Ap- 
peals affirmed the judgment of the trial court. In so doing it adhered 
to its former holding that the policy covered accidental death, and that 
the deceased died an accidental death, but held further that the entire 
contract of insurance, including the by-laws, did not insure against 
accidental death, but against death caused solely and exclusively by ex- 
ternal, violent, and accidental means. 198 S. W. 311. 

The vital question in the case is, Was the accidental death of Beaure- 
guard Pledger a contingency insured against by plaintiff in error? In 
deceased’s application for insurance accidental death is the contingency 
named as insured against in the sum of $5,000. Thre is no reference 
to death resulting from accidental means in the application, nor is any 
mention made in the policy of such coverage, or of any limitation upon 
liability for accidental death. The first reference to death as a result 
of accidental means is found in the by-laws. The sections of the by-laws 
throwing light on the policy coverage are sections 27, 28, and 29 of 
article 5, under the heading “policies.” The material provisions of the 
sections referred to are as follows: 

“Sec. 27. Subject to the provisions, exceptions, and limitations, pre- 
scribed by, and contained in, the policy issued to the members of the 
association, a member shall be entitled to benefits for injuries and his 
beneficiary to benefits for the death of the member, caused during his 
membership, solely and exclusively by external, violent, and accidental 
means, as follows: Death, $5,000. 

“Sec. 28. Subject to the provisions, exceptions and limitations pre- 
scribed by, and contained in, the policy issued and to be issued to the 
members of the association, a member who necessarily sustains loss of 
time resulting from bodily injuries other than those specified in section 
27 of this article, which are the direct result of, and are caused solely 
and exclusively by external, violent, and accidental means * * * shall 
be entitled to receive * * * $25 per week. * * * 

“Sec. 29. All weekly indemnities paid to a member for disablement 
resulting in loss of life, the sight of eye or eyes * * * shall be deducted 
from the sum payable for the loss of life. * * * This association shall 
not be liable to any person for any indemnity or benefit for injuries or 
death, loss of hand or foot, * * * from an accident which happens to 
a member while said member is violating any laws or is in any degree 
under the influence of intoxicating liquors or narcotics * * * nor for 
injuries or death in any‘ case in which there is no visible mark or injury 
on the body of the member; nor for the death of a member oocurring 
through the taking or inhaling of gas; * * * nor in the case such 
injurics shall occur wholly or partially, directly or indirectly from any 
of the following causes, conditions, or acts, * * * to wit: Diseases, 
bodily * * * infirmity. * * *” (Italics ours.) 

“Sec. 34. In case of any loss, for which the association shall be liable 
for benefits for death or for loss of both feet * * * the association 
reserves the right to pay until the claim is paid in full, instead of pay- 
ing the entire amount in one lump sum; such annual payments shall 
bear interest at the rate of 6 per cent. per annum from maturity of 
claim (date when first installment is due) until paid.” 

[1] A fair construction of the policy and by-laws together war- 
rants the conclusion that the contingency specified in the policy by the 
contract of igsurance. The policy names accidental death as a_contin- 
gency insured against. Sections 27 and 28 of the by-laws provides that 
the member is entitled to the benefits therein referred to subject to the 
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provisions of the policy. By-laws provisions, thus conditioned, could 
not have the effect of limiting or rendering useless a provision of the 
policy, any more than a municipal charter, reciting that it is subject to 
the provisions of the state constitution, limits or nullifies the provisions 
of the Constitution. 

Every policy issued by the association jis required by the act to 
specify the sumi of money which it promises to pay upon the contin- 
gency insured against, and the number of days to expire after the receipt 
of satisfactory proof of the happening of said contingency before such 
payment is due. Article 4807, R. S. 1911. Manifestly the policy pro- 
visions relating to policy coverage were framed in compliance with the 
statutory requirement, the policy stating the sum to be paid as $5,000; 
the number of days after receipt of the proof of the happening 90; and 
the contingency insured against, accidental death. While the statue does 
not require in terms that the contingency insured against be specified 
in the policy, yet in construing the entire insurance contract in the light 
of the statute, the inference is strong that the coverage was $5,000 for 
accidental death. 

There jis one clause in the policy expressly made subject to the pro- 
visions of the by-laws, but that clause refers to the manner of the pay- 
ment of benefits. It provides that such payments shall be made either in 
a lump sum, or in annual installments, etc., with the added proviso that 
all such payments (the lump sum) or liability to pay (promise to pay 
in installments following ascertainment of liability), “shall be made * * * 
subject to * * * the provisions * * * of the by-laws of said association.” 

One requirement of the act under which defendent in error was 
organized is that the payment of the benefit provided in the insurance 
contract shall be in accordance with the provisions of the by-laws. Article 
4808, R. S. 1911. Section 34 of the by-laws, supra, was doubtless adopted 
in view of this requirement. No clause of the policy other than the one 
referring to the payment of benefits is made subject to any of the stipu- 
lations of the by-laws: and it is doubtless made so in compliance with 
the article cited. 

It clearly appears, generally speaking, that the policy provisions are 
given precedence in the matter of specifying the amount to be paid upon 
the contingency insured against, and that the provisions of the by-laws 
are mdde supreme in the matter of how payments of benefits shall be 
made. 

It appears further that it was not sought by provisions of the by- 
laws to eliminate from the policy coverage I‘ability for accidental death 
resulting from bodily infirmity. 

Section 29 of the by-laws provides—but not phen to policy stipu- 
lations—that the associat‘on shall not be lable for any injury and death 
resulting from an accident which happens to a member while he is 
violating any law, etc., nor for injury and death when no visible mark 
is on the body; nor for death occurring from inhaling gas, etc.; but in 
the clause stipulating that there shall be no liability as the result of 
bodily infirmity, only injuries occurring from such infirmity are included. 
There is no stipulation that the company shall not be liable for the 
death of a member resulting “wholly or partially, directly or indirectly, 
from bodily infirmity.” 

[2] A fair construction of the plain provisions of the contract of 
insurance including the application, policy, and by-laws, in view of the 
terms of the act under which defendant in error was incorporated, leads 
to the conclusion that contingency insured against was accidental death, 
rather than death caused by accidtneal means. This conclusion is inevit- 
able when the rule that a contract should be construed most strongly 
against the maker is applied. 

The Court of Civil Appeals correctly held that there is a well-rec- 
ognized distinction between accidental death and death resulting from ac- 
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cidental means. In the former, death is accidental if the result is an ac- 
cident, whether due to accidental means or not. In the latter, regardless 
of whether the means by which death is produced be voluntarily employ- 
ed, the result is due to accidental means, if in the act preceding the in- 
jury something unforeseen, unusual, and unexpected occurs which pro- 
duces the resu't. Bryant v. Continental Casualty Co., 107 Tex. 582, S. 
W. 673, L. R. A, 1916E, 945, Ann. Cas. 1918A, 517. Death caused by ac- 
cidental means is an accidental death; but an accidental death may or 
may not be the result of accidental means. 


Viewing the contract of insurance as a whole, the association’s lia- 
bility in this case was for the accidental death of Pledger. Under the 
rule stated in the Bryant Case, supra, Pledger’s death was caused by 
accidental means. It follows that his death was accidental, and it was 
so found to be by the Court of Civil Appeals. Judgment should have 
been rendered by the trial court on the findings of the jury in favor of 
defendant in error. 

[3]. The remaining question is whether article 4746, R. S. 1911, 
authorizes the recovery of attorney’s fees in this case, contingent upon 
recovery by plaintiff in error. The article is as follows: 

“In all cases where a loss occurs and the life insurance company, or 
accident insurance company, or life and accident, health and accident, 
or life, health and accident insurance company liable therefor shall fail 
to pay the same within thirty days after demand therefor, such com- 
pany shall be liable to pay the holder of such policy, in addition to the 
amount of, the loss, twelve per cent. damages on the amount of such loss 
together with reasonable attorney’s fees for the prosecution and collec- 
tion of such loss.” 

Defendant in error was incorporated under an act passed in 1903. 
Acts 1903, p. 174. By section 4 of the act it is provided that companies 
incorporated under the act “shall be subject only to the provisions of this 
act.” Article 4798, R. S. 1911. The act of 1903 makes no provision 
for the recovery of attorney’s fees. 

Article 4746, though enacted subsequent to the enactment of article 
4798, does not repeal the latter article. It does not expressly repeal it, 
and does not have the effect of repealing it by implication. Cote v. 
State ex rel. Cobolini, 106 Tex. 472, 170 S. W. 1036: St. Louis Browns- 
ville & Mexico Ry. Co. et al. v. Marcobich (Commission of Appeals 
Case approved, but not yet [officially] reported) 221 S. W. 582; hence 
a recovery of attorney’s fees is not authorized in this case. 

[4] An additional reason for holding article 4746 not applicable 
here is that it is a part (section 35) of an act of the Thirty First Legis- 
lature (1909), authorizing the incorporation and providing for the regula- 
tions of life, health, and accident insurance companies of a character 
different from that of defendant in error, and relates only to the corpor- 
ations authorized and regulated by that act. Inter’l Trav. Ass’n v. 
Branum (Sup.) 212 S. W. 630. 

Plaintiff in error is not ent‘tled to a recovery of attorney’s fees, 
either contingent or fixed. 

Proof of Pledger’s death was made February 2, 1916. The policy 
matured 90 days thereafter. . 

We recommend that the judgments of the trial court and Court of 
Civil Appeals be reversed, and that judgment be rendered in favor of 
plaintiff in error for $5,000, with intere3t thereon at the rate of 6 per 
cent. per annum from May 2, 1916. 


Puituirs, C. J. The judgment recommended in this case by the 
Commission of Appeals is adopted, and will be entered as the judgment 
of the Supreme Court. 


Vol. LV1II—42. 
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CASUALTY, SURETY AND MISCELLANEOUS. 


MER ROUGE STATE BANK v. EMPLOYERS’ LIABILITY ASSUR. 
cO,, LTD., OF LONDON, ENGLAND. (No. 3561.) 


(United States Circuit Court of Appeals, Fifth Circuit. February 11, 
1921.) . 


270 Federal Reporter 567. 


1. INSURANCE — POLICY HELD TO COVER ROBBERY FROM 
UNLOCKED SAFE WITHIN LOCKED VAULT. 


An insurance policy covering loss by robbery of money and securities 
within the safe or vault insured, by compelling, under threat of personal 
violence, an officer of the assured to unlock the safe or vault, covers a 
robbery comm/'tted by taking securities from an unlocked safe, which 
was within a locked vault, where the robbers compelled the cashier to 
open the vault, although the loss could not have been covered, if the vault 
had also been unlocked. 


(For other acses, see Insurance, Dec. Dig. § 425.) 


2, INSURANCE — POLICY CONSTRUED MOST STRONGLY 
AGAINST THE INSURER. : 


An insurance policy is to be construed most strongly against insurer 
and liberally in favor of the insured. 


(For other cases, see Insurance, Dec. Dig, § 146[3].) 


In Error to the District Court of the United States for the Eastern 
District of Louisiana; Rufus E. Foster, Judge. 


Action by the Mer Rouge State Bank against the Employers’ Lia- 
bility Assurance Company, Limited, of London, England. Suit dis- 
missed, after exception to the amended petition for no cause of action 
was sustained, and plaintiff brings error. Reversed. 


John C. Hollingsworth, of New Orleans, La, (Madison & Madison, 
of Bastrop, La., on the brief), for plaintiff in error. 


Edward Rightor, of New Orleans, La., for defendant in error. 


Before Walker, Bryan, and King, Circuit Judges. 


Watker, C. J. This was an action by the plaintiff in error, an incor- 
porated Louisiana State Bank, on two policies of insurance providing in- 
demnity protection against losses of money or securities, through bur- 
glary and robbery. The petition as amended contained averments to the 
following effect : : 

After 4 o’clock p. m. of a named day, while each of the policies was 
in force, and while the petitioner’s cashier was within the banking in- 
closure reserved for the use of the assured’s officers or office employees, 
and was engaged in performance of his duties as cashier, unknown 
burglars, robbers, and hold-up men, by the use of force, and at the point 
of a pistol or pistols, held up said cashier, within the bankjng inclosure, 
and while keepng him covered with a revolver, by the use of force and 
threats compelled him to unlock the door of the bank’s locked vault, and 
thereupon, while continuing to use force and threats, secured a stated 
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sum of money from an unlocked safe within such vault. An exception to 
the amended petition on the ground that it set forth no legal cause of 
action was sustained, and the suit was dismissed. 

By the policies sued on the defendant in error agreed to indemnity 
the plaintiff in error: 

“A. For all loss of money and securities in consequence of the felo- 
nious abstraction of the same during the day or night from the safe or 
safes (or from the vault if contents of same are specifically insured) 
after said safe or safes or vault have been duly closed and locked, de- 
scribed in said schedule, while located in said banking room, also de- 
scribed in said schedule hereinafter called the premises, by any person 
or persons after forcible entry into such safe or safes or vault, or by any 
accomplice of such person or persons. In the event that the said safe 
or safes or vault are not locked by time lock, the corporation shall not 
be liable for loss of said money and securities feloniously abstracted 
therefrom, unless said forcible entry is made therein by the use of tools, 
explosives, chemicals or electricity directly thereupon. 

“B. For all loss by damage to said money and securit‘es, and to said 
safe or safes or vault, described in said schedule, or to the premises, or 
to the office furniture and fixtures therein, caused by such person or per- 
sons while making or attempting to make such entry into said premises, 
‘vault, safe or safes. 

“C. For all loss by robbery (commonly known as hold-up) of money 
and securities: (1) From within the banking inclosure reserved for the 
use of the officers or office employees of the assured, while at least one 
officer or office employee of the assured is present and regularly at work 
in the premises; (2) from an officer or office employee of the assured 
while transferring the same during the assured’s regular office hours, 
either way between the said banking inclosures and any safe or vault de- 
scribed in the schedule as located in the premises outside of the said 
inclosures; (3) from within that part of the safe or safes or vault in- 
sured hereunder, caused by robbers during the day or night, by com- 
pelling under the threat of personal violence an officer or office employee 
of the assured to unlock and open the safe or safes or vault.” 

The policies covered a described safe located within a described vault. 
The safe and vault mentioned in the petition were those described in the 
policies. The form of the polic’es sued on is the same as that of the 
Maryland Casualty Company policy which was construed by this court 
in the case of Franklin State Bank v. Maryland Casualty Company, 256 
Fed. 356, 167 C. C. A. 526. The facts of the case cited were different 
from those of the instant case, in that the alleged robbery which was in 
question in the former was a taking of money from an unlocked safe. 
within an unlocked vault, while the robbery alleged in the latter. was 
effected by getting access to money within a locked vault by forcing, 
under threat of personal violence, the cashier. to unlock it. It was de- 
cided in the cited case that on the state of facts disclosed therein the 
insurer was not liable. Language used in the opinion in that case is to 
be read in the light of the state of facts it dealt with which, as above 
stated, was different from the state of facts disclosed in the instant case. 
The cited case cannot properly be given effect as a decision on a ques- 
tion not raised by the facts of it, namely, whether such a policy as those 
now sued on covers a loss of money by a robbery which was effected by 
getting access to the contents of a locked vault by forcing, under threat 
of violence, the bank’s cashier to unlock it. 

[1] The analysis of the provisions of the policies sued on found in 
the opinion in the above-cited case dispenses with the necessity of con- 
sidering in this case any of those provisions, except the one of the above- 
quoted subdivision C which makes the insurer liable— 
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“for all loss by robbery (commonly known as hold-up) of money and 
s-curi‘ies. * * * (3) From within that part of the safe or safes or 
vault insured hereunder caused by robbers during the day or night, by 
compelling under the threat of personal violence an officer or office em- 
ployee of the insured to unlock and open the safe or safes or vault.” 


The just quoted language equally covers a loss of money or securi- 
ties, caused in the way stated, from within either a safe or a vault which 
is insured under the policy. 


[2] Nothing in the language of the provision, wh’ch is to be con- 
strued most strongly against the insurer and liberally in favor of the 
insured, indicates an inteniion to exclude from the protecton stipulated 
for money wthin a locked vault, if such money is in an unlocked safe 
within such vault, access to which is obtained in the way stated. No dis- 
tinction is made between a loss from a safe and a loss from a vault. 
The averments of the amended petition show that the robbers were en- 
abled to get to the money mentioned by compelling the cashier under 
threat of personal violence to unlock the vault containing that money. We 
are not of opinion that the fact that the money, before acqess to it was 
so obtained, was in an unlocked safe within the locked vault, had the 
effect of making the loss, caused as alleged one which was not insured 
against. 


The conclusion is that the averments of the petition as amended show 
a loss within the terms of the last-quoted provision of the policies sued 
on, and that the court erred in ruling as above stated. Because of that 
error the judgment is reversed, - 


BUCHANAN V. IOWA STATE LIVE STOCK INS. CO 
(No. 22830.) 


(Supreme Court of Kansas. March 12, 1921.) 
196 Pacific Reporter, 249. 


(Syllabus by the Court.) 


1. INSURANCE — SERVICE ON INSURANCE SUPERINTEN- 
DENT SUFFICIENT THOUGH COMPANY’S LICENSE WAS 
PREVIOUSLY REVOKED. 


A foreign insurance company obtained authority to transact busi- 
ness in the state and filed its consent that it might be brought into the 
courts by service of summons upon the ‘superintendent of insurance. 
While conducting business under the state license, an insurance contract 
was executed under which proofs of loss were made, and the loss was 
paid. Afterwards the agent of the company claimed that the insured 
had obtained payment of the loss by fraud and false pretenses and insti- 
tuted a prosecution against the insured, which resulted in a dismissal 
and a discharge of. the defendant. Later the insured began an action 
aganist the company to recover damages for malicious prosecution, by 
the service of a summons on the superintendent of insurance; but after 
the term‘nation of the prosecution and prior to the commencement of 
the action for malicious prosecution, the authority granted by the state 
to the company was revoked by the jnsurance department, after which 
it ceased to do any new business in the state and left the collection of 
premiums and the closing up of unfinished business in the hands of an 
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agent bank. Held, that the service of summons upon the superintendent 
of insurance in the suit for malicious prosecution is sufficient to bring the 
company into court. 


(For other cases, see Insurance, Dec. Dig. § 627[2].) 


Appeal from District Court, Shawnee County. 
Action by John F. Buchanan against the Iowa State Live Stock 


Company. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 


James A. Troutman, of Topeka, for appellant. 
D. H. Branaman and W. E. Atchison, both of Topeka, for appellee. 


STONE V. AMERICAN MUT. INS. CO. 
(No. 20, Jan. Term.) 


Supreme Court of Michigan. March 30, 1921.) 
181 Northwestern Reporter, 973. 


1. INSURANCE—WHETHER CAR WAS STOLEN HELD FOR 
JURY. 


In an action on automobile theft policy, whether the insured car 
was stolen held for the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


2. INSURANCE—FACTS HELD TO SHOW WAIVER AS TO 
NOTICE. 


In an action on automobile theft policy, even if insured’s notice to 
insurer did not comply with the policy requirements, such defense was 
waived where after the loss insurer’s representative in frequent con- 
versations told insured that the company was investigating the loss, and 
there was no denial of liability for the reason that notice had not been 
given before suit was brought. 


(For other cases, see Insurance, Dec. Dig. § 560[1].) 


3. INSURANCE—EXCLUSION OF EVIDENCE AS JO _IN- 
DEBTEDNESS BETWEEN ASSIGNEE AND ASSIGNOR OF 
CLAIM AGAINST INSURER HELD NOT ERROR. 


Where plaintiff, suing insurer for the loss of a stolen automobile, 
had assigned his right under the policy to the party who had charge 
of the automobile at the time of its theft, and to whom insured owed 
some money, and such right was reassigned,to insured, the sustaining of 
an objection to a question asked such party as to what insured owed 
him for held not error, where the reason assigned for its materiality 
was that the witness was closely associated with the car’s disappearance. 


(For other cases, see Insurance, Dec. Dig. § 658.) 


Error to Superior Court of Grand Rapids; Major L. Dunham, Judge. 


Action by Carl E. Stone against the American Mutual Auto Insur- 
ance Company, Directed verdict, and judgment for plaintiff, and the 
defendant brings error. Affirmed. , 
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Argued before Steere, C. J., and Moore, Fellows, Stone, Clark, Bird, 
Sharpe, and Wiest, JJ, 


Harry Johnson of Grand Rapids (Lombard & Hext, of Grand 
Rapids, of counsel), for appellant. 


Frank J. Powers, of Grand Rapids, for appellee. 


SHarpe, J.. On November 30, 1918, defendant issued to plaintiff a 
policy of insurance protecting him against the loss of an automobile by 
theft. It is his claim that such automobile was stolen on June 28, 1919, 
while such policy was in force. He now sues to recover his loss oc- 
casioned thereby. The trial court directed a verdict in his favor for 
$531.90, and defendant appeals. 


[1] 1. It is claimed that under the proofs the question as to whether 
the car was in fact stolen from plaintiff should have been submitted to 
the jury. It appeared that plaintiff was out of the city where he lived, 
and left the car in charge of Roman Glocheski; that Glocheski had used 
it on the day in question, and parked it near his office, and on his return 
a few hours after it was gone. We agree with the trial court that there 
were no such discrepancies or contradictions in the testimony of these 
witnesses, of any statements claimed to have been made by them to 
others as to the loss, as justified the submission of the question to the 
jury. 

[2] 2. The policy provided that immediate notice of the loss should 
be given to the defendant. The car was taken on Saturday, June 28, 
1919. The plaintiff returned home the following day, but was not in- 
formed of the loss until Monday morning. He testified that he then 
called up defendant’s representative, Mr. Caldwell, and told him about 
it, and sugegsted that he should see Glocheski for particulars: that 
he saw him again later in the week. and talked with him about it. 
Glocheski testified that he informed plaintiff on Monday morning that 
the car had been stolen, and that he advised Mr. Caldwell of the fact 
on the same day, and that he afterwards saw and talked with him about 
it. A wr'tten statement relative to it was furnished on July 5th. Proof 
= claim for loss on a blank furnished by defendant was made on July 

Ist. 

Mr. Caldwell testified that the first notice he received was a tele- 
phone call from Glocheski on July 5th; that, accompanied by Deputy 
Sheriff Wyman, he went to Glocheski’s office, and the written memor- 
andum was then made; that he made investigation thereafter concerning 
the loss of the car, and that he furnished the blank on which proof of loss 
was made to Mr. Stone, with a request that he fill it out; that in fre- 
quent conversations thereafter he told plaintiff that the company was 
invest‘gating the loss; that there was no denial of liability for the reason 
that notice had not been given before suit was brought. We think the 
trial court was justified in his conclusion that, even if the notice given 
did not comply with the requirements of the policy, such defense was 
waived by the subsequent acts of the defendant’s representative, whose 
authority was not questioned: Hohn v. Inter-State Casualty Co. 115 
Mich. 79, 72 N. W. 1105; Towle v. Insurance Co., 91 Mich. 219, 51 N 
W. 987, and cases cited. 

[3] 3. It appeared that after plaintiff’s loss he had assigned his 
right to recover therefor to Glocheski, but a reassignment had been made 
to plaintiff before suit was brought. Glocheski was cross-examined as 
to these tranfers, and, after stating that plaintiff owed him $800 at the 
time the tranfer was made, he was asked, “Q. What was that for?” 
To this an objection was interposed and sustained. The reason assigned 
by counsel for its materiality was, “This witness was very closely as- 
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sociated with the disapeparance of this car.” The matter was collateral 
to the issue presented. We think there was no prejudical error in the 
ruling of the court. 

The judgment is affirmed. 


UNIVERSAL SERVICE CO. er. at. v. AMERICAN INS. CO. 
(No. 34.) 
(Supreme Court of Michigan. March 30, 1920.) 


181 Northwestern Reporter 1007 


1. INSURANCE—STRIKING OF TRUCK BY FALLING OF 
SCOOP OF STEAM SHOVEL IN LOADING IS A “COL- 
LISION.” 


The striking of an autotruck by the falling onto it from above of 
the scoop of a steam shovel with which the truck was being loaded is 
a “collision” within a policy insuring the truck. 

(For other cases, see Insurance, Dec. Dig. § 424.) 


(For other definitions, see Words and Phrases, First and Second 
Series, Collision.) 


Clark, J., dissenting. 


Error to Circuit Court, Wayne County: Frank Shepherd, Judge. 

Action by the Universal Service Company and others against the 
American Insurance Company, of Newark, N. J. Judgment for plain- 
tiffs, and defendant brings error. Affirmed. 


Argued before Steere, C. J., and Moore, Fellows, Stone, Clark, 
Bird, Sharpe, and Wiest, JJ. 


Seymour Edgerton, of Chicago, Ill, and William P. Dredge, of 
Detroit, for appellant. 

Stevenson, Carpenter, Butzel & Backus, of Detroit (Rockwell T. 
Gust, of Detroit, of counsel), for appellees. 


UTTER et av. v. LEACH et AL. 
(No. 43.) 


(Supreme Court of Michigan. March 30, 1921.) 
181 Northwestern Reporter 999 


1. INSURANCE—SOLICITING AGENT’S BOND HELD NOT TO 
COVER MONEYS ADVANCED TO HIM FOR LIVING EX- 
PENSES. 


_ A bond given general agents for an insurance company by a solicit- 
ing agent the condition of which was the soliciting agent should faith- 
fully preform his duties as agent, account for and pay over all money 
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received for the general agents or the company, and pay and discharge 
all.indebtedness to the general agents and the company, did not impose 
on the sureties liability for moneys advanced to the soliciting agent by 
the general agents for living expenses. 


(For other cases, see Insurance, Dec. Dig. §83 [1].) 


2. INSURANCE—SOLICITING AGENT’S CONTRACT HELD NOT 
TO IMPOSE LIABILITY ON HIS. SURETIES FOR MONEYS 
ADVANCED TO HIM FOR LIVING EXPENSES. 


A provision of a contract between an insurance company’s general 
agents and a soliciting agent that the soliciting agent should be re- 
sponsible to the general agents for all moneys, notes, receipts, and poli- 
cies advanced to or collected by him referred to moneys received in 
an official way as agent, and did not make his sureties liable for moneys 
advanced to him by the general agents for living expenses. 


(For other cases, see Insurance, Dec. Dig. § 83[1].) 


Error to Circuit Court, Wayne County; Clyde I. Webster, Judge. 

Action by Archie C. Utter and another, copartners doing business 
as Utter & Thomson, against Charles W. Leach and another. Judg- 
ment for defendants, and plaintiffs bring error. Affirmed. 


Argued before Steere, C. J., and Moore, Fellows, Stone Bird, and 
Sharpe, JJ. 


John J. Gafill, of Detroit (Frederic T. Harward, of Detroit, of coun- 
sel), for appellants. 

Race, Haass & Allen, of Detroit (Percy M. Lovett, of Detroit, of 
counsel), for appellees. 


PORTERFIELD V. AMERICAN SURETY CO. 
(No. 13477.) 


(Kansas City Court of Appeals. Missouri. June 26, 1920. 
Rehearing Denied Nov. 15, 1920.) 


228 Southwestern Reporter, 868. 


2. INSURANCE — EVIDENCE HELD NOT TO SHOW VERBAL 
CONTRACT VARYING CONTRACT OF BROKER AS TO 
COMMISSIONS. 


In action by assignee of insurance broker to recover commissions 
claimed to be due under a contract with a surety company relative to 
the broker’s procuring and placing with defendant right to furnish bond 
required of contractor, evidence /icld not to show that it was verbally 
understood that the bonds and contract with plaintiff would expire in 
2% years. 

(For other cases, see Insurance, Dec, Dig. § 84[6].) 


Appeal from Circuit Court, Jackson County: Harris Robinson, 
Judge. 

“Not to be officially published.” 

Action by Edward E. Porterfield against the American Surety Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 





Mise.] Crow Const. Co. v. Lond. & Lanc. Indem. Co. 655 


Warner, Dean, Langworthy, Thompson & Williams, of Kansas City, 
for appellant. 


Henry L. Jost and M. M. Bogie, both of Kansas City, for respondent. 


WILLIAM L. CROW CONST. CO V. LONDON & LANCASHIRE 
INDEMNITY CO. OF AMERICA et AL. 


(New York Supreme Court, Appellate Division, First Department. 
April 1, 1921.) 
187 New York Supplement 493 


INSURANCE—REPUDIATION BY PRINCIPAL HELD NOT TO 
PREVENT APPLICATION OF PROVISION LIMITING TIME 
FOR SUIT ON SURETY BOND. 

That a building contractor repudiated the contract because of a dis- 
pute, and that his surety, an indemnity company, disclaimed liability for 
the repudiation, did not render inapplicable, or constitute a waiver of, a 
provision in the surety bond requiring suit for any default to be brought 
against the principal or surety before a certain date. 

(For other cases, see Insurance, Dec. Dig. § 623[4] 


Appeal from Trial Term. New York County. 
Action by William L. Crow Construction Company against the 


London & Lancashire Indemnity Company of America, impleaded with 
others. From a judgment for $2,746.64 entered upon the decision of 
the court at Trial Term without a jury, the defendant named appeals. 
Reversed, and new trial ordered. 


Argued before Dowling, Laughlin, Smith, Merrell, and Green- 
baum, JJ. 


James I. Cuff, of New York City, for appellant. 


Eidlitz & Hulse, of New York City (Frederick Hulse, of New 
York City, of counsel), for respondent. 


HARRIS er at. v. GENERAL ACCIDENT, FIRE & LIFE ASSUR. 
CORPORATION, LIMITED. 


(New York Supreme Court, Appellate Term, First Department. 
March 10, 1921.) 


187 New York Supplement 291 


1. INSURANCE—NO RECOVERY .WHEN PROVISION AS TO 
KEEPING BOOKS NOT COMPLIED WITH. 
There could be no recovery on a burglary insurance policy requiring 
insured to keep such books and accounts that. the exact amount of loss 
might be accurately determined, where no books or records were kept 
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indicating what merchandise had been sold during the year previous to 
the day of the loss, without relying on insured’s knowledge of the stock, 
not contained in books or acoounts, or on expert testimony based on 
comparisons of inventories with the addition of purchases and substrac- 
tion of scales in connection with an assumed rate of profit. 


(For other cases, see Insuranee, Dec. Dig. § 335 [3].) 


2. INSURANCE—PROVISIONS AND SPECIAL AGREEMENTS IN 
POLICIES MUST BE REASONABLY COMPLIED WITH. 
While the law does not at all times réquire strict compliance with 
provisions and special agreements ‘in policies of insurance, but is content 
with a fair and reasonable compfiance, it at all times requires some 
compliance. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE——PROVISION FOR KEEPING OF BOOKS 

MUST BE GIVEN REASONABLE INTERPRETATION. 

A provision in a burglary insurance policy requiring insured to 
keep books and accounts from which the amount of the loss might be 
accurately determined must be given a reasonable interpretation consis- 
tent with its design to protect the insurer against fraudulent and ex- 
cessive claims, and while no special system of kookeeping and no partic- 
ular books or accounts are required, there must be such books and 
accounts as upon examination make possible a definitely intelligible show- 
ing of the loss sustained. 


(For other cases, see Insurance, Dec. Dig. § 335 [3].) 


Appeal from City Court of New York, Trial Term. 


Action by Albert Harris and another against the General Accident 
Fire & Life Assurance Corporation, Limited. From a judgment on a 
verdict in favor of plaintiffs, and from an order denying a new trial, 
defendant appeals. Reversed, and complaint dismissed. 


Argued January term, 1921, before Guy, Wagner, and Mc Cook, JJ. 


Alfred W. Meldon, of New York City, for appellant. 


Newmark & Miller, of New York City (Henry S. Miller, of New 
York City, of counsel), for repondents. 


EDWARD STERN & CO. v LIBERTY MUT. INS. CO. 
(Supreme Court of Pennsylvania. March 7, 1921.) 
112 Atlantic Reporter 865 


1. INSURANCE—EMPLOYERS’ LIABILITY POLICY HELD TO 
INCLUDE LOSS FROM INJURY TO MINOR EMPLOYED IN 
VIOLATION OF LAW, THOUGH NOT COVERED BY WORK- 
MEN’S COMPENSATION ACT; “EMPLOYEE.” 

A policy insuring employer which covered personal injuries sustained 
by employees coming under the Workmen’s Compensation Act (Pa. St. 

1920, § 21916 et seq.), and liability imposed by the laws on account of 








' 
i 


Misc.] Trinity Co. Lbr. Co. v. Ocean Acc. & Guar. Corp. 657 


personal injury to employees, held to include indemnity for liability im- 
posed on the employer where an infant employed in violation of Act May 
13, 1915 (P. L. 286; Pa. St. 1920, §§ 13285-13308), was injured by ma- 
chinery not guarded as required by Act May 2, 1905, § 11 (P. L. 355; 
Pa. St 1920, § 13591); for the policy included not only liability imposed 
by the Workmen’s Compensation Act but other liability included by law, 
and the infant was an employee within the terms of the policy, though, 
not being an employee within the Workmen’s Compensation Act, re- 
covery was by virtue of the employer’s common-law liability. 
(For other cases, see Insurance, Dec, Dig. § 437.) 


‘ (For other definitions see Words and Phrases, First and Second 
Series, Employee.) 


2. INSURANCE — EMPLOYERS’ LIABILITY INSURER LIABLE 
THOUGH EMPLOYMENT WAS CONTRARY TO LAW. 


Where defendant insured an employer against, liability imposed by 
law for damages on account of personal injuries fo employees, and an 
infant who was employed in violation of law, so that he was not an em- 
ployee within the Workmen’s Compensation Act (Pa. St. 1920, § 21916 
et seq.), was injured as a result of failure to guard machinery as re- 
quired by law, defendant is nevertheless liable, despite the claim that to 
so construe the policy would render it invalid as a contract to indemnify 
against the consequences of the violation of a penal statute, for, while 
the employer was guilty of a misdemeanor for which it might be punish- 
ed, the accident to the employee and not the offense was the foundation 
of its civil liability. 

(For other cases, see Insurance, Dec. Dig. § 437.) 


Appeal from Court of Common Pleas, Philadelphia County; Thomas 
D. Finletter, Judge. 


Action by Edward Stern & Co. against the Liberty Mutual Insur- 


ance Company. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 


Argued before Frazer, Walling, Simpson, Kephart, Sadler, and 
Schaffer, JJ. 


Ralph B. Evans, of Philadelphia, for appellant. 
Morris Wolf, of Philadelphia, for appellee. 


TRINITY COUNTY LUMBER CO. v. OCEAN ACCIDENT & 
GUARANTEE CORPORATION, Limitep. (No. 198-3258.) 


(Commission of Appeals of Texas, Section A. March 2, 1921.) 
228 Southwestern Reporter, 114. 


2. INSURANCE — POLICY HELD TO COVER MASTER’S LIA- 
BILITY AT COMMON LAW AS WELL AS UNDER WORK- 
MEN’S COMPENSATION ACT. 


Construed with a liability policy issued to an employer before en- 
actment of Workmen’s Compensation Law (Laws 1913, c. 179 [Ver- 
non’s Sayles’ Ann. Civ. St. 1914, arts. 5246h-52462z222]), and binders 
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thereafter attached, a subsequent policy, in which were merged all pre- 
vious obligations, and which was made retroactive, held to cover mas- 
ter’s liability at common law as well as under the Compensation Act. 


(For other cases, see Insurance, Dec. Dig. § 435.) 


Error to Court of Civil Appeals of First Supreme Judicial District. 

Action by the Trinity County Lumber Company against the Ocean 
Accident & Guarantee Corporation, Limited. Judgment for defendant 
was affirmed by the Court of Civil Appeals (206 S. W. 531), and plain- 
tiff brings error. Reversed and rendered. 


Baker, Botts, Parker & Garwood, of Houston (C. L. Carter and W. 
A. Parish, both of Houston, of counsel), for plaintiff in error. 
Earl Wharton and W. L. Cook, both of Houston, for defendant in 


error, 














CONTENTS. 





TABLE OF CASES REPORTED 


« cumulative list of cases in the current issue and all previous issues 
of the same volume. 





Ate Lite Ine. Co; v. Bittle: CA: So G2 fs side dn cava coat kiuiess 50 
Aldrich v, Great American Ins. Co.. New York. (N. Y. S. C.) .... 495 
Allegro v. Rural Valley Mut. Fire Ins. Co. (Pa. S. C.) ..........6. 369 
Allen v. Knights and Ladies of Security. (Kan. S. C.) .......... 436 
Alteran. vy; Tome. Ine Co. Cis WSs Cw pales tan a cdinteawwwecs sa 503 
American Cent. Life Ins. Co. v. Bott. (Ind. A. C.) .............- 574 
American Indemnity Co. v. Fellbaum (Tex. C. C. A.) ........-..00 186 
“Etna Life Ins. Co. v. Kimball et al. (Me. S. J. C.) .:........000. 579 
American Merchant Marine Ins. Co. v. Margaret M. Ford Corpora- 

et CUS 6. Code. Acidic vacntivietandtkcsaei tate 509 
American Merchant Marine Ins. Co. of New York v. Tremaine 

ti ok 40. & @.:€. (Ae sleiu reads iosncs citws cancducasuwase 514 
American Nat. Ins. Co. v. Wright. (Ala. S. C.) ...........cceee 561 
American. Nat. Ins. Co. v: Alles Chen. :€. Go Az). scicicccstecasstes 337 
Aaperican Net, Ins. Co,..9:. Tasnes:, Feu CGA)... ca cicsiccctioves 231 


—— Paper Products Co. v. Continental Ins. Co. (St. Louis em 


. Appleby v. Grand Lodge, Sons of Hermann (Tex. C. C. A.)......... iss 
Archibald v. Commercial Travelers’ Eastern Acc. Ass’n (Mass. S. 
G. 


E WER cuscaaidecoerassuicus see tadanleeai ates emcee aaeiee 
Bankers’ & Planters’ Mut. Ins. Ass’n v. Archie (Ark, S.C.) ........ 
Banner’ Laundry Co. v. Great Eastern Casualty Co. (Minn. S. C.).. 407 
Bass v. Pioneer Life Ins. Co. (Kansas City [Mo.] C. A.) .......... 529 
Bealmer et al. v. Hartford Fire Ins. Co. of Hartford, Conn (Kansas 

Cite Ci eG Bk windecs cies ccccvnebcscurtedbedswucwntmecesian 158 
Beck vi Sovereign Came W...0. Wi . Ry. Go Ay occa. cece cvczds 579 
Beli v.. Ameriean. lis. Co. ‘CWS COP cs cence cceccescacscvccseeetes 546 
Bell v. State Life Ins. Co. of aaa Oe Re 2 ee 521 
Bemidji Iron Works Co. v. Agricultural Ins. Co. of Watertown, 

IN: Ve CRB Se Gai icc cccsccctuncleccnsnakWeesitecencnetens 482 
Berryman. v.. Southern Surety Co. Cio. 3, CL). ccs cscsnusasccssocss 392 
Beswick v. National Casualty Co. Se ay City [Mol C. As). .60s. 385 
Baw vi Travelers Ine GCe.. (08 CG BR) os cccccccchigecccaces rf) 
Biesantz v. Garvan, Alien Property Custodian. CUS: ene GC) occ. ae 
Biant etal: v. Bidtid Ge. CORI Se Cod ik ccesc dca ceeeetesaceus 219 
Boatwright v. American Life Ins. Co. (Iowa S. C.).........2.0008: 202 
Binintety wv. One. Cree oe: Co Pe cccorcassswtsnwans cotecedsupees 329 


Boynton v. Modern Woodmen of America. (Minn, S. C.) ... 437 
Bradbury v. Insurance Co. of State of Pennsylvania. (Me. S. J.C.) 40 


Bradbury v. Rhode Island ing Co. CORE SE Gs cen ncceae sc 600 
Bradley: v. Federal Life Ins. Co. (Illinois S. C.)..........--...0000- 248 
Bradshaw v. Farmers’ & Bankers’ Life Ins. Co. (Kan. S. C.) ........ 100 
Branch v.. Parmerd Life Ins..GCa. -€U.-S. De Gy cccccnesnccsccies 551 
Brann v. Missouri State Life Ins. Co. (St. Louis [Mo.] C. A.)..... 220 
Breen v. Great Western Acc. Ins. Co. (Iowa S. C.) ............000- 170 
Brisson v. Fire Ass’n of Philadelphia (Me. S. J. C.) ................ 147 
Brisson v. Glen Fate The: Co; CMe S. JG) cv ces ceviess tecess ceeds 147 
Bronson v. Northwestern Mutual Life Ins. Co. (Ind. A. C.)........ 288 


; a 





Insurance Law Journal, Vol. 57. 


Brotherhood of Railroad Trainmen v. Merideth. (Ark. S. C.) 

Brown v. British Dominions General Ins. Co., Ltd., of London, Eng- 
land. (Kansas City [Mo.] C, A.) 

Brown v. British Dominions ee Ins. Co., Ltd., of London, Eng- 
land. (Kansas City [Mo.] C. A.) 

Buchanan v. Iowa State Live Stock Ins. Co. (Kan. S. C.) 

Buckley v. Massachusetts Bonding & Ins. Co. (Wash. S. C.) 

Caldwell et ux. v. Illinois Bankers’ Life Ass’n (Tex. C. C. A.)....... 340 

Calhoun v. The Maccabees. (Tex. C. C. A. 28 

California Ins. Co. v. Bishop et al. (Tex. C. C. A‘) 

Campana v. Ridgely Protective Ass’n (N. Y. S. C.)......ceemeeces 402 

Correll v: thew York cate Tas: Co. GE BD: BOC. bic ccisdvecagee devs 223 

Cass v. Lord et al. (Mass. S. J. C.) 

Cass v. American Central Ins. Co. (Mass. S. J. C.) 

Clark v. London Assur. Corporation. 

Clarke v. Travelers’ Ins. Co. (Vt. S. C. 

Coleman v. New England Mut. Life Ins. Co. et al. (Mass. S. J. C.).. 

Commonwealth Life Ins. Co. v. McGuire. (Ky. C. A.) 208 

Commonwealth Life Ins. Co. of Louisville, Ky. v. Roy. (Ala. C. A.).. 

Commonwealth Life Ins. Co. of Louisv‘lle, Ky., ex parte.(Ala. S. C.). 

Commonwealth Life Ins. Co. of Louisville, a v. Roy (Ala. S. C.).. 

Commonwealth v. Kaplan. (Mass. S. J. C 

Concordia Fire Ins. Co. v. Waterford, (Ark. 5. GS) 

Congregation Beth Abraham v. People’s Sav. Bank. 

Conn v. White. (Ky. C. A.) 

Continental Casualty Co. v. Green. : 

Conway Bros. v. Iowa Hardware Mut. Ins. Ass'n. “(lowa S.C.) .. 5% 

Corbin v. Mystic Workers of The World. (St. Louis [Mo.] C. A.).. 221 

Crow, William L., Const. Co. v. London & Lancashire Indemnity Co. 
of America et al. (N, Y. S. C.) 

Cummings et al. v. Masonic Protective Ass’n (W. Va. S. C.) 

Derrick v. Sovereign Camp, W. O. W. (S. C. S. C.) 

Distler v. Columbian Nat. Life Ins. Co. (St. Louis [Mo.] C. A.)... 

District Grand Lodge No. 18 G. U. O. O. F., v. Morris et al. 
(Ga. C. A.) 573 

Dixon v. Northwestern Nat. Life Ins. Co. ( Iowa S. C.) 

Dreher v. Order of United Commercial Travelers 6f America. (Wis. - 

c ere eer ee ee. ae eee rine 269 
Dressler v. Commonwealth Life Ins. Co. of — (Neb. S.C.) .. 449 
Dworkin et al. v. Caledonian Ins. Co. (Mo. S. C.) 368 


Dye v. New York Life Ins. Co, (Springfield [Mo.] C. A.) 

Eifert v. Hartford Fire Ins. Co. (Minn. S. C.) 

Ellis v. Home Ins. Co. of New York. 

Emmons v. ee Mut. Fire Ins. Co. Ge 

Equitable Fire Ins. v. Jefferson Standard Life Ins. Co. (Ga. 
Cu 

European Acc. Ins. Co. [State ex rel.] v. Tomlinson, Superintendent 
of Insurance (Ohio S. C.) 

Ex parte Commonwealth Life Ins. Co. of Louisville Ky. (Ala. S. C).. 

Ex parte Sovereign Camp, W. O. W. (Ala. S. C.) 

Faris v. Faris et al. (Ind. A. C.) 

Farmers’ Mut. Fire Ins. Co. of Laporte County v. Olson. (Ind. 
A. @) 

Federal Life Ins. Co. v. Sayre (Ind. A. C.) 

Federal Sav. & Ins. Co. v. Rager. (Ind. A. C.) 

Ferguson v. Tuttle. (N. J. S. C.) 

Fenton et ux. v. Poston et al. (Mutual Union Ins. Co, Garnishee) 
(Wash, S. C.) 





Contents. 


Ficklin v. Missouri State Life Ins. Co. (Kansas City [Mo.] C. A.) . 
reo Fire Ins. Co. of New York v. Anderson. 


Fidelity-Phenix Fire Ins. Co. v, School Dist. No. 10, Johnston County. 
(Okla. S. C.) 
Field v. Western Life Indemnity Co. (Tex. C. C. A.) 
First Texas Prudential Ins. Co. v. Campos (Tex. C. C. A.)........ 345 
First Texas State Ins. Co. v. Smalley et al. (Tex. S. C.) 590 
—— — & Rutgers’ Fire Ins. Co. of New York City, (La. 
146 


Ford v. Street et al. (Va. S. G A.) 

Fleming v. Merchants’ Life Ins. Co. (Iowa S. C.) 

Frankfort Marine, Accident & Plate Glass Ins. Co. v. Lafayette Tele- 
phone Co. (Ind. A. C. 

Fraternal Aid Union v. Whitehead. (Miss. S. 

Frese v. Northwestern Nat. Life Ins. Co. (S. D 

Friend v. Southern’ States Life Ins. Co. (Okla. S. C.)..........0005 229 

Frint Motor Car Co. v. General Accident, Fire & Life Assur. Cor- 
poration, Limited, of Perth, Scotland (Wis. S. C.) 

Gallivitoch v. Provident Life & Accident Ins. Co. (Ga. C. A.) .... 

Gardner v. Sovereign Camp, W. O. W., et al. (Tex. C. C. A.)...... 345 

Garner v. Bemis. (Fla. S. C.) 

Germantown Trust Co. v. Risser, (Pa. S. C.) 

Gertner v. Glens Falls Ins. Co. (N. Y. S. C.) 

Goldman v. Insurance Co. of North America ’ woo 

Gorder v. Lincoln Nat. Life Ins. Co: (N. D. S.C.) .0.....cccceccses 224 

Graf v. Employees’ Liability Ins. Co. (Iowa S. Cc.) Soden superets 256 


Graff vy. National Liberty Ins. Co. et al. (Kan. S. C.) 
Graham et al. v. Alliance Hail Ass’n of North Dakota. 
Sy. G3) 


Grand Lodge of A. O. U. W. of Nebraska v. Grand Lidge of A. O. 
U. W. of Iowa et al. (Neb. S. C.) 

Green River Distilling Co. v. Massachusetts Bonding & Ins. Co. (N. 
We Cibicvc vectcuvonceseteusss gow cdastmewerevedencuecumaeere 273 


Guaranty Trust Co. v. United States Fidelity & Guaranty Co. (N. H. 
=o. '.) 


Gugliemetti et ux. v. Graham et al. (Cal. D. C. A.) 22... cccccvecces 405 

Hale v. Sovereign Camp, W. O. W.. (Tenn. S. C.)..:.. 20. cccccccces 336 

Haley v. Sharon Tp. Mut. Fire Ins. Co. (Minn. S. C.) 

Halfhill _ ree Co. v. Fishermen’s Exchange Subscribers. 
(Cal. D; GC. A 

Harrington v. Mutual Life Ins. Co. of New York. (Mont. S.C.) . 

Harris et al. v. General Accident, Fire & Life Assur. fae 
Limited. (N. Y. S. C.) 

Hart v. Woodmen of the World. (N.C. S. C.) 

Hartford Life Ins. Co. v. Blincoe. (U.S. S, C.) 

Hartford Steam Boiler Inspection & Ins. Co. v. Cochran Oil Mill oy 
Ginnery Co. (Ga. C, A.) 

Hartmann et al. v. Masters et ak. 6(D, C.. €. A) 

Hayes v. Metropolitan Life Ins. Ck Ci eB te Bis dsidas ncblaws 106 

Head et al. v. New York Life Ins, Co. (Mo. S. C.) 438 

Headley et al. v. Central Life Ins. Co. of Illinois. (St. Louis [Mo.] 
eS 


) 
Heim v. American Alliance Ins. Co. of New York (Minn. S. C.y.... 150 
Hemmy [State ex rel] v. Miller (Wis. S. C.) 88 


Henning v. American Ins. Co. (Kan. S. C.) 363 
Hessler v. Federal Casualty Co. of Detroit, Mich. (Ind. S. C.)...... 251 


(3) 





Insurance Law Journal, Vol. 57. 


Heymann v. ca Guaty Co. (La. S. C.) 
Heymann, In re. (La. S. C.) 
Hickman v. London Assur. Corporation et al. (Cal. S. C.)......... 351 
Hillman Transp. Co. v. Home Ins. Co. of New York (Pa. S. C.).. 375 
Hillman Transp. Co. v. Insurance Co. of North America (Pa. S. Cc.) 375 
Home Ins. Co. of New York v. Horrell et al. (Springfield [Mo.] 
Cs 
Home Life & Accident Co. v. Orchard, (Tex. C. C, A.) 
House v. Bankers’ Reserve Life Co. of Omaha, Neb. (S. D. S.C.) .. = 
Hungerford v. Mutual Life Ins. Co. of New York (lowa S. C.).. 
Huntington v. Fraternal Reserve Ass’n of Oshkosh. (Wis. S. Cc.) 92 
Illinois Bankers’ Life Ass’n v. Rhodes. (Ark, S. C.) 424 
Independent Order of Puritans v. Parker. (Tex. C. C. A. ........ 591 
In re Heymann. (La. S. C.) 


In re, National Life & Accident Ins. Co. of Nashville, Tenn. (La. 
.. C9 


Issacs v. Equitable Life Assur. Soc. of United States. 

Johnson v. Home Mut. Ins. Ass’n. (Iowa S, C. 

Kansas City Life Ins. Co. v. Elmere (Tex. C. C. A.) 

Kansas City Life Ins. Co. v. Ridout et al. (Ark. S. C.) 

Kinsey v. Jefferson Standard Life Ins. Co. (N. C. S. C.) 

Koivisto v. Bankers’ & Merchants’ Fire Ins. Co. (Minn, S.C.) . 

Koshland et al. v. Columbia Ins. Co. (Mass. S, J. C.) 

Larner v. Massachusetts Bonding & Ins. Co. (Mass. kay Ss 

Lauman et al. v. Concordia Fire Ins. Co. of Milwaukee, Wis. (Cal. 
D. A. 


Lauman et al. v. Springfield Fire & Marine Ins. Co. of Springfield, 
Mass. °(Cal. S. C.) 358 
7 v. National Union Fire Ins. Co. of Pittsburgh, Pa. (N. D. 
Cc. 


Letendre v. Automobile Ins. Co. of Hartford, Conn. 
Liebing v. Mutual Life Ins. Co. of New York (Mo. S. 
Lincoln v. Equitable Life Assur. Soc. et al, (Miss. S. C} 


Livingston v. Union Cent. Life Ins. Co. (S. C. S. C.) 

Logan v. Farmers’ Mutual Fire Ins. Co. of Benton County (Kansa$ 
City [Mo.] C. A.) 

Long v. Northwestern Nat. Life Ins. Co. (Iowa S. C.) 

Long v. St. Joseph Life Ins. Co. (Kan. C'ty [Mo.] C. A.) 

—* Ps a Inc, et al. v. Yale & Towne Mfg. Co. 

Lovinger v. Garvan, Alien ra Custodian, et al. (U.S. D. C.) 556 

McGaughey v. Grand Lodge A. O. U. W. of State of Minnesota. 
(Minn. S. C.) 

McKenzie v. Northwestern Mut. Life Ins. Co. (Ga. C, A.) 

ee a House Co. v. Home Insurance Co. et al. 


McQueen v. Sovereign Camp, W. O. W. (S. C. S. C.) 

Maguire v. Reough et al. (Mass. S. J. C.) 

Mahan v. Home Ins. Co. (Kansas City [Mo.] C. A.)............... 366 

Mandoli v. National Council of Knights and Ladies of Security 
(Mont. S. C.) 

Mannheimer Bros. v. Kansas Casualty & Surety Co. (Minn. S. C.).... 181 

Meridian Mut. Fire Ins. Co. v. Deffendoll. (Ind. A. C.)............ 234 

Merkel v. Railway Mail Ass’n. (St. Louis [Mo.] C. A.)......,...... 260 

Mer Rouge State Bank v. Employer’s Liability Assur. Co., Ltd. of 
Londen, England. (U. S. C. C. A.) 

Metropolitan Life Ins. Co. v. Trilling et al. (N. Y. S.C.) 


(4) 





Contents. 


Metropolitan Life Ins. Co., People ex rel. v. Knapp et al State Tax., 
Commission (N. Y. S. C.) 

Metropolitan Life Ins. Co. v. Boys; Director of Trade and Commerce. 
CL SE.) 

Meyer v. Supreme Lodge, K.P. (Nea S.C) ..c.. cccucccccccutccncs 222 

Missouri State Life Ins. Co. v. Hearne (Tex. C. C. A.) 

Mitchell Grain & Supply Co. v. Maryland Casualty Co. of Baltimore, 
Md. (Kan. S. C.) 537 

Modern Woodmen of America et al. v. Lyons : al. (Ind. A. C.) . 

Moncur v. Western Life Indemnity Co. (Pa. S. C.) 

Montgomery Enterprises et al. v. Empire Theater Co. (Ala. S. ©). 

Mosaic Templars of America v. Bean et al. (Ark. S. C.)........... 2 

Mroawy of at... Asere Tie: Cov € ab CMO. SCY, oss sc osisins ossenexe 158 

Murph v. Lincoln Reserve Life Ins. Co. et al. (S. C. S. C.)........ 334 

Myles v. Northern Assur. Co. (Wash. S. C.) 

National Fire Ins. Co. v. Plummer, (Tex. C. C. A.) 

National Life & Accident Ins. Co. v. Weaver (Tex. C. C. A.)...... 404 

National Life Ins. Co. of Montpelier, Vt. v. Miller (U.S. S.C.) . 3 

ae ~ & Accident Ins. Co. of Nashville, Tenn., In re. (La. 


National Fire Ins. Co, v. Itasca, Lumber Co. (Minn. S. C.) 

New Amsterdam Casualty Co. v. State Industrial Commission et al. 
(Okla. S. C.) 

New York Life Ins. Co. v. Patten. (Ga. e oe 

New York Life Ins. Co. v. Patten. (Ga. C. A.) a 

Newark Fire Ins. Co. v. Martinville Harness Co. ty Se, ee eee a 


Newman v. Masonic Mut. Life Ins. Co. ON. i a oe 
Northwestern Mut. Life Ins. Co. v. State (Wis. S. C.) 


Northwestern Mut. Life Ins. Co. v. State (Wis S. C.) 
Northwestern Mut. Life Ins. Co. v. Johnson (U. > S GJ 
Northwestern Nat. Ins. Co. v. Mims (Tex. C. C. A.)........c cence 371 
Northwestern Nat. Ins. Co. v. eee. a Gr ie FP visas 7 
Oldham’s Trustee v. Boston Ins. Co. (Ky. C. A.) 237 
Park & Pollard Co. v. Agriculttral Ins. Co. 472 
Park & Pollard Co. v. Equitable Fire & Marine Ins. Co. (Mass. 
a ee 2 
Patron’s Mut. Fire Ins. Co. of Michigan, Limited, v. Pagenkoff. 
(Mich. S. C.) 
Pautsch [State ex rel.] v. Lindermann (Wis. S. C.) 
Peerless Fire Ins. Co. v. Barcus. (Tex. C. C, A.) 507 
Penn Mut. Life Ins. Co. v. Hunt et al. eet S. %) eh as i senate 216 
Penn v. Travelers’ Ins. Co. (St. Louis [Mo.] C. A.)..........eceeee 265 
People ex rel. Meropolitan Life Ins. Co. v. we " al. State Tax., 
Commission (N. Y. S. C.) 
Peterson v. Cleaver et al. 
Phillips et al. v. Phillips et al. (Tex. C. C. 
Pixley v. Cleaver et al. (Neb. S. C.) 
Planters’ Lumber Co. v. Frankfort Marine, Accident & Plate Glass 
Ins. Co. (La. S. C.) 
rue v. Business Men’s Accident Ass’n of Texas. 
f p.) 
Pope v. Sovereign Camp, W. O. W. (Nations et al., Interpleaders). 
(Springfield [Mo.] C. A.) 
Porterfield v. American Surety Co. (Kansas City [Mo] C. A.) .. 
Pratt v. Niagara Fire Insurance Co of New York (Wash. S. C.).... 246 
Prentiss v. Illinois Life Ins. Co. (Mo. S. C.)........ cc cece eee e eee ee 108 
Prohaska et al. v. St. Paul Fire & Marine Ins. Co. (U.S. C..C. A.) 621 
Providence Mining Co. v. Hind. (Ky, C. A. 468 


(5) 





Insurance Law Journal, Vol. 57. 


Providence-Washington Ins. Co. et al. v. Boatner. (Tex. C. C. A.). 242 

Queen Ins. Co. of America v. Delphi Strawboard Co. (Ind. A. C.) .. 32 

Queen Ins. Co. v. Itasca Lumber Co. (Minn. S, C.) 478 

Queen Insurance Co. of America v. Perkinson (Va. a ae ae 373 

Railey v. United Life & Accident Ins. Co. (Ga, 566 

Railway Mail Ass’n v. ee. as Ss, C) 

Reichle v. Perkins (N. Y. S. 

Rex Health & Accident Ins. ae v. Pettiford. (Indiana A. C.)...... 256 

Robinson vy. National Life & Accident Ins. Co. (Ind. A. C.) 

Roblin v. — Tent of Knights of Maccabees of the World 
rk. So. ta) 

Ross v. Capitol Life Ins. Co. (Kansas City, [Mo.] C. A.) 

Royal Insurance Co., Limited, of Liverpool, v. Stewart. (had. S. C.) 465 

Rubottom v. Pioneer Life Ins. Co. of America. (Springfield [Mo.] 
cas) 

Rydstrom v. Queen Ins. Co. of America, (Md. C. A.) 

St. Paul Fire & Marine Ins. Co. v. Snare & Triest Co. (U. S. 
c Co AD 

Sawyer v. Sovereign Camp, W. O, W. (Neb. S. C.) 

Sears v. Pacific Mut. Life Ins.'Co.. of California. 

Security Life Ins. Co. of America v. Black’s Adm’r. 

Sharber v. National Life & Acc‘dent Ins. Co. of Nashville, Tenn. 
ee Oa oa a ee Oe ee ne ere rere 222 

Sioux City Inv. Co. v. Hartford Fire Ins. - (Iowa S. C.) 

Smith et al v. New York Life Ins. Co. (N. M. S. C.) 

Sovereign Camp, W. O. W., v. Adams. (Ala. Ss. WMA. cu rphellaiaih sv noi 200 

Sovereign Camp, W. O. W.. WG A ie AG so whine une capebees 278 

sovercuam Camp. W. ©, W.. voCole (ilies. S.C.) ones ceccccsins 302 

Sovereign Camp, W. O. W. v. Dennis. (Ala. C. A.) 

Sovereign Camp, W. O. W. v. Dennis. (Ala. S. C.) 

Sovereign Camp, W. O. W. v. Garner. (Miss. S. C.) 

Sovereign Camp, W. O. W., v. L'ttle et al. (Tex. C. C. A.) 

Sovereign Camp, W. O. W., ~ Parte. 

Sovereign Camp, W. O. W. v, Ricks. 

Sovereign Camp, W. O. Ww. v. Smith. (Ariz. ‘Ss. C) 

Spicer v. New York Life Ins. SA, RD ee ee ne SRD evn ove wcrieice ah elec 193 

Stark et ux v. Sovereign Camp, W.O. W. (Ky. C. A.)............5. 212 

State ex rel. European Acc. Ins. Co. v. Tomlinson, Superintendent of 
Insurance (Ohio S. C.) 

State ex rel. Pautsch v. Lindermann. (Wis. S. C.) 

State ex rel. Hemmy v. Miller. (Wis S. C.) 

State Grand Lodge of Pennsylvania of Loyal Orange Instituvion of 
United States of America v. Morrison et al. (Pa. S. C.) .... 588 

SASS Eee ley Oy I UL, is Re a este csaccssawoce nance 381 

Steen v. Modern Woodmen of America (Ill. S. C.) 278 

Stern, Edward, & Co., v. Liberty Mut. Ins. Co. (Pa. S.C.) .... 

Stone et al. v. Security Life Ins. Co. (Kan. City [Mo.] C. A.)...... 303 

Stone v. American Mut. Auto. Ins. Co. (Mich. S. C 

Strader v. Metropolitan Life Ins. Co. (Va. S. C.) 

Swoboda v. The Homesteaders (Iowa S. C.) 99 

Texas Glass & Paint Co. v. Fidelity & Deposit Co. of Maryland. 
(Tex. C..C..A,) 417 

Thompson’s Ex’x et al. v. Thompson et al. (Ky. C. A.)............ 212 

Throop v. Western Indemnity Co. (Cal. D. C. A.) 

Tierney v. Perkins (N. Y. S. C. 

Toussant v. National Life & Accident Ins. Co. of Nashville, Tenn. 
ia..5; ©) 

Travelers’ Ins. Co. v, Rooney. 


© 





Contents. 


Traynor v. Automobile ro Ins. Co. (Neb. S. C.) 
Trinity County Lumber Co. v. Ocean Accident & Guarantee ‘Corpor- 
ation, Limited. (Tex. Com. Ap.) 657 
Trustees of Schools v. St. Paul Fire & Marine Ins. Co. (Ill. S. C.).. 360 
Tuepker v. Sovereign Camp, W. O. W. (Kan. City [Mo.] C. A.)... 305 
United States Fidelity & Guaranty Co. v. Hood, (Miss. S. C.) ... 528 
United States Fidelity & Guaranty Co. v, Blum. (U. S. C. C. A.) 623 
Universal Service Co. et al. v. American Ins. Co. (Mich. S.C.) .. 653 
Utter et al. v. Leach et al. (Mich S, C.) 653 
Utterback-Gleason Co. v. Standard Accident Ins. Co. of Detroit. 
Mich. (N. Y. S. C.) 
Van Gilder v. Parker. (Col. S. C.) 
1 v. Massachusetts Bonding & Ins. Co. (Kansas City ores, 
A.) 
Vidich v. Occidental Mut. Benefit Ass’n. 
= v. Head Camp Pacific Jurisdiction, W. O. W,, et al. 
«* (Ge) 
Vulcan Ins. Co. v. Johnson (Ind. A. C.) 
Walton v. American Cent. Ins. Co, of St. a 
Wanberg v. National Union Fire Ins. Co. (N. D. 
West v. Sovereign Camp, W. O. W.. (S.C. S. Cy 
Westchester Fire Ins. Co. v. Bell. (Ga. S. C.) 
Western Union Life Ins. Co. v. Barber, State Insurance Com‘r of 
Oregon. (U. S: C. C. A.) 
Whitehead v. Railway Mail Ass’n (U. S. C. C. A.)................ 384 
Wilhelm v. Prudential Ins. Co. of America. (St. Louis, [Mo.] 
C, A.) 


Williams et al. v. Mannheim Ins. Co. (Mass. S. J. C.) 

Withers v. Pacific Mut. Life Ins. Co. of California. (Mont. S.C.) .. 
Woodlock v. Aetna Life Ins.Co. (Mo. S.'C.). 2. oc... cnn cases 268 
Young v. Intersouthern Life Ins. Co. (Ind. A. C.) 

Zackwik v. Hanover Fire Ins. Co. (Kansas City, [Mo.] C. A.) 

Zagst & Co., S. R., Inc., v. Southern Surety Co. (La. S.-C.)........ 406 





TOPICAL INDEX 


~ 


From January to June, 1921, inclusive. 


I. Control and Regulation in General. 


§ 1. RIGHT TO INSURE IN GENERAL. 


Application for reinstatement and contemporaneous note together constituted 
contract — agreement in reinstatement contract concerning suicide re- 
solved against insurer. Missouri State Life Ins. Co, v. Hearne (Tex.) 


§ 2. WHAT CONSTITUTES INSURANCE. 
“Fire insurance policy” is contract of indemnity whereby assurer indemni- 


fies assured against certain loss on account of his interest in property 
if destroyed by fire. Ford v, Street (Va.) 


§ 3. POWER TO CONTROL AND REGULATE. 


Application for reinstatement and contemporaneous note together constituted 
contract — agreement in reinstatement contract concerning suicide re- 
solved against insurer. Missouri State Life Ins. Co. v. Hearne (Tex.) 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 


Statute which requires foreign insurance company to do business through 
local agents is valid legislation. Ferguson v. Tuttle. (N. J.) 


§ 7. LICENSE FEES AND TAXTS. 


Mutual life company was Hable to pay license fees on interest due from 
borrowing policy holders out not paid to it in cash—payment of taxes 
on funds to pay policies does no affect duty to pay taxes on income 
from loans. Northwestern Mut. Life Ins. Co. v. State (Wis.)....... 


§ % RESOURCES AND SECURITIES. 


Accommodation note, given to indemnity company to be put up with com- 
missioner of insurance as part of security required by statute, for benefit 
of policy holders, cannot be surrendered until last of policy holders for 
whom it was put up its shown to be satisfied in full. Van Gilder v. 
Parker (Colo.) ...... 


eee 


§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR 
AGENTS. 


§ 16. —— WHAT CONSTITUTES DOING BUSINESS. 
(2) Necessity of delivery. 


Foreign corporation which solicited insurance and delivered policy is doing 
business within state so as to be subject to code requinng all companies 
doing business within state to attach copy of application to policies 
issued. Dixon v. Northwestern Nat. Life Ins. Co. (Iowa) 


§ 1%. APPLICATION OF LOCAL LAWS. 


Foreign companies are bonud by same rules and limitations as prescribed 
for domestic companies or associates engaged in like business. Dixon v. 
Northwestern Nat. Life Ins. Co. 

Right of society to enforce increased rates does not involve federal question. 
Meyer v Supreme Lodge, K. P. (Neb.) 


$ 19. RETALIATORY LEGISLATION. 


License fees from foreign companies held “retaliatory” and not reciprocal and 
hence must be strictly construed and not applied to case that does not 
plainly fall within its letter — Amendment of New York statute does not 
authorize New York Uife insurance company to recover taxes exacted 
by retaliatory Illinois statute. Metropolitan Life Ins. Co. v. 


§ 20. ——- LOCAL AUTHORITY OR LICENSE AND LICENSE FEES OR 
TAXES. 


aa>— 
Court could take judicial notice of filing of clauses for standard form of 
fire policy. Aldrich v. Great American Ins. Co., N. Y. (N. Y.) 
€ 21. LOCAL FUNDS AND SECURITIES. 


Contract of liability reinsurance held prohibited where deposit was not made. 
State ex rel. European Acc. Ins. Co. v. Tomlinson (Ohio) 
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APPOINTMENT AND REGULATION OF LOCAL AGENTS. 

Foreign company licensed to do general casualty and bonding business. dis- 
covered to have made such contracts for liability reinsurance, their H- 
cense becomes subject to cancellation by state.—-Superintendent of in- 
surance held to have authority to revoke license of foreign a 

State ex rel. European Ace, Ins. Co. v. Tomlinson (Ohio) ..... ee 


§ 23. REPORTS AND SUPERVISION AND CONDUCT OF BUSINESS. 
Foreign insurance companieg voluntarily choosing to do business within state 
must submit to such conditions and restictions as Legislature may see 
fit to impose. Dixon v. Northwestern Nat. Life Ins. Co, (Iowa)...... 





























§ 24. EFFECT OF NONCOMPLIANCE WITH LAW. 


Statute held not applicable to. policy issued and delivered in another state 
KMansas City Effe Tee. Co. Vv. Bmmere (TOR) oacccccer cause sueeecueyevsis 346 

Statutes prohibiting foreign corporations without permit to do business in 
state from maintaining suit in any court in state are not applicable 

to insurance company. Peerless Fire Ins. Co. v. Barcus (Tex.) ...... 507 
















II. Insurance Companies. 





(A) STOCK COMPANIES, 
§ 41. INSOLVENCY AND DISSOLUTIQN. 


§ 43. ——— RIGHTS OF POLICY HOLDERS ON INSOLVENCY. 


In adjusting claims of policy holders, those who had discontinued payment 
of premiums when company ceased to function or thereafter and did not 
obtain reinsurance in another company because of physical condition or 
otherwise, should be reinstated and protected ‘to extent of their inter- 
ests — If reputable company is willing to reinsure as a class the policy 
holders of a dissolved cormmpany, the court which appointed the receiver 
should approve such reinsurance. Hartmann v. Masters (D. C.) ...... 532 


§ 46. REORGANIZATION, 


Court properly refused to authorize reorganization where control was equal- 
ly divided between factions ——- Powers of attorney given by policy hold- 
ers to organizers pending receivership not recognized. Hartmann v. Mas- 
oo et: MS eT Te Le TCT TCC eT COC eT ne 532 



































§ 60. ——- ASSETS AND RECEIVERS. 


Receiver of indemnity company may sue on accommodation note deposited 
with estate as security. Van Gilder v. Parker (Colo.). onceece 7% 

Officers of company have no authority to transfer assets to” another with- 
out consent of company and its stockholders. Hartmann v. Masters 

CD. Crd cceccvccccccccsccccces 





(B) MUTUAL COMPANIES, 


§ 54. CONSTITUTIONS AND BY LAWS. 


In application for automobile theft policy, provision that applicant agrees 
to be governed by by-laws now in force or hereafter made by associa- 
tion does not authorize essential changes in contract obligations. John- 
son v. Home Mut. Ins. Ass’n (Ta.) 

























§ 55. MEMBERS. 


Where by-laws of mutual company required member to be given second no- 
tice by mail of delinquency in assessment, member in default was en- 
titled to vote, where it did not appear that second notice had been 
given. State ex re!. Hemmy v. Miller. State ex rel. Pautsch v. Linde- 
MANN CWIE) ccccccccdpercccvopesrsesdseedrnresenccegsceerecscsescuccese 88 

Under circumstances as stated, where policy was accepted, held that defend- 
ant became member of assessment company. Providence Mining Co. v. 

i. ae) + Ss errr ererrr Tre errr rer cree Creer ee ee oie re 


§ 66. OFFICERS. 


Where articles of incorporation of mutual company declared that each offi- 
cer should reside at home office, while other sections declared that each 
director shou!d be bona fide resident of state, one not residing at place 
of home office is ineligible to be officer. State ex. rel, Hemmy v. Miller. 
State ex rel. Pautsch v. Tindemann (WIS.) ....6--eacececeessereseesees 88 


61. INSOLVENCY AND DISSOLUTION. 
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§ 71. —— ASSESSMENTS BY RECEIVERS. 


(1.) Liability to assessment. 

Under circumstances as stated, where policy was accepted, held that defend- 
ant became member of assessment company. Providence Mining Co. v. 
Hind (Ky.) 

(4.) Enforcement of assessment. 

In action by receiver of assessment insurance company to enforce assess- 
ment, evidence held insufficient to show that policies obtained by de- 
fendant were obtained through misunderstanding and misrepresenta- 
tion. Providence Mining Co. v. Hind. (Ky.) 


III, Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 


§ 74. APPOINTMENT OR EMPLOYMENT OF AGENT. 


Contract appointing agent was not void because signed only by vice presi- 
dent. Rubottom v. Pioneer Life Ins. Co of America (Mo.) 


§ 75. IMPLIED AGENCY. 


Apparent authority is not actual authority; “implied authority” is actual 
authority circumstantially proved and is authority the principal intend- 
ed his agent to possess. Koivisto v. Bankers’ & Merchants’ Fire Ins. 
Co, (Minn.) 


§ 76. EVIDENCE AS TO AGENCY. 


Evidence held to sustain finding that person was agent of company. Amer. 
Nat’l Ins. Co. v: Allen (Tex.) ... Cecseccess 


§ 78. SCOPE AND EXTENT OF AGENCY. 


Powers of local agent are prima facie coextensive with business intrusted 
to his care; powers specifically granted to him carry with them by im- 
plication such other and incidental powers as are directly appropriate 
to specific powers granted. Koivisto v. Bankers’ & Merchants’ Fire Ins. 
Co. (Minn.) 


§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 


§ 83 LIABILITIES OF AGENTS AND THEIR SURETIES. 
(1.) In general. 


Soliciting agent’s bond held not to cover moneys advanvced to him for liv- 
ing expenses—Soliciting agent’s contract held not to impose liability 


on his sureties for moneys advanced to him for living expenses. Utter 
v. Leach v_ (Mich.) 


§ 84. COMPENSATION OF AGENT. 
(6.) 


Petition to recover agent’s commission after merger held to state cause of 
action on contract obligation assumed by defendant — In action for 
agent’s commission, brought against successor of company with whom 
agent had contract, evidence held to show that insurance in controversy 
was procured through agent's efforts and to entitle him to commission. 
Rubottom v. Pioneer Life Ins. Cq. of America (Mo.) 

Evidence held not to show verbal contract varying contract of broker as to 
commissions. Porterfield v. Amer, Surety Co. (Mo.) 


§ 87 IN GENERAL. 


Statutory provisions held not to prohibit agents from taking notes for pre- 
mium in own name, remitting to company in cash, or from selling such 
notes after delivery of policy. Western Union Life’ Ins. Co. v. Barber, 
OCS Saw WO. Nee BED: winncossebacennaccass 


(B) AGENCY FOR APPLICANT OR INSURED. 
§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 


§ 98. IN GENERAL. 


Where agent who was not insurer’s duly authorized agent placed insurance 
on insured’s buildings with other companies, he was agent of insured 
and not of insurer. Sioux City Inv. Co. v. Hartford Fire Ins. Co, (Ia) 


§ 108. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 


Agent may bind himself by parol to procure insurance and if there is breach 
of contract he is Mable in damages—agent’s contract to procure insur- 
ance, to be valid and enforceable, must be mutually binding and sup- 
Ported by consideration. Cass v. Lord. Cass v. Amer, Central ‘Ins. 
Co. (Mass.) .. COS coer e eS SS ee SeSCOSeE SE eE dee CeCOES SESE EHS 
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§ 107 EXTENT AND EXERCISE OF POWERS OF AGENT. 


§ 108. —— IN GENERAL, 
(3) 
Newly discovered evidence as to alteration of certificate held insufficlent to 
require new trial. Phillips v. Phillips (Tex.) 
§ 109, REPRESENTATION OF BOTH PARTIES. 


Same person can act as agent of insured and of insurer while officer of bank 
collecting premiums. . Kansas City Life Ins. Co. v. Elmore (Tex.) .... 


$112. RATIFICATION 


Omission to set up futile defense and to attempt to prove it involves no 
lack of reasonable diligence on attorney’s part—attorneys are not liable 
to clients for failure to make use of certain evidence, where after study 
of law on subject, they advise client before action is tried, that they 
will not use such evidence. Utterback-Gleason Co. v. Standard Acc. 
Ins. Co. of Detroit, Mich, (N. Y.) ......... eoce 


§ 113. NOTICE TO AGENT. 


Knowledge of collector’s agency by agent of insured creates estoppel in fa- 
vor of insured. Kansas City Life Ins. Co. v. Elmore (Tex.) .... 


IV. Insurable Interest. 


§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 


(1). Nature and extent of interest. 

Person has insurable interest if, by destruction of property, he will suffer 
loss whether he has or has not any title to, lien upon, or possession of 
property itself. Banner Laundry Co. v. Great Eastern Casualty Co. 
(Minn. ) 


(5). Mortgagor and mortgagee. 


Mortgagee has interest to extent of mortgage debt — mortgagor has inter- 
est to full value of property after sale and during redemption period. 
Trustees of Schools v. St. Paul F. & M. Ins. Co, (Ill.) 


(6). Vendor and purchaser. 


Contract passes equitable title, throwing risk of loss on vendee and de- 
stroying insurable interest of vendor — if vendor still has lien on such 
property, he has insurable interest. Mahan v. Home Ins. Co. (Mo.) 

Seller pf wood not segregated held to have insurable interest in property. 
Nat’l Fire Ins. Co. v. Itasca Lumber Co. Queen Ins. Co. v. Same 
(Minn.) 


§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 

“Insurable interest”’ is interest arising from relations of party obtaining in- 
surance, either as creditor of or surety for assured, or from ties of blood 
or marriage, as will justify reasonable expectation of advantage or bene- 
fit from continuance of his life. A®tna Life Ins. Co. v, Kimball (Me.)... 


(3). Brother and sister. 

Brothers who are partners have insurable interest in lives of each other. 
Bonistalli v. Bonistalli (Pa.) 

§ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 

Assignment of policy to present value of policy passes interest of assignor, 
and fact that assignee has no interest in life of insured is not evidence 
that transaction is illegal. .#tna Life Ins, Co, v. Kimball (Me.) 

§ 123. EXTINGUISHMENT OF INTEREST. 


Life policy is not one of indemnity and so does not require insurable inter- 
est to continue as in case of fire insurance. Attna Life Ins. Co. v. Kim- 
ball (Me.) 


Vv. The Contract in General. 


(A) NATURE, REQUISITES, AND VALIDITY. 
$124. NATURE OF THE CONTRACT. 


Policy of life insurance issued by safety fund life association which later 
became a state insurance company held an “assessment policy” within 
statutes. Ficklin v. Missouri State Life Ins, Co. (MO.).....sseceeeeesee 
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§ 125. WHAT LAW GOVERNS. 
(2.) Place of contract. 


Matters pertaining to construction and validity of policy governed by law 
of place where contract was made. Headley v. Central Life Ins. Co. of 
Il (Mo) 


§ 127. EXISTENCE AND CONDITION OF SUBJECT-MATTER, 
(1.) Necessity of payment to bind company. 


Tender of premium while applicant was on deathbed held not sufficient; 
actual payment of premium may be made conditions precedent to lia- 
bility; change in health relieves company from consummating contract; 
mailing of policy to local agent not delivery when premium is not paid, 
McKenzie v. Northwestern Mut. Life Ins. Co. (Ga.) 


§ 128. EXECUTORY AGREEMENTS TO INSURE. 
(1). In general, 


Agent to insure is authorized to make contract to insure. Ejifert v. Hart- 
ford Fire Ins. Co, (Minn.) 

Where policy for definite term was not issued on account of insured’s fail- 
ure to deliver form there was no default of insurer at time of subse- 
quent fire. Park & Pollard Co. v. Agricultural Ins. Co. Same v, Equit- 
ble Fire & Marine Ins. Co. (Mass.) 


(2). Actions on agreements, 


Amount of insurance if policy were written held measure of damages for 
failure to write policy. Fidelity-Phenix Fire Ins, Co, v. School Dist. 
No. 19, Johnston County’ (Okla.) : 

Action may be maintained against company for failure to issue policy of in- 
surance or reinsurance contracted for by general agent. Fidelity- 
Phenix Fire Ins. Co. v. School Dist, No, 10, Johnston County (Okla.).. 


§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENER- 
AL. 


Agent having authority merely to solicit life insurance and collect premiums 
is not authorized to make contracts. Beswick v. Nat’l Casualty Co. 
(Mo.) 

Agent to deliver policy has authority to permit insured to examine policy 
before delivery or to reject policy after opportunity to read it so that 
consent of such agent to surrender of policy and his delivery to insured 
of premium note terminates ‘contract of insurance. Ill. Bankers’ Life 
Ass’n v. Rhodes (Ark.) 


§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(2). Necessity of acceptance and approval, 


Application is mere proposal and contract does not come into existence until 
it has been accepted by company. Beswick v, Nat’l Casualty Co, (Mo.) 


(4). Effect of delay. 


Statute making applications for hail insurance promptly effective applies 
where insurer tak+s additional risks—statute imposes duty upon com- 
panies doing hail insurance business of acting promptly upon applica- 
tions—statute making hail insurance prompily effective not waived by 
conflicting provisions in application. en v. Nat’l Union Fire Ins. 
Cea. (MN. Bid 

Where applicant was accidentally killed after “making application but before 
company’s agent transmitted it to company, no right of action accrues 
to administrator—delay by company in passing upon application cannot 
be construed as acceptance. Bradley v. Federal Life Ins. Co. (Ill.) 


§ 131. VALIDITY OF ORAL CONTRACTS, 
(1). In general. 


Valid oral contract binding company before issuance of policy can be en- 
tered into. Cass v. Tord. Cass v. Amer. Central Ins, Co. (Mass.)...... 

On standard policy insuring against loss of rents, insurer may not use 
rider limiting recovery to less than actual loss—statutory declaration 
as to forms of contract is public policy of state—remedial statute as 
to policy forms is to be liberally construed. Heim v. American Alli- 
ance Ins, Co. Of NM. VY. (MINE). ccccccccccsevcccccccccses seen 

Oral contracts of insurance and to insure temporarily against fire are valid 
apart from some statutory prohibition — Oral contracts of fire insurance 
covering time that elapses between placing of insurance and issuance 
of policy are valid — Oral contract is good until issuance of policy may 
be made, though further information is necessary before formal policy 
can be issued. Park & Pollard Co. v. Agricultural Ins. Co. Same Vv. 
Equit. Fire & Marine Ins. Co. (Mass.) 


(12) 
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(2.) Authority of agent. 

Agent empowered to countersign and issue policies of fire insurance may 
make oral contracts for temporary protection of owner in case of fire 
Park & Pollard Co. v. Agricultural Ins. Co. Same v. Equit. Fire & 
Marine Ins. Co. (Mass.) 

Parol contract for present insurance made by local agent, if within scope 
of his authority, is binding upon company — Local agent held to have 
implied authority to make binding preliminary contract to attach on 
day when application was taken and premium paid and to continue un- 
til policy was issued or application rejected. Koivisto v. Bankers’ & 
Merchants’ Fire Ins. Co. (Minn.) 


§ 133 FORM AND REQUISITES OF POLICY. 


(1) In general, 


Although company failed to file form policy as required, recovery can be had 
only on policies ag written. Graf v. Employees’ Liability Ins. Co. (Ia.) 

No policy shall contain any provision for settlement for less than amounts 
insured on face of policy, plus dividends and less indebtedness and pre- 
miums, and policy cannot contain the prohibited provisions — Condition 
reducing insurance for death from specified diseases originating within 
first year held void, though on face of policy, under statute prohibiting 
provisions for settlement for less than amounts insured on face of pol- 
icy. First Texas State Ins. Co, v. Smalley (Tex.) 


(3). Execution of policy. 


Agent’s act of countersigning held one of authentication. Henning v. Am- 
erican Ins, Co. (Kans.) ° oe 


§ 154. PAPERS ACCOMPANYING POLICY. 


(2). Necessity of attaching copy of application. 

Foreign corporation which solicited insurance and delivered policy ig doing 
business within state so as to be subject to code requiring all companies 
doing business within state to attach copy of application to policies 
issued. Dixon v. Northwestern Nat. Life Ins. Co. (Iowa)... 


Requirement that application be attached to policy is not avoided where 
company seeks to raise equitable defense, Dixon v. Northwestern Nat. 
Life Ins. Co. (Iowa) 

Under code failure to attach application to policy is merely waiver by com- 
pany of right to interpose fraud in application as defense to recovery. 
Dixon v. Northwestern Nat. Life Ins, Co. (Iowa). 


(3.) Compliance with requirement as to attaching application 
and reference thereto. 


Answers of medical examiner need not be attached to policy, as statute re- 
quires correct copies of application ‘‘as signed by applicant’ to be at- 
tached. Moncur v. Western Life Indemnity Co. (Pa.) 


$186. DELIVERY AND ACCEPTANCE OF POLICY. 


(2) Sufficiency and effect of delivery. 

Where policy was delivered to local agent, delivery to insured was unneces- 
sary — beneficiary held entitle@ to recover whether insured had legal 
possession of policy or insurer had waived actual delivery. Common- 
wealth Life Ins. Co. v. McGuire (Ky.) ° 

Tender of premium while applicant was on deathbed held not sufficient: 
actual payment of premium may be\ made conditions precedent to lia- 
bility; change in health relieves company from consummating contract; 
mailing of policy to local agent not delivery when premium is not paid. 
McKenzie v. Northwestern Mut. Life Ins. Co. (Ga.) 


(4). Effect of condition as to delivery while insured is in good 
health. 
Policy held not to have taken effect where applicant died before it was de- 
livered. House v. Bankers’ Reserve Life Co. of Omaha, Neb. (S. D.).. 
Policy approved after death of insured held void, defect not being waived 
by premium retention. Young v, Intersouthern Life Ins. Co, (Ind.).... 


(5). Acceptance and effect thereof. 
Insured not reading policy, is bound by conditions. Cass v. ss Cass Vv. 
Amer. Central Ins, Co. (Mass.) ‘ eeeccese 
“Issue” of policy means its delivery and acceptance, “ete. 
England Mut. Life Ins. Co. (Mass.) 
Where insured sued on void policy, he elected to stand on it. Providence- 
Washington Ins. Co. v. Boatner (Tex.) ....0+.--+e0+- pen eceeee’ 
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§ 137 PAYMENT OF PREMIUMS OR DUES. 
(1.) Necessity of payment to bind company. 


Tender of premium while applicant was on deathbed held not sufficient; 
actual payment of premium may be made conditions precedent to lia- 
bility; change in health relieves company from consummating contract; 
mailing of policy to local agent not delivery when premium is not paid. 
McKenzie v. Northwestern Mut. Life Ins. Co. 


(3) What constitutes payment in general, 


Payment to agent held compliance with statute requiring collection on se 
plication. Meridian Mut. Fire Ins. Co. v, Deffendoll (Ind.) 


§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 


Plaintiff having established prima facie allegations of complaint, and there 
being no other evidence offered, trial court did not err in directing 
verdict for plaintiff. Withers v. Pacific Mut. Life Ins. Co. of California 
(Mont.) ... ecceve 


(1). In general. 


Policy approved after death of pnsured held void, defect not being waived 
by premium retention. Young v. Intersouthern Life Ins. Cp, (Ind.).... 


Right to avoid policy for discrimination in rates and for change of use held 
waived by insurer. Graff v. Nat’l Liberty Ins. Co. (Kan.)........+..00% 


If agent exceeded his authority in fixing date when insurance should begin, 
insurer, by accepting premiums secured under such circumstances by 
agent, ratified his act and waived provision of application that it should 
not be binding until accepted by secretary.of insurer or authorized agent. 
Beswick v. Nat’l Casualty Co. (Mo.) 


Insured was not bound by provision where his attention was not called 
thereto, it being immaterial that he had previously taken out other in- 
surance with the same company — Insurer’s agent intrusted with policy, 
had at least apparent authority to deliver it in such manner as to waive 
the requirement that, for policy to have valid inception, insured must 
pay the first premium and sign the application — Stipulations as to 
conditions precedent to inception of life policy may be waived by deli- 
very and acceptance of policy with intent that it should take effect 
without compliance therewith. Isaacs v. Equit. Life Assur. Soc. of 
v. & @&. ¥.) 


Delivery of policy with knowledge that insured was then sick binds com- 
pany notwithstanding provision requiring good health of insured when 
policy was delivered — Agent to deliver policy has authority to bind 
company by making such delivery — Requirement of good health when 
policy is delivered can be waived by company. Kansas City Life Ins 
Co. v. Ridout (Ark.) 


(2) Payment of first premium. 


Provision requiring payment before policy became ere held waived bead 
act of agent. Berryman v, Southern Surety Co, . 


ee ey 


(3) Payment of first premium. 


Insurer’s agent was authorized to collect premium and to waive requirement 
of payment at home office before loss, Meridian Mut. Fire Ins. Co, v. 
Deffendol] (Ind.) 


(4.) Estoppel of insured. 


Repudiation of policy by insured for nonconformity to contract as under- 
stood at time of application for insurance must be prompt. Home Ins. 
Co. of N. Y. v. Horrell (Mo.) 


$143. REFORMATION. 
(3) Fraud and mistake in general. 


Fraudulent misstatement of age is not equitable defense but is merely legal 
defense defeating recovery on policy either entirely or in proportion by 
which policy exceeds amount premium paid would have procured at 
true age. Dixon v, Northwestern Nat. Life Ins, Co. (Iowa). 


Evidence justified court in finding that policy did not express actual agree- 
ment of parties and that its failure so to do was result of mistake of 
secretary of company in writing policy; such mistake is sufficient 
ground for reformation of policy at suit of company. Haley v. Sharon 
Tp. Mut. Fire Ins. Co. (MInMN.).....cccccccccccccseccvcvsecccssersessees 

Statute requiring entire contract to be in writing held not to affect power 
of court of equity to reform insurance contract on ground of accident 
or mistake. American Merchant Marine Ins. Co. of N. Y. v, Tremaine 
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(4). As to property or interest covered. 


Where by mistake of agent policy failed to cover entire stock, equity can 
reform policy. Newark Fire Ins. Co. v. Martinsville Harness Co. (Ind.) 
Where rider limiting articles covered was attached to policy without in- 
‘sured’s knowledge, reformation would be properly decreed for fraud, 
the fact that bill was rendered for smaller sum than agreed premium 
being immaterial, since insured did not know what rate was and paid 
whatever was demanded. Veitch v. Mass. Bonding & Ins, Co, (Mo.) .. 


($). Right to reformation. 


Although application stating insured’s age was not attached to policy, re- 
forming policy to state insured’s real age was not precluded by statute 
forbidding suit on misrepresentations in application not attached to 
policy. Metro. Life Ins. Co. v. Trilling (N. Y.)...c.ceceesscccceeeccces 


Mistake of insurer’s secretary in writing policy was not bar to right of 
company to have policy reformed. Haley v. Sharon Tp. Mut. Fire Ins 
Co. (Minn.) 

Insured cannot bring action for reformation. ‘after suit on. "policy. 

Ins. Coa, Ltd. of Liverpool v. Stewart (Ind.) ‘ 


§ 145. RENEWAL. 
(1). In general, 


Evidence of verbal instructions to renew and acceptance by agent held 

to establish contract. Eifert v. Hartford Fire Ins. Co. (Mlinn.) ...... 

Evidence held sufficient to constitute contract for renewal of policy and 

court will not disturb findings of jury in favor of plaintiff — Award 

of damages to plaintiff by jury is supported by evidence. Fidelity- 

Phenix Fire Ins. Co, v. School Dist. No, 19, Johnston County (Okla.) .. 
(2). Powers of agents. 

Agent to insure is authorized to make contract to insure. Eifert v. Hart- 
ford Fire Ins. Co. (Minn.) 

Action may be maintained against company for failure to issue policy of in- 
surance or reinsurance contracted for by general agent, Fidelity- 
Phenix Fire Ins. Co. v. School Dist. No. 10, Johnston County (Okla.).. 

Where company appoints agent with authority as stated, he is ‘general 
agent” for company and may bind his principal by oral agreement to 
renew policy which has just expired. Fidelity-Phenix Fire Ins. Co. v. 
School Dist. No. 10, Johnston County (Okla.) 

(3). Payment of premium. 


Payment of premium held not prerequisite to contract to renew insurance. 
Eifert v .Hartford Fire Ins. Co, (Minn.) .... . 


er 


(B) CONSTRUCTION AND OPERATION, 
§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 


(1). In general, 


Term “pilferage” will not be construed to mean petty theft which would 
fnvolve dispute in every case as to whether value taken was petty or 
not. Goldman v., Ins. Co. of North America (N, Y.) ..... 

Rights of parties to treasurer’s bond are defined by contract not by common 
law. Guaranty Trust Co. v. U. S. Fidelity & Guaranty Co. (N. H.) .... 

Plain contract must be enforced, though result seemingly may be hard on 
one or both. Koshland v. Columbia Ins. Co. (Mass.) 

Insurance contract should be given reasonable construction and should be 
viewed in light of common sense. Bass v. Pioneer Life Ins. Ca (Mo.) 


(2) Language of policy. 


Provisions of policy should be considered and construed together to attain 
consistency. Friend v. Southern States Life Ins. Co. (Okla.) 
Language of contract is to be accorded usual significance, rule applying to 
all contracts alike. Bell v. American Ins. Co. (Wis.) 
(3). Liberal or strict construction, 


Policy must be liberally construed in favor of insured and where words are 
fairly susceptible of two interpretations, one that will sustain claim 
will be adopted. Gertner v. Glens Falls Ins. Co. (N. Y.)....ee-ceeeveces 

Ambiguous policy should be construed in favor of insured. Queen Ings. Co. 
of Amer, v. Delphi Strawboard Co. (INd.).....ccccecercccccceccccccsccce 

Contract must be construed strictly against insurer because insurer wrote 
it, Goldman v. Ins. Co, of North America (N. Y.). . cesoccecege 

Filing claim showing partial disability does not preclude subsequent proof 
of total disability. Clarke v, Travelers’ Ins. Co. (Vt.)...+-sseeeeeeees 

Terms of policy are to be given reasonable consideration - “view of pur- 
pose of contract. Clarke v. Travelers’ Ins, Co. (Vt.).-.-e-seceescerees 

Ambiguities must operate in favor of policy holder. Breen v. Great West- 
ern Acc, Ins. CO, (IOWA) cccsccccccccccccccesceerseceseseseseeessseeee 


(15) 
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Interpretation of ambiguous clause most favorable to insured must be 
adopted. Long v. St. Joseph Life Ins. Co. (MO.)......ccecececesccseees 
Rule as to consideration of contract in favor of insured will be applied only 
in cases where the contracts are so clearly ambiguous as to render 
meaning doubtful. Federal Life Ins. Co, v, Sayre (Ind.).......sseeeeee 
Liability of casualty insurer cannot be extended by implication beyond terms 
. policy. New Amsterdam ae Co. v. State Industrial Commission 
CED ce kn cnes 0 AONE WOK 00 0.05 0:6 6:0 0:50:85. 56 odin KO 806 ws £0.00) 640646 s-00.0.96 
Contracts providing. tor forfeitures are construed Strictly against insurer— 
ambiguity will be resolved in favor of insured, Corbin v. Mystic Work- 
Se Pe GD. nh 'n.n0s 4.0 0:4. 01be 6005 5:4 45 UR OEE RAESD UNG d A0 a be 
Where contract is plain and terms are ‘not “ambiguous, court cannot change 
such terms by judicial construction. Penn v. Travelers’ Ins. Co, (Mo.) 
Exceptions will be construed in case of doubt strictly against insurer. Ameri- 
ean Paper Product Co. v. Continental Ins. Co, (M0o.) ......ceeeseeecees 
Construction most favorable to insured will be adopted — construction which 
makes policy effective will be adopted — forced or strained construction 
cannot be used to give effect to policy. Friend v. Southern States Life 
BU, TO, GEIR) cccccccvcdrccccaseccecennes peneseoadiorcncdensescgepes® 
Where amendment is ambiguous it will be construed strictly against insurer. 
Hessler v. Federal Casualty Co, of Detroit, Mich, (Ind.) ..........++.- 
Provisions of insurance contract are to be construed most strongly against 
insurer but wordg must not be given strained or unusual meaning in or- 
der to effect liability. Boatwright v. American Life Ins. Co. (Ia.) .... 
Policies are construed strictly against assurer. Sovereign Camp, W. O. W. 
FY, AGAMB CAIO.) cccccccececveccccscccsaeccscecesccescesorececes eee 
Ambiguous contract must be resolved against insurer preparing the ‘instru- 
ment. Fenton v. Poston (Wa8h.) .cccccccccccccccccccccserecece receee 
Marine policy will be given liberal construction in favor of ‘insurea and all 
doubts resolved in pis favor. Hillman Transp, Co. v. Home Ins. Co. of 
N. YY. Same v. Ins. Co. of North America (P&.) ...cccccrcscveces 
Forfeiture clauses must be construed strictly but courts are not at liberty. to 
make new contracts for parties where language is unambiguous and they 
are susceptible only of single reasonable construction. ey En- 
terprises v. Empire Theater Co. (Ala.) .....c.cccecceesccees Jeu nee en 
Ambiguities in reinstatement contract resolved against insurer. _ interpre- 
tation sustaining claim of insured adopted. Missouri State Life Ins. Co. 
TK TED. THOR. va sacedeceesncdusases cee Sees eeceneeeess gubwne 
Provision for autopsy in case of death will, be construed most strongly 
against insurer; demand and autopsy must be made before interment. 
U. S. Fidelity & Guaranty Co. v. Hood (Miss.) .........cceecccccees 
Ambiguity in terms employed in policy is to be resolved against insurer. 
MAGNIARe .V. COPPUNES FOS, CO. COBGMRD. icc ck:svdaceversdcsnvossesesio’ 
No presumption will be indulged in favor of forfeitures, especially of for- 
feitures of contracts of insurance — Contracts of insurance are to be 
liberally construed in favor of policy holder. Hartford Steam Boiler 
Inspection & Ins. Co. v. Cochran Oil Mill & Ginnery Co. (Ga.) .......- 
Insurance contracts should be construed most strongly against insurer but 
they are subject to same rules of construction applied to language of 
any other contract. Bell v. American Ins. Co. (Wis.) .......ceceeeeee 
Courts are averse to forfeiture, and in case of doubt or ambiguity, will 
adopt that construction which will defeat it if such construction is rea- 
sonably deducible from words or terms used; court will not adopt 
stained and improbable construction in order to defeat forfeiture. Bew 
J... 2. Ss ee: a A eee ee ee ee ce ce 
Policies must be liberally construed for insured. Fidelity-Phenix Fire Ins. 
CA OE ee ee ©... RENEE TOD hvac ois cassis ribeye ceaonaes vay veles 
Policy is to be construed most strongly against insurer. Mer Rouge State 
Bank v. Employers’ Liability Assur. Co. Ltd, of London, England. 
8 rere Tee eee ee Te ere ee eee 
Law does not at all times require strict compliance with provisions and spe- 
cial agreements but at all times requires some compliance. Harris v. 
Sen’l Accident, Fire & Life Assur. Corp, Ltd. (N. Y.) .........ccccccees 
Contracts are to be construed most strongly against insurer. Huntington v. 
Fraternal Reserve Ass'n of Oshkosh (Wis.) 








§ 147. 





WHAT LAW GOVERNS. 
(2). Place of contract. 


Policy issued in Missouri by New York company licensed to do business in 
that state is subject to nonforfeiture law despite loan as affecting ex- 
tended insurance. Liebing v. Mutual Life Ins. Co. of N. Y. (Mo.) .... 

Matters pertaining to construction and validity of policy governed by law 


of place where contract was made. Headley v. Central Life Ins. Co. of 
Til. 





§ 150 MATTER ON MARGIN OF OR SLIP ATTACHED TO POLICY. 


Summary of provisions on back of policy constitutes part of contract to be 


considered in construction. Hessler v. Federal Casualty Co. of Detroit, 
Mich, (Ind.) 
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§ 153. USAGES OF BUSINESS. 


In construing insurance policy all parts must be considered. Williams v. 
Mannheim Ins. Co. (Mass.) 

Insurance policy is to be construed with reference to customs of trade or 
course of business respecting which it is issued. Koshland v. Columbia 
Ins. Co. (Mass.) 


§ 156. PARTIES OF CONTRACT AND RELATION BETWEEN THEM. 
(1). In general. 


Under contract of insurance of automobile stage line, insurer was proper 
party to damage action against driver. Gugliemetti v. Graham (Calif.) 


§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR 
OTHER CAUSE OF LOSS. 


§ 163. —— DISCRIPTION OF PROPERTY. 
(2.) Additions and new structues. 


Insured could not recover for loss by fire of building not occupied as stated 
in fire policy even though regarded as extension of main building. Al- 
terman v. Home Ins. Co. (N. Y.) 


§ 166. DESCRIPTION OF LOCATION. 
“Additions” is not limited to structures physically a part of main building; 
aning in particular policy must be considered in connection with use 
and purposes of buildings contemplated by parties to contract. Gert- 
ner Vv. Glens Falls Ins. Co, (N. Y.) $ceebeecne 


§ 166, SHIFTING RISK. 


Automobile dealer’s insurer not liable for damage to cars not reported to 
it as risks. Cass v, Lord. Cass. v. Amer, Central Ins. Co, (Mass.)....... 

Policy on material used in business is not limited to material on hand at 
time policy was issued but covers material subsequently acquired dur- 
ing term ot policy. Queen Ins. Co. of Amer. v. Delphi Strawboard Co. 
(Ind.) 


§ 168. DU'TIES AND OBLIGATIONS GUARANTEED. 


Treasurer’s bond held applicable to loss either in trust department or sav- 
ings department of company. Guaranty Trust Co. v. U. 8. Fidelity & 
H.) 


Guaranty Co. (N. 


§ 175. COMMENCEMENT OF RISK. 


Where agent had authority to fill out and deliver receipt for first premium 
and where he told insured that insurance would begin on date applica- 
tion was signed and also filled out receipt for annual premium, casualty 
insurance began on date of application. Beswick v. Nat’l Casualty Co. 
(Mo.) ; 


§ 179 ENTIRE OR SEVERABLE CONTRACT. 


Fire policy covering real and personal property was entire and indivisible, 
breach of conditions affecting whole policy. Farmers’ Mut, Fire Ins. Co. 
of LaPorte County v. Olson (Ind.) 


§ 179% LOANS ON POLICIES, 


Beneficiary, suing to cancel loan agreement for insured’s insanity had burden 
of proving insanity — evidence held insufficient to prove such insanity. 
Brann v. Missouri State Life Ins, Co. (Mo.) vtews 

Provision of loan agreement with insured that, on default in payment of 
interest, settlement of loan and of any other indebtednass on policy 
should be made by continuing policy without further notice as paid-up 
insurance of reduced amount, should be construed as agreement to con- 
tinue policy as paid-up policy equal in value to net resenve available, 
and not void as usurious. Head v. N. Y. Life'Ins. Co. (Mo.) 

Insurer not entitled to ignore loan contracts, and pay full amount of policy 
to beneficiary wife, without deduction for notes. Faris v. Faris (Ind.) 


VI. Premiums, Dues, and Assessments. 


§ 180. NATURE AND GROUNDS OF OBLIGATION. 

Policy held indivisible and continuous contract for life subject to discontinu- 
ance or forfeiture, each premium being part consideration of entire in- 
surance. Friend v. Southern States Life Ins. Co. (Okla.) 

§ 186. PAYMENT OF PREMIUMS, 

(1). In general. 

Where receipt stated quarterly payment would continue policy only for 
three months, payment of first quarterly premium did not continue pol- 
fey for entire year. Bronson v, Northwestern Mutual Life Ins. Co. 





Insurance Law Journal, Vol. 57. 


(2). Time of payment, 

Recovery under life policy held proper where insured died during grace 
period for payment of last premium, Newman v. Masonic Mut. Life 
Ins. Co, (N. C.) 

(3). Payment to agent or broker. 

Where insured accepted policy stating limitation on collecting agent’s pow- 
ers, he has notice of same — officers of collecting bank can act as in- 
sured’s agent — bank can act ag agent to collect premiums—company 
cannot forfeit policy because its collecting agent failed to take out re- 
quisite license. Kansas City Life Ins. Co, v. Elmore (Tex.) .......... 

(4). Payment by check or order. 

Tender of bank check or certificate of deposit in payment is not sufficient 
compliance with policy provisions unless similar payments have been 
received. Kansas City Life Ins, Co. v. Elmore (Tex.) 


VII. Assignment or Other Transfer of Policy. 


§ 203. RIGHT OF INSURED TO ASSIGN LIFE OR ACCIDENT POLICIES. 


Assignment to children in case of wife’s death held valid although she did 
not consent thereto. Thompson’s Ex’x v. Thompson (Ky.) 

Holder of policy may assign or borrow money on it or make it payabe® to 
estate or may give it away by parol, Phillips v. Phillips (Tex.) ...... 


§ 205. CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 


Insured in life policy cannot convey beneficilary’s Interest without his con- 
sent—under clause providing that beneficiary thereunder may be changed 
by insured by consent of company, beneficiary may be changed without 
consulting beneficiary named in policy. Toussant v. Nat’l Life & Acc. 
Ins. Co. of Nashville, Tenn, (La.) 

Assignment to children in case of wife’s death held valid aithough she did 
not consent thereto. Thompson’s Ex’x v. Thompson (Ky.) 


§ 207. CONSENT OF INSURER. 
(1.) Necessity of consent. 
Assignment of life policy with insurer’s consent held valid as between as- 


signor and assignee. Thompson’s Ex’x v. Thompson (Ky.) 
(2.) Sufficiency and effect of consent. 

Where contract prohibits change or modification without .written assent of 
company’s officers insured may assign policy to third person with in- 
surer’s consent; and such assignment amounts to delivery. Lincoln v. 
Equitable Life Assur. Soc. (Miss.) 


§ 209. FORM AND REQUISITES OF ASSIGNMENT IN WRITING, 


Where insurer acted on assiggment it ig immaterial whether it could have 
refused to recognize it. enn Mut, Life Ins. Co. v. Hunt, (Mass.) .... 


§ 210. CONSIDERATION FOR ASSIGNMENT. 


Breach of agreement to drop one party from joint policy does not entitle his 
estate to proceeds. Bonistalli v. Bonistalli (Pa.) 

Agreement by vendor to assign policy is invalid because of lack of consid- 
eration for the promise, for there would be no benefit to vendor or 
loss or detriment to purchaser, Congregation Beth Abraham v. People’s 
Sav. Bank (Me.) 


$212. VALIDITY OF ASSIGNMENT IN GENERAL. 

Change of beneficiary in favor of husband’s secret concubine is not mala 
prohibita or mala in se, Toussant v. Nat’! Life & Acc. Ins. Co. of Nash- 
Ville, Tenn, (LO.) ..ccccccccccccvcccvcccsceccccce . eoccse 

Where contract prohibits change or modification without. swritten. “assent of 
company’s officers insured may assign policy to third person with in- 
surer’s consent; and such assignment amounts to delivery. Lincoln v. 
Equitable Life Assur. Soc. (Miss.) 


§ 218. CONSTRUCTION OF ASSIGNMENT. 

Mortgagee not authorized to recover, when loss exceeds debt, although suing 
with mortgagor’s consent: mortgage clause does not transfer policy. 
Equit. Fire Ins, Co. v. Jefferson Standard Life Ins, Co. (Ga.) . 

Assignment, executed in accordance with its terms by insured and only 
beneficiary, divests both of them, and vests assignee with entire legal 
right in policy. Aetna Life Ins. Co. v, Kimball (Me.) 


§ 214. TRANSFER WITHOUT FORMAL ASSIGNMENT. 
Transfer of policy is valid althougy, not made on books or blanks of insurer. 


Bonistalli v. Bonistalll (Pa.) ...csseeseeceecees coscoeee S89 


(18) 
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§ 218. RIGHTS AND LIABILITIES OF ASSIGNEE. 


§ 220. TRANSFER TO PURCHASER OF INSURED PROPERTY. 


Sale of building authorized purchaser to secure insurer’s consent to assign- 
ment of fire policy. Bealmer v, Hartford Fire Ins. Co. of Hartford, 
Conn. (Mo.) .. 


ORO HEHEHE HEHEHE EHH ESET EH EEE EEE EES 


§ 222. ——- TRANSFER AS COLLATERAL SECURITY. 


Specified date held ‘‘anniversay of issue” of policy referred to in assign- 
ment, for surrender purposes. Coleman v. New England Mut, Life Ins. 
Co. (Mass.) 

Assignment held to carry all interest in life policy and not to assign as se- 
curity only. Aetna Life Ins, Co. v. Kimball (Me.) 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 
§ 226. REVOCABILITY OF CONTRACT IN GENERAL. 


Policy provisions as to form of cancellation must be strictly complied with 
by insured. Home Ins. Co. of N. Y. v. Horrell (Mo.) 

Policy may be canceled by request where statute or provisions not in con- 
travention of statute provide therefor. Conway Bros. v. Iowa Hard- 
ware Mut, Ins. Ass’n. (lIa.) 


§ 229. NOTICE TO CANCEL. 
(3). Notice to agent or broker. 


Authority to procure insurance is not authority to consent to cancellation 
leaving property wholly uninsured — under circumstances as stated, no- 
tice to or consent by mortgagor to cancellation did not bind mortgagee. 
Lauman vy. Springfield Fire & Mar. Ins. Co, (Cal.) 

Persons engaged by insured to place insurance on his property should be 
treated as mere brokers, and not authorized to accept notice of cancel- 
lation — Agent, employed to procure insurance has no power to consent 
to cancellation or accept notice thereof. Lauman v. Concordia Fire Ins. 
Co. of Milwaukee, Wis. (Calif.) 


§ 230. REPAYMENT OF UNEARNED PREMIUM OR CANCELLATION. 


Where policy was voluntarily surrendered, though premium was not then 
refunded, policy) wus cancelled. Fisher v. Globe & Rutgers Fire Ins. 
Co. o BM. ¥. G. Gaasd, cvcccccceccs 
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§ 231 DELIVERY OF POLICY FOR CANCELLATION, 


Delivery of policy to company was condition precedent to cancellation — In- 
sured’s action in mailing policies to insurer for cancellation was not 
waiver of conditions of policy requiring delivery thereof as condition 
precedent to cancellation, and, where property was destroyed by fire be- 
fore delivery of policy to insurer, insured could recover. Conway Bros. 
v. Iowa Hardware Mut, Ins. Ass’n. (Ia.) 


§ 233. VALIDITY OF CANCELLATION. 


Where company requested cancellation of one of two policies and both 
were returned by Its agent by mistake, policy canceled by mistake re- 
mained in force. Fisher v. Globe & Rutgers Fire Ins. Co. of N. Y. 


§ 224. RATIFICATION OF INVALID CANCELLATION. 


Having voluntarily surrendered policy and assented to cancellation, in- 
sured has no claim, for loss occurring thereafter although premium had 
not been refunded—cashing refund premium check held not waiver of 
right to sue on policy canceled by mistake. Fisher v. Globe & Rutgers 
Fire Ins. Co. of N. Y. C. (L@.)eccccccvcseccsecees 
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§ 235. EVIDENCE OF CANCELLATION. 


Evidence held to show that plaintiff when surrendering policy agreed to 
* cancellation. Fisher v, Globe & Rutgers Fire Ins, Co, of N. Y. C. (La.) 146 


§ 239. RIGHT TO SURRENDER LIFE OR ACCIDENT POLICY. 


Beneficiary named in policy which gave insured absolute right to change his 
beneficiary, has no vested intcrest in policy which limits right of insured 
to surrender policy — Where insured had right under terms’ of policy to 
surrender it without further ‘liability, consent of company is unneces- 
sary to termination of policy. Ill. Bankers’ Life Ass’n v. Rhodes (Ark.) 424 


. (19) 
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{X. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty or Condition, 


(A) GROUNDS IN GENERAL, 


§ 250. STATUTORY PROVISIONS. 
(1,) In general. 

Statute as to representatives held not applicable to conditions precedent and 
holder of policy against theft cannot recover where condition precedent 
of unconditional ownership was not met. Sallard v, Globe & Rutgers 
Fire Ins. Co. of N, Y. (Mass.) 


§ 251. WHAT LAW GOVERNS. 


Law of place of contract determines right of parties as to misrepresenta- 
tion. Prentiss v. lilinois Life Ins. Co. (Mo.) 


§ 252 REPRESENTATIONS. 
§ 253. IN GENERAL, 


False swearing which will work forfeiture of insurance must relate to 
material matter and be willful and intentional; issue of false swearing 
held for jury. Nat'l Fire Ins. Co. v. Itasca Lumber Co. Queen Ins. Co. 
v. Same (Minn.) 


§ 255. MATERIALITY, 


No misrepresentation shall be deemed material unless the matter migrepre- 
sented contributed to death. Stone v. Security Life Ins, Co. (Mo.) .... 


(2.) Knowledge and injent of applicant, 


Material misrepresentation though made innocently and in good faith bars 
recovery. Security Life Ins. Co. of America v. Black’s Adm’r. (Ky.) 


§ 257. CONCEALMENT. 


§ 259. KNOWLEDGE OF FACTS BY APPLICANT OR HIS AGENT. 


Trial court did not err in refusing to allow defendant to introduce element 
having no controlling influence. Federal Sav. & Ins. Co. v, Rager (Ind.) 


§ 263. WARRANTIES. 


Where policy makes application answers warranties and part of contract, un- 
true statement within knowledge of applicant voids policy. Mandoli v. 
Nat’! Council, Kgts & Ladies of Security (Mont.) 


§ 264. ——- IN GENERAL. 
(1.) In general. 


In absence of statute, company may exact warranties of any facts thought 
material. Graf v. Employees’ Liability Ins, Co. (Ia.) ° 

Applicant was not put on notice by stipulation that he must answer ques- 
tions correct'y. Livingston v. Union Cent. Life Ins. Co. (8S. C.) 

Parties to contract may stipulate that validity shall depend upon conditions 
therein. Mandoli v. Nat’l Council, Kgts & Ladies of Security (Mont.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 280. DESCRIPTION AND CONDITION OF GOODS. 


Order directing verdict for defendant insurance company based solely upon 
misrepresentation of age of automobile is not warranted — Misrepre- 
sentations as to age of automobile insured where in application other 
facts are stated from which insurer could have ascertained correct age 
is not deceit to injury of insurer within statute. Traynor v. Automobile 
Mut. Ins. Ca (Neb.) 


§ 281. AMOUNT OR VALUE. 


Mere expression of holder of policy to agent as to worth of house was not 
false representation avoiding policy—statute does not prevent insurer 
from setting up fraud and misrepresentations by insured as to value of 
structure inducing issuance of policy In excessive amount to avoid in- , 
surance contract. Myles v .Northern Assur, Co. (Wash.)......... ° 


§ 282. TITLE OR INTEREST OF INSURED. 
(13.) Vendor and purchaser of personal property. 


Statute as to representatives held not applicable to conditions precedent and 
holder of policy against theft cannot recover where condition precedent 
of unconditional ownership was not met. Ballard v, Globe & Rutgers 
Fire Ins. Co. of N. Y. (Mass.) 
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§ 283. INCUMBRANCES, 

(4). Amount of incumbrance. 

Where, on procuring policy insured misrepresented amount of incumbrances, 
understating them, and insurer would not have issued policy had they 
been correctly stated, insured will be deemed guilty of fraud, regard- 
less of any moral turpitude. Patrons’ Mut. Fire Ins. Co, of Michigan, 


Ets SE. BOGGMO CHORD vikdieciesncdictcdedasécewaks ciunakvne tunes 602 

(C) MATTERS RELATING TO PERSONS INSURED. 

§ 290. AGE. 

Act reducing insurance for misstatement of age applies only where misstate- 
ment was attached to policy. Dixon v. Northwestern Nat.. Life Ins. 
CO. CIOWR) cece cccccecccccedccececccscccesecccestceeseccevecsecesscgoeseves g 


§ 2:3. FAMILY HISTORY. 


In absence of statutes, answer of insured in application as to insanity held 
warranty—on question as to insanity in family, misrepresentation is 
warranty avoiding policy. Prentiss v. Illinois Life Ins, Co, (Mo.)...... 108 


§ 300. PREVIOUS APPLICATION FOR INSURANCE. 


Concealment of rejection by other insurers was fraud preventing recovery. 
Moncur v. Western I.ife Indemnity Co. (Pa.) ...cccccsccceccccccccccces 458 


X. Forfeiture of Policy for Breach of Promissory Warranty, Cov- 
enant, or Condition Subsequent, 


(A) GROUNDS IN GENERAL, 

§ 306. CONDITIONS SUBSEQUENT. 

§ 309. EFFECT OF BREACH, 

Fire policy covering real and personal property was entire and indivisible, 


breach of conditions affecting whole policy. Farmers’ Mut. Fire Ins. Co. 
Of LAPOte COUR VV. CIOR. (IDG) o6cccos cece tsctdcvcintesctsneguscese 237 





§ 310. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(2.) Nonpayment of premiums or assessments. 


Provision for forfeiture of policy for nonpayment of premiums is not illegal 
or against public policy and contract will be enforced as made — In 
such case, failure to make payments as provided in contract works a 
forfeiture — Notice is not necessary where policy provides for forfei- 
ture ipso facto for nonpayment of premiums. Dressler v. Common- 
wenith Eile Oi. CO, OF GCURRR CIORD 6.6 650s ci ceccvsscercekessneseccens 449 

Letter written by company to insured stating amount of premium past due 
and that policy had lapsed but offering in effect to accept payment and 
reinstate it, held sufficient notice under statute. Branch v. Farmers’ 


Rae Ts Ge. GH TR ei ck bah eeacier vehsvdecenwnesavscacenestuaeaeene 651 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 

(3). Mortgagees and their assignees, 

Refusal of insurers to assent to assignments of policies to purchaser of 
property did not affect rights of first and second mortgagees to _ col- 
lect insurance to extent of their losses. Commonwealth v. Kaplan 
CHRD © * 5 55.06 856.60 0 ON CC ORC R ERE oS eOeSeeC CEE CASEs EEE CRIS Cue CakeEiee 601 


§ 312. SUBJECTS OF MARINE INSURANCE IN GENERAL. 


Vessel lost by fire while at cove in island near southerly end of east shore 
where policy covered loss “while operated north of” certain island, held _ 
lost outside territory covered by policy. MHalfhill Tuna Packing Co. v. : ‘’ 
Fishermen’s Exchange Subscribers (Calif.@ .............. Fated ctcebanves 374 

Overhauling of scow in which her bottom wag not seen or examined, held 
not substantial compliance with promissory representation in marine in- 
surance contract that she should be dry-docked. St. Paul Fire & 

Marine Ins. Co. v. Snare & Triest Ce CU. Bi) ccicvicccccncicscticcccae 512 


§ 313. SAILING, VOYAGE, AND NAVIGATION OF VESSELS. 


Warranty as to date of sailing in contract insuring scowload of lumber on 
voyage in Alaskan waters held material to risk. American Merchant 
Warine Ina. Co. of N. ¥. Vv. Tremaime (Us Oy oi 6 cbs cc kc ticcsel secee B14 
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$319. CHANGE IN USE OF BUILDING. 


(1). In general. 
Policy on building while “occupied as dwelling house” held to apply to 
building described therein although building is also used “as an ice 
cream parlor in a meager way”. Graff v. Nat’! Liberty Ins. Co. (Kan.) 




















§ 327. REMOVAL OF GOODS. 
Sale and removal of part of personal property covered by policy invalidated 
it only as to property so removed. Bemidji Iron Wks. Co. v. Agricul- 
rel Tee Oo. of Watertown, BW: F. CRABB) ccvcscvcoccvecciaceceds ooo 4833 




















CHANGE OF TITLE OR INTEREST. 
(2). What constitutes change of title or interest in general. 
Policy not avoided by conveyance of insured to finance and reconveyance. 


- Myles v. Northern Assur, Co. (WaBD.)...cccecssccccssccccccrccsescecepes 
Held, that owner had not transferred his title to or interest in the prop- 
erty or policy = in escrow. Ellis v. Home Ins. Co. of New York 


6 ee rn eee re es Cee ee ee re ee ee ee ee ere ee er er eee 


(5.) Contract for sale. 


Fire policy stipulating against change in interest held invalidated by execu- 
tion of contract of sale — and by transfer of equitable interest to one 
legal title had not passed. Farmers’ Mut. 





§ 328. 


























taking possession although 
Pire tea, Co. @ LaPorte County Vv. Olsen CINE.) .vcsicccvcivcdocsscive 237 
Defendant’s failure to inform companies of existence of contrac ts and their 
cancellation did not avoid policies. Nat’l Fire Ins. Co. y. Itasca Lumber 
478 






Ce i I IND so: eronS.e cin ibe bein iat wre ie.0-6.0:4'0'8. 0 05:0'% 


(6). Incumbrance of property. 
Where policy provided that foreclosure should not invalidate, contract was 
not terminated as to mortgagee by foreclosure sale — foreclosure sale 
held not increase of hazard of which notice should have been given. 
Trustees of Schools v. St. Paul F. & M. Ins. Co. (Ill.) ......ceseeeeeee 360 
















FIDELITY OF EMPLOYEES AND OTHERS. 
(2.) Examination of books and accounts. 

Warranty, in contract of insurance against losses through embezzlement of 
employee, that books shall he audited does not necessitate examination 
by expert accountant but is satisfied by examination conducted by of- 
ficers of employing company —— Bond held not to require determination 
of actual amount embezzled within time limited, it being sufficient that 
loss is discovered. Mitchell Grain & Supply Go. v. (Maryland Casualty 
Ss SR Be, TE. CIE) ik oe ciie viicin sob Ub scans cds oncdectes ‘wieinerels 5 





§ 332. 



























KEEPING BOOKS, PAPERS, AND SAFE. 
(3). Keeping books of account. 

There could be no recovery on burglary policy requiring insured to keep 
such books and accounts that exact amount of loss might be accurately 
determined, where no books or records were kept — Pravision requir- 
ing ihsured to keep books and accounts from which amount of loss 
might be accurately determined must be given reasonable interpreta- 
tion consistent with its design to protect insurer against fraudulent and 
excessive claims. Harris v. Gen’l Accident, Fire & Life Assur. Corp. 
RS CRs UE US sicker Mace Aaa RON Sb eNO AEs SEUSS COCR OUR SR Res eRe ERS 


§ 336 ADDITIONAL INSURANCE. 
(1.) In general. 

Fire policy held void and subject to forfeiture on account of other insurance. 

Providence-Washington Ins, Co. v. Boatmer (TOX.) ...ccceeeceesceecees 





§ 335. 
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(C) MATTERS RELATING TO PERSON INSURED. 









§ 339. CHAINGE OF OCCUPATION, 
Where application stated insured did not contemplate change of occupation, 
that he changed employmen® for like employment in another town with- 
out permission of company could not avoid policy. Hungerford v. Mutual 
EA00 Gas. Co. GE MH. FT, GER.) cccvccvcccscsccvscecsevecvecesevece cococcccne 206 
















$§ 340. MILITARY OR NAVAL SERVICE, 
War clauses in life policies held valid. Long v, St. Joseph Life Ins. Co. (Mo.) 122 
Consideration held not necessary for exercise of right to incorporate war 

clause in policy. Long v. St. Joseph Life Ins. Co. (M0.)....cceseeeeee 122 


ASSIGNMENT OF POLICY, 
















(D) 
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(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


§ 349 DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1.) In general. 
Policy held indivisible and continuous contract for life subject to discontinu- 
ance or forfeiture, each premium being part consideration’ of entire in- 
surance. Friend v. Southern States Life Ins. Co. (Okla. ) . 


Insurer’s defense of failure to pay assessments hela to have tallied.” Logan 
v. Farmers’ Mutual’ Fire Ins. Co. of Benton'Co, (Mo.) 

Where policy provided for payment of premium in installments first install- 
ment payable from July wages, premium was not overdue and insurance 
had not lapsed where insured died before full July wages were payable 
Continental Casualty Co,':v. Green. (Tex.) 


§ 350. STATUTORY PROVISIONS, 
(3). Providing extended or paid-up insurance. 


Provision for paid-up insurance not same as provision for unconditional 
commutation of policy for “nonforfeitable’ paid.up insurance — Sta- 
tutory provisions in avoidance of nonforfeiture gtatute must be fully 
complied with before company will be allow@l to avail itself of such 
provisions. Ross v. Capitol Life Ins. Co. (Mo.) 


§ 3651. WHAT LAW GOVERNS 


Where application was made to anus in Kansas but Seveieiian to Denver 
where it was accepted, contract held governed by law of Colorado. 
Branch v. Farmers’ Life Ins. Co. 


§ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FOR- 
FEITURE. 


§ 360. ——- IN GENERAL. 
(4). Payment by check, draft, or order. 


Beneficiary must show that payment by certificate of deposit reached .com=-: 


pany within time limit and was accepted. Kansas City Life Ins. Co. v. 
Elmore (Tex.) 


§ 361. TO AGENT OR BROKER. 


Payment to authorized agent is sufficient to prevent forfeiture even if agent 
does not forward it before expiration of time, or at all. Kansas City 
Life Ins. Co. v, Elmore (Tex.) as 


§ 3638. RIGHTS OF INSURED AFTER DEFAULT. 


§ 365. REINSTATEMENT. 
(1). In general. ; 
Insurer had option to reinstate lapsed policy, but no absolute right of re- 
instatement existed in policy holder. Hayes v. Metropolitan Life. Ins.. 
Co. (Mass.) See meee e meee neers eee e eens eee essen epee e ese seeseseesanseeees 
(2). Condition of reinstatement. 


Healthy insured held entitled to reinstatement as matter of right under de- 
finition of insurability. Mifssouri State Life Ins. Co. v. Hearne (Tex.) 


§ 367. —— INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1.) In general. 
Death of insured held to have occurred within extension of policy by loan 


value, Friend v. Southern States Life Ins, Co. (Okla.) oweo renee 


Claim to extended insurance must be made either under statute or under 
contract. Wilhelm v, Prudential Ins. Co. of America (Mo.) 


Settlement and computation of reserve and deductions after loan to insured - 


must be under language of policy and loan agreement despite nonfor- 
ture statutes. Head v. N. Y. Life Ins. Co. 


(2.) Amount available to purchase extended insurance. 

Loan held chargeable against policy in computing net value to détermine 
sum available to purchase extended insurance. Brann v. Missouri State 
Life Ins. Co. (Mo.) 

Policy issued in Missouri by New York company licensed to'do business in 
that state is subject to nonforfeiture law despite loan as affecting ex- 
tended insurance. Liebing v. Mutual Life Ins. Co. of N. Y¥. (Mo.).... 

Under circumstances as stated, policy held to have lapsed before death of 
insured. Bronson v. Northwestern Mutual Life Ins, Co, (Ind.) .......+++ 
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306 
288 
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There can be no extended insurance under nonforfeiture statute where in- 
debtedness on policy exceeded three-fourths of the net reserve — Where 
policy provided for extended insurance for a term shown by table in- 
dorsed in policy, there could be no recovery on policy under such pro- 
vision on insured’s death some months after default where cash sur- 
render value exceeded indebtedness by only two cents. Wilhelm  v. 
Prudential Ins. Co. of America (Mo.) 


§ 369. SURRENDER VALUE.. 


Surrender value held to depend on payment of full premiums, whether 
called for or not. Federal Life Ins. Co. v. Sayre (Ind.).........-see08 


XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 


Waiver of forfeiture for nonpayment does not create new contract but con- 
tinues original contract. Sovereign Camp, W. O. W. v. Adams (Ala.) 
Waiver of lapse of policy to be binding on company must be by agreement 
supported by valid consjgieration or estoppel — Act of company cannot 
operate aa waiver by agreement when performed after death of insured 
—wWaiver by estoppel of lapse of policy requires some act of company 
whereby insured was misled to pis prejudice. Bronson v. Northwestern 
Mutual Life Ins. Co. (Ind.) . 

Question of what constitutes waiver of forfeiture of "policy, ‘or evidence of 
such waiver, is to be determined by law of forum. Headley v. Central 
Life Ins. Co. of Ill. (Mo.) 


$372. WHAT CONDITIONS MAY BE WAIVED. 


Stipulation for payment only to agent having specified receipt may be waived. 
Kansas City Life Ins. Co. v. Elmore (Tex.) 


$374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 


§ 375. ——- IN GENERAL. 
(2). Nature of agency. 


Facts as stated did not authorize insured to believe that agent had author- 
ity to waive Coane: payment of premiums. Smith v. N. Y. Life Ins. 
Co. (N. Mu) ccoce- as 

Insurer’s superintendent “had authority to waive payment of extra. war 
risk premium. See life Ins. Co. of Louisville, Ky., v. Roy 
(Ala.) . 

Evidence held not to support finding ‘that local agent was general agent 
with authority to waive provision against incumbrances. Henning v. 
American Ins, Co. (Kans) 


§ 376. EFFECT OF PROVISIONS OF POLICY. 

q1). In general. 

Evidence that collecting agent told beneficiary that policy did not lapse 
until certain payments were overdue was insufficient to modify policy 
or constitute waiver of provisions, Hayes v. Metropolitan Life Ins. 
Co. (Mass.) ..... 

Held that, in view of express limitations upon power of soliciting agent “who 
received application and who made manual delivery of policy, knowl- 
edge of such agent is not imputable to insurer. New York Life Ins. 
Co. v. Patten (Ga.) 

Under circumstances as stated, knowledge of agent was not imputable to 
company. New York Life Ins, Co. v, Patten (Ga.) 

(2). Conditions to which restrictions apply. 

Restriction as to officials having authority to modify contract held inappli- 
cable since there wus no question of modification. Hungerford v. Mutual 
Life Ins. Co of N. Y. $90:006 0004 bens 


§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL, 
(1). Necessity of knowledge of breach. 


Manner of payment may be waived before forfeiture where company accept- 
ing payment was in ignorance of serious illness of insured. Kansas City 
Life Ins. Co. v. Elmore (Tex.) 


§ 378. KNOWLEDGE OF OR NOTICE TO OFFICER OR AGENTS. 


(1). In general. 


Agent’s knowledge of misrepresentations imputed to insurer. Zackwik v. 
Hanover Fire ins Co. (Mo.). 

Knowledge of agent as to value of ‘property ‘and. other insurance is imputa- 
ble to insurer. Sioux City Inv. Co. v. Hartford Fire Ins, Co. (Ia.) 


(24) 
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Insurer, issuing policy with knowledge of vessel’s unseaworthiness, cannot 


avoid liabiliily by relying upon warranty of seaworthiness contained in 


policy. American Merchant Marine Ins. Co. v. Margaret M. Ford Corp. 
(U. 8.) 
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(3). Nature of agency and authority of agent. 
Existing and valid policy providing that it shall be void if assured shal! 
thereafter make any other insurance on property without written as- 
sent of company is not avoided by issue of such subsequent policy when 


same person acts as agent for both See NEE Bradbury v. Ins. Co. 
of State of Pa. (Me.)........ tended Lkaceues ‘ aes aware itheacaaqenk¢ -. 40 


§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT 
OR UNDER HIS DIRECTION. 


(4). Life and accident insurance. 


Where applicant: truly answers questiong but insurer’s physician inserts false 
statements, insurer is estopped to rely on such false report to defeat 
action on policy. Hale v. Sovereign Camp, W. O. W. (Tenn.) 





errr ry. 336 

§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 

Where bogus application was sent in through negligence of insurer’s agents. 
without fault of applicant, insurer is estopped to rely on falsity of such 
statements, Hale v. Sovereign Camp, W. O. W. (Tenn.) ............ 336 

§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 

§ 383. ORAL. WAIVER. 

Provision exempting insurer: from lability for death in military service can- 
not be orally waived. Caldwell v. Ill. Bankers’s -Life Ass’n (Tex.) .... 340 

§ 387. -—— CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 

Sums of money received from sales of annuities held not “premiums” for 
purposes of computation of franchise tax. People ex rel. Metro Life 
Ins. Co, V. Knapp (N. ¥.) cccccccccccccccccnccccccescceecs verssccscoce 59 


§ 388. IMPLIED WAIVER IN GENERAL, 
(2.) 


Representations of agent that there was no need for paying premium held 
waiver of forfeiture. Carroll v. N. Y. Life Ins. Co. (N. D.) ......-.005+ 223 


(3). Acts and conduct of insurer or agents in general. 


Notice of interest on loan mailed after insured’s death does not waive 
lapse of policy for nonpayment of premium where insured had right to 
reinstatement. Bronson v. Northwestern Mutual Life Ins. Co, (Ind.) .. 288 

Consent of agent to sale of property does not waive defense of loss of in- 
surable interest. Mahan v. Home Ins. Co, (M0.) .....seceeeceeeee 366 

Where insured tried to make payment, forfeiture will not be favored on tech- 
nical or trivial grounds. Kansas City Life Ins, Co. v. Elmore (Tex.) 346 

(4). Custom and course of dealing as to payment of premiums. 

Tender of bank check or certificate of deposit in payment is not sufficient 
compliance with policy provisions unless similar payments have been 
received. Kansas City I.ife Ins, Co. v. Elmore (Tex.) ....cceseeeeseees 346 

Conduct and dealings of company may create estoppel of forfeiture “because 
payment was not made in stipulated manner. Kansas City Life Ins. 

Ca. We, BARRO. CTO). he chidne hides (ieee ce eseocées chescwr seectinsdessces 346 
(5). Guaranty and indemnity insurance. 


Liability Insurer, by defending suit against insured, held estoped from de- 
nying liability. Utterhback-Gleason Co. v. Standard Acc. Ins. Co. of De- 
troit,, Mich, (N, Yi) ..cccccccvcce oe vecesccsccese oeeleeevucesececs 83 

Insurer by assuming to defend action against insured was made uncondl- 
tionally liable for judgment up to amount of indemnity and insured 
was not compelled to pay judgment in order to recover from insurer 
nor could insurer contend that cost of action was not out of scope of 

* policy. American Indemnity Co. v, Fellbaum (TeX.)......eeeeceeeseees 186 


§ 389 ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 


Recovery for death of insured, employed as stationary engineer in electric 
light plant, by contact with charged wire could not be defeated under 
provision that insured would not engage in handling electric wires or 
dynamos; company having waived right to rely upon such employment 


for breach of contract. Hungerford v. Mutual Life Ins. Co. of N. Y. 
(Ta.) 
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(6). Knowledge of intent to wiolate conditions. 


Exemption from liability for death in militdry service is not void as against 
public policy; fact that insurer knew -insured would probably engage 
in military or naval service is legally insufficient to work waiver of 


war clause; retention by: company of unearned portion of first premium, 
with knowledge of fact that insured was engaged in military service 


was not sufficient to constitute waiver. Railey v. United Life & Acci- 
dent Ins. Co, (Ga.) 
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(8), Renewal without objection. 

Condition of fire policy on stock of automobile dealer that he should report 
to company each car owned by him and its location as soon as known 
and have entry thereof made in passbooks provided therefor, was 
waived, policy being, in effect, in renewal of like policy for previous 
year and agent had knowledge of facts. Calif. Ins, Co. v. Bishop (Tex.) 


§ 390.. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RE- 
SCIND POLICY. 

Sole and unconditional ownership provision is waived if at time of issu- 
ance or afterward insurer is informed of actual conditions and fails 
to take action. Vulcan Ins, Co. v. Johnson (Ind.)......eseeeeeees sone 

One of several insurers, whose policy was void on account of other insur- 
ance, held not estopped to make defense of invalidity on account of such 
other insurance. Providence-Washington Ins. Co. v. Boatner (Tex.) 


§ 391. ADMISSION OF LIABILITY ON POLICY. 


Where insurer admitted its liability on policy after insured’s death, its con- 
duct manifested intention to waive defense based on insured’s misrepre- 
sentations. Dye v. N. Y. Life Ins. Co. 


§ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR 
é ASSESSMENTS. 


(1). In general. 


Where insurer, though knowing character of insurer’s title when policy was 
issued and proof of loss was made, delayed tendering back the pre- 
ium for four months, policy wages was waived. Vulcan Ins. Co. v. 
‘(Johnson (Ind.) Podecercacorsecececs 

Acceptance of premiums held not “to estop insurer to deny liability for face 
of policy on life of son in military service, American Nat, Ins. Co, v. 
Turner (Tex.) 

Under circumstances stated company held to have waived forfeiture for non- 

*! payment of premium. Carroll v. N. Y. Life Ins. Co. (N, D.) 

Payment accepted by company, though made in manner violating provisions 
does not authorize forfeiture. Kansas City Life Ins. Co. v. Elmore 
( Tex.) 

Exemption-from liability for death in ‘military service is not void as against 
public policy; fact that insurer knew insured would probably engage 
in military or naval service is legally insufficient to work waiver of 
war clause; retention by company of unearned portion of first premium, 
with knowledge of fact that insured was engaged in military service 
was not sufficient to constitute waiver. Railey v. United Life & Acci- 
-dent Ins. Co, (Ga.) 


(8). Demand and acceptance after injury or death of person 

insured. 
Where polity had been forfeited for non-payment, subsequent acceptance of 
payment in ignorance: that insured was then dead does not waive pre- 
vious forfeiture. Kansas City Life Ins. Co, v. Elmore (Tex.) 


(11.) Offer to return. 


Defendant insurer’s failure to tender back premiums held not evidence of 


waiver of defense of misrepresentation in obtaining the policy.. Dye v. 
N, ¥. Life Ins. Co. 


§°395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 

Rejection of claim on sole ground that insured was not owner waives _— 
grounds.:: Vulcan Ins, Co. v.: Johnson (Ind.)...... 

Refusal to accept premium without unauthorized bonus waived tender ee! 
money. ..Amer. Nat’l Ins. Co. Vv. Allom (TOB.) cccvcccnccccecdccccccscecscss 


§ 396. “REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(1.) “In general * 
Inconvenience to plaintiff after fire by company’s request for proof of loss 


as not. sulficient to estop company. Emmons v.: Farmington Mut. Fire 
Ins. Co. (Wis.) 


§ 399. PAYMENT OF LOSS, 


Company, having voluntarily issued check to beneficiary without investiga- 
tion as to liability on policy, cannot, in absence of fraud on part of 
beneficiary in securing such check, defend in action on check on ground 
that insured was guilty of fraud in securing policy. American Cent. 
Life Ins. Co. v. Bott (Ind.) 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 


Clause making policy incontestable after one year from its date requires 
payment of insurance in event of suicide by insured after expiration of 
year and is not invalid as contrary to public policy—clause excepting 
suicide within two years impliedly imposes lability after expiration of 
such period. Northwestern Mut. Life Ins. Co. v. Johnson. Nat’l Life 
Ins. Co. of Montpelier, Vt., v, Miller (U. S.)....... os 
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XII. Risks and Causes of Loss. 


§ 404. PERILS OF RIVERS, LAKES AND INLAND WATERS. 


Marine poiicy will be given liberal construction in favor of insured and all 
doubts resolved in his favor. Hillman Transp. Co. v. Home Ins. Co. of 
N. Y. Same v. Ins. Co. of North America (Pa.) ees 

Unexplained capsizing of vessel held included in “unavoidable * Qangere”’ of 
river. Hiitlman Transp. Co. v. Home Ins, Co. of N. Y¥Y. Same v. Ins. 
Co. of North America (Pa.) ....... adateeugedeuane ees 

Loss of vessel on shipways from giving way of fastenings of crib was not 
covered by policy insuring against unavoidable dangers of rivers, etc., 
as giving way of fastenings was cause of loss. Prohaska v. St. Paul 
Fire & Marine Ins,*Co, (U. S.) 


(A) MARINE INSURANCE, 


(B) INSURANCE OF PROPERTY AND TITLES. 


§ 421. FIRE. 


Insurer was liable for damage by fire caused by explosion notwithstanding 
other provision providing for termination of policy upon fall of building. 
except as result of fire, since the two clauses must be construed to- 
gether — Insurer held not liable for damage by explosion as distinguish- 
ed from damages from fire where both resulted from an explosion in ad- 
joining building — if fire originated in insured building and spread to 
and caused explosion in adjoining building, insurer would have been lia- 
ble for damage to insured building resulting from such explosion, not- 
withstanding clause providing against liability for damage caused by 
explosion. Northwestern Nat. Ins. Co. v. Mims (Tex.) ...... 

Where policy exempts ineurer from liability for loss directly or “indirectly 
‘caused by explosion, insurer is Hable if explosion was caused by fire. 
Northwestern Nat. Ins. Co. v .Westmoreland (Tex.) ceauceecs 

Fact that owner of building had not enforced covenant in lease for replace- 
ment of broken glass did not preclude recovery on policy. Banner Laun- 
dry. Co, v. Great Hastern Casualty Ca. (Mind.) .nccccccvccvcvescocseess 

Damage from blowing up neighboring building to prevent spread of fire 
within exception as to explosion; statutory provision may be avoided 
by express stipulation: exception not contrary to public policy. West- 
chester Fire Ins. Co, v. Bell (Ga.) 


§ 423. LIGHTENING, WIND, TORNADOES, AND OTHER STORMS. 


Policy, agreeing to make good all immediate loss or damage to property 
insured which should happen by windstorm covered loss of horse se- 
cured in barn, when frightened into fatal injury. Fidelity Phenix Fire 
Ins, Co. of New York v. Anderson (Ind.) 


§ 424. ACCIDENT. 


Sudden expulsion of cover over hot well in connection with steam boiler held 
an “explosion” — exception of liability for loss by explosion dos not re- 
lieve insurer from liability for damage indirectly caused by — 
American Paper Product Co. v. Continental Ins. Co. (Mo.) .... 

Policy covering breakage of glass held to protect lessee on his liability. to 
replace glass under lease; proof of breakage is proof of cause of action 
founded on policy unless there is affirmative showing that breakage 
was within exception of policy, Banner ore Co. v. Great Eastern 
Casualty Co. (Minn.) 

Loss of uncleaned wool “in the greasef’ by “flood, “while ‘in public “scouring 
mill for cleaning and compressing into packages for transportation, held 
not risk of “transportation”? insured against. Williams v. Mannheim 
Ins. Co. (Mass.) 

Policy on automobile insuring against damage resulting to automobile by 
being in accidental collision with ‘‘any other automobile, vehicle or ob- 
ject” held within exception to rule of ejusdem generis — Policy insur- 
ing plaintiff against damage by collision was not obligation to indemnify 
plaintiff for damage to car when it tipped over on highway, striking 
ground to its damaga Bell v. American Ins. Co. (Wis.) 

Wool in scouring plant damaged by flood held not covered by policy in- 
demnifying against loss in ‘transit’ and during er 
Koshland v. Columbia Ins. Co. (Mass.) 

Striking of truck by falling onto it from above of scoop of steam " shovel 
with which truck was being loaded is “collision” within policy. 
versal Service Co. v. Amer. Ins, Co. (Mich.) 


§ 425. THEFT. 

“Pilferage” includes all theft of part of package where package itself was 
not stolen. Goldman v. Ins. Co. of North America (N. Y.)....0-.seees 

Theft of automobile by owner’s nephew fell within meaning of exception of 
owner’s policy thereon excluding liability of insurer if person commit- 
ting theft was “in assured’s household”. Rydstrom v. Queen Ins, Co. 
of America (Md.) we vocdoscoes vee eee 
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Policy covering ioss by robbery by compelling officer of assured to unlock 
safe or vault, covers robbery committed by taking securities from un- 
locked safe which was within locked vault where cashier was compel- 
led to open vault. Mer Rouge State Bank v, Employers’ Liability As- 
sur, Co. Ltd. of London, England (U., 8.) 


§ 427. PROXIMATE CAUSE OF LOSS. 


“Proximate cause’ is efficient cause, or one that necessarily sets other cause 
or causes in operation. Prohaska v, St. Paul Fire & Marine Ins. Co. 


§ 428. NEGLIGENCE OF INSURED. 


Application of doctrine res ipsa loquitor held not material in action under 
policy covering breakage of glass. Banner Laundry Co. v. Great Eastern 
Casualty Co. (Minn.) . 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOY- 
EE. 


In bond insuring employer against losses. sustained by reason of conduct of 
employee constituting embezz!iement, word “embezzlement” is to be con- 


strued broadly and loss occasioned by employee’s speculating on market . 


in name of employer without his knowledge is within protection of 
bond. Mitchell Grain & Supply Co. v. Maryland Casualty Co. of Balti- 
more, Md. (Kan.) 


$435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS 
OF LIFE. 


Workmen’s compensation policy held to cover mechanic killed during au- 
tomobile race. Frint Motor Car Co. v. General Accident, Fire & Life 
Assur. Corp., Ltd. (Wis.) eocccecseces eccccece 

Casualty policy covering accidents to employees of millinery store. “dia not 
cover injury to plasterer engaged in repairing plastering of store. New 
Amsterdam Casualty Co. v. State Industrial Commission (Okla.) ...... 

If bond is intended to protect assured from liability for damages or to pro- 
tect persons damaged by injuries occasioned by a®sured as specified, 
when such lability should accrue and be imposed by law, it is “liability 
bond’; but if it is only to indemnify assured against actual loss by way 
of reimbursement for moneys paid or which must be paid, it is ‘‘in- 
demnity bond” protecting only assured — Bond not complying with 
public motor vehicle license law may be Hability bond rather than in- 
demnity — Purpose of contracting parties is to be considered in deter- 
mining whether bond is liability or indemnity bond — Contract construed 
as one for any liability imposed by law and not mere indemnity bond— 
Compensated guarantor will not be released from guaranty after liability 
covered by its engagement has accrued, although not established by law 
until after lapse of policy for nonpayment of partial premiums, Fenton 
v. Poston (Wash.) 

Contract insuring against loss or liability for personal injury of employee 
including “erection and moving of derricks” covered liability where 
servant was injured or killed while taking down derrick — Contract 
held to cover injury to assured’s servant out of state.. S. R. Zagst & 
Co.. Ine. v. Southern Surety Ce. (La.) 

Employers’ liability policy held to apply to injuries sustained by employee 
working out of town, policy providing that it should apply to injuries 
sustained by reason of business operations conducted at work places 
therein described or “elsewhere’’ — Work carried on on premises other 
than those expressly named in employers’ liability policy is inadmissi- 
ble. Travelers’ Ins. Co. v. Rooney (Vt.) 

Employee of pipe line contractor, hired in Texas, held Texas employee when 
injured in Louisiana in work, and under protection of policy. 

Life & Accident Co. v. Orchard (Tex.) 

Policy held to cover master’s liability at common law as well as under 
Compensation Act. Trinity County Lumber Co. v, Ocean Accident & 
Guarantee Corporation, Ltd. (Tex.) 


§ 437. WRONGFUL ACTS OF INSURED. 


Insurer cannot escape Hability on accont of accident suffered by child over 
14 because child had been previously employed by insured before reach- 
ing age of 14—though employer’s liability policy exempted employer 
from ‘iability for injury or death of child employed contrary to law as 
to age, or to any child under 14 where age was not restricted by statute, 
insurer cannot escape liability on account of death of child over 14 
because employer failed to secure certificate of age of minor. Planters’ 
Lumber Co. v. Frankfort Marine, Acc. & Plate Glass Ins, Co. (La.).... 

Insurer’s truck held not driven by person contrary to statutory age limit. 
Mannheimer Bros. v. Kansas Casualty & Surety Co. (Minn,)...seseeees 
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Employers’ liability policy held to include loss from injury to minor em- 
ployed in violation of law, though not covered by Workmen’s Compen- 
sation Act; ‘‘employee’’ — Where defendant insured employed against 
liability imposed by law for damages on account of personal injuries 
to employees, and minor employee was injured as result of failure to 
guard machinery as required by law, defendant is liable. Edward Stern 
& Co. v. Liberty Mut. Ins, Co. 


(D) LIFE INSURANCE. 


§ 488.. CAUSE OF DEATH IN GENERAL. 


War clauseg in life policies held valid. Long v, St. Joseph Life Ins. Co, (Mo.) 

Death from disease at training camp is not while “engaged in active mili- 
tary service”. Rex Health & Accident Ins. Co. v, Pettiford (Ind.) .... 

Exemption from liability for death in military service is not void as against 
public policy; fact that insurer knew insured would probably engage 
in military or naval service is legally insufficient to work waiver of 
war clause; retention by company of unearned portion of first premium, 
with knowledge of fact that insured was engaged in military service 
was not sufficient to constitute waiver. Railey v. United Life & Acci- 
dent Ins. Co. (Ga.) 

Under policy excluding death in military service, death from drowning as 
result of collision of transports held excluded. Railey v. United Life 
& Accident Ins, Co. 


(E) ACCIDENT AND HEALTH INSURANCE, 


§ 446. EFFECT OF INSANITY. 


Provision that suicide committed, whether sane or insane, should avoid 
Policy is valid under Illinois laws. Prentiss v. Illinois Life Ins. Co. 


CMO.) cccccccccccccccccccsccc cece cece cece ees cece esse eeeceeeceseceseees 


§ 448. DEATH CAUSED BY BENEFICIARY. 


Where husband murdered wife, policy on their joint lives payable to survi- 
vor cannot be collected by wife’s representatives although husband’s 
conviction prevented him from recovery. Spicer v. N. Y. Life Ins. Co. 


§ 450. DILIGENCE REQUIRED OF INSURED. 


Recovery is not defeated by fact that negligence of insured entered into his 
death. Aitna Life Ins. Co. v. Little (Ark.) 


§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
(1.) In general. 


Where policy excepted injuries resulting from fire arms, there could be no 
recovery for accidental death by discharge of gun — such provision in 
policy was valid. Penn v. Travelers’ Ins. Co. (Mo.) 

Passenger in airplane was “participating”? in “aeronautics” within meaning 
of provision in policy. Bew v. Travelers’ Ins. Co. (N. J.) 

Provision that insurer would not be liable for injury in automobile acci- 
dent if automobile were able to proceed under its own power after acci- 
dent should be fairly and reasonably interpreted to mean that auto- 
mobile should be able to continue to move in practically the same man- 
ner and under same conditions as existed before accident. Sears v. 
Pacific Mut, Life Ins. Co. of Calif. (Kan.) 


§ 454. BODILY INFIRKMITIES OR DISEASE. 


Salpingitis held “disease common to both sexes” within health policy as 
males are not immune. Nat’! Life & Accident Ins. Co. v. Weaver (Tex.) 


§ 455. EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 


Death is “accidental” within meaning of policy, when it is result of injuries 
inflicted by third person without fault of person injured. Buckley v. 
Mass. Bonding & Ins, Co. (Wash.) i 

Death of insured is “‘acciental” within policy where it is unexpected and not 
probable result of conduct. tna Life Ins. Co. v. Little (Ark.)..... 

Finding that insured was killed by negligence of beneficiary establishes 
that death was acciljental—involuntary manslaughter of insured by 
beneficiary does not bar recovery. Throop v. Western Indemnity Co. 
(Cal.) ccccesceces cecccccccccccccecctes 

In absence of specific limitation, accident policy covers death at hands of 
robber. Hessler v. Federal Casualty Co. of Detroit, Mich. (Ind.) 

Death of insured resulting from his voluntary act in getting off moving rail- 
road train held not through accidental means, Whitehead v. Railway 
Mail Amt’n (U. G.) cccccccccccceccs 
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Death caused by exploding shell while engaged in battle as soldier in Uni- 
ted States army held to have resulted “from bodily injury sustained and 
effected directly through external, violent, and accidental means” — 
If policy contains no provision excepting such hazards, and by chance 
insured ig injured or killed as result of hazard incident to his occupa- 
tion, his injury or death may be said to have been caused by accidental 
means — If chance determines what particular person is killed, death 
is “accidental.” State Life Ins. Co. v. Allison (U. 8S.) 

Under certificate providing benefit for accidental death, beneficiary held en- 
titled to recover for death of insured from rupture of heart vessels at 
time of lifting cotton bale. Pledger v. Business Mén’s Accident Ass’n 
of Texas, (Tex.) 

Accidental death may be unexpected or unintentional result of voluntary act 
and death from accidental means must result from some unforeseen or 
unintended act. U. S. Fidelity & Guaranty Co. v, Blum (JU, 8.) 


§ 458. INHALING GAS. 


Beneficiary held entit!ed to principal amount of policy on death by as- 
phyxiation. Breen v. Great Western Acc, Ins. Co. (Iowa).....sseseee 


§ 461. VOLUNTARY OR UNNECESSARY EXPOSURE TO DANGER. 
(1). In general, 


To render insured guilty of voluntary exposure to unnecessary or obvious 
risk of injury, he must have done some act intentionally which reason- 
able or ordinary prudence would pronounce dangerous. Federal Sav. & 
Ins. Co. Vv. Rager (Ind.) ...cee. 


§ 465. SUICIDE OR SELF INFLICTED INJURIES. 


Statutory suicide provision does not apply to accident policies, Woodlock 
v. A€tna Life Ins. Co. (Mo,) 


§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 


To avoid policy in case of accident accompanied by disease, disease must 
proximately contribute to death. U. S. Fidelity & Guaranty Co. v. Hood 
(Miss. ) 

Where pneumonia developed because of insured’s weakened condition re- 
sulting from physical injury produced by accident, death from pneu- 
monia held proximate result of injury. Robinson v. Nat’l Life & Acci- 
dent Ins. Co. (Ind.) 

Sickness causing accident is not concurring cause of death. U. S. Fidelity 
& Guaranty Co, v. Blum (WU. §S.) 


XIII. Extent of Loss and Liability of Insurer. 


(A) MARINE INSURANCE, 


§ 478. EXCEPTION OF PARTICULAR AVERAGE OR PARTIAL LOSS. 


Application to revise franchise tax must be presented within year after 
tax is audited and stated People ex rel. Metro. Life Ins. Co. v. 
Knapp (N. Y.) 


(B) INSURANCE OF PROPERTY AND TITLES. 


§ 498. VALUE OF PPOPERTY DESTROYED. 


$ 499. IN GENERAL. 


Statutory manner of computing value of automobile was correct. Zack- 
wik v. Hanover Fire Ins. Co. eqcocccesecese 


§ 508%. 


Action of directors of company in taking up worthless notes which trea®urer 
had without authority entered on books of the company, in compliance 
wit, orders in bank commissioners, held not payment of notes. Guar- 
anty Trust Co. v. U. S. Fidelity & Guaranty Co. (N. H.) ..... 


§ 501. INSURANCE OF PART OF VALUE. 


In absence of average or coinsurance clause, assured is entitled to collect 
entire loss; but under average clause, if loss and insurance are less than 
stipulated percentage, there cannot be full recovery — Parties to fire 
insurance contract are not prohibited from adding average or coinsur- 
ance rider to standard form. Aldrich v. Great American Ins. Co., N. Y. 
CM. . 5.) 
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(C) GUARANTY AND INDEMNITY INSURANCE, 


§ 512%. 
Rule when two policies of insurance partly coextensive each provide that 
insurer shall be liable for excess only as stated; rule stated as between 
employers’ liability policy and boiler insurance — Each policy must, 
under “double insurance’ contribute proportionately to loss even in 
absence of any specific provision so requiring. Hartford Steam Boiler 
Inspection & Ins. Co. v. Cochran Oil Mill & Ginnery Co. (Ga.) ........ 















§ 513. EXPENDITURES. 


Liability policy insuring foreign corporation held not to cover premium for 
attachment bond. Green River Distilling Co. v. Massachusetts Bonding 
a rr eer eee ee ere er ee 273 

Liability insurer which refused to defend cannot thereafter challenge policy 

holder’s conduct of defense. Frankfort Marine, Accident & Plate Glass 

Ins. Co. v, Lafayette Telephone Co. (Ind.) .....scsee ee eeeneeeeeeeeeeees 270 










§ 514, DAMAGES INCURRED OR PAID. 


Insurer refusing to defend suit could not defend action by assured for in- 
demnity. 8S. R. Zagst & Co., Inc. v, Southern Surety Co. (La.) ...... 406 


















LIFE INSURANCE. 






(D) 





§ 515. AMCUNT PAYABLE ON DEATH. 


War clauses !n life policies held valid. Long v. St. Joseph Life Ins. Co. (Mo.) 122 
Despite war clause, insurer held liable for face of policy where member of 
naval reserve died while home on furlough from disease not caused 
while “engaged” in service. Long v. St. Joseph Life Ins, Co. (Mo.)... 122 
Limitation of Hability to premiums paid, in case of death while in military 
or naval service, held binding. Bradshaw v. Farmers’ & Bankers’ Life 
Ine, CO. (Kan.).ccccccccces ecccccccces coecccccsccccoccovoccesecoecéosce SOB 
War clause limiting liability applies only to death in consequence of mili- 
tary or naval service — insurer has burden of establishing such facts. 
Gorder v. Lincoln Nat, Life Ins, Co. (N. D.) ..sncccccccccccccccccccese 224 
Provision restricting liability in case of military service held ineffectual ex- 
cept in case of death through such service. American Nat. Ins. Co. v. 
TUNE? (TEE) ccccccesvccscccsccacstevtecesscscceveesesdsesetesecosseee . 231 
Death from influenza at naval training station held not ‘within war clause 
limitation of liability. Boatwright v. American Life Ins, Co, (Ia.) .... 202 
Under facts as stated, beneficiary held entitled to sum as determined. Frese 
v. Northwestern Nat. Life Ins. Co. (S. D.) w.cccerreeeccecceeccccsecees 335 
Liability held limited to premiums paid where insured entered military 
service without company’s permission, though policy also provided that 
after one year it should be incontestable except for specified causes. 
vied Vv. Western’ Lite Indemnity. (TOR) | 6 ccccigcdvadddtdcckecscécccace 462 
Provision reducing amount of recovery in case of insured’s death outside 
United States while in military service as enlisted man includes drafted 
men, McQueen v. Sovereign Camp, W. O. W. (S. C.) cccccccscevcccce 461 






























§ 523. DEDUCTIONS AND OFFSETS. 
Amount of loan directed to be reserved by statute held properly deducted 
from face of policy—option as to repayment of go-called loan under 
policy held to refer to method, and not to obligation to pay. Long 
v. Northwestern Nat. Life Ins, Co. (TOW@)....csccsccecscccccccceccees 98 












(E) ACCIDENT AND HEALTH INSURANCE. 


§ 524. TOTAL DISABILITY. 


Absolute physical inability to transact any kind of business pertaining to 
insurer’s occupation is not necessary for “total disability”. Clarke v. 
Travelers’ Ind, Co, CVE) ccecccccdcccscccsccetedercccsenccessccescoeces BNO 












CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF PHY- 
SICIAN. 

Where physician was kept informed as to insured’s condition by telephone 
calls and on such personal visits and telephone calls prescribed for in- 
sured, this met condition of recovery in health policy that insured be 

“regularly visited at least once a week’’ by physician. Bass v. Pioneer 

Rae FOR OR CHR cca dacs cecuriudsccsncasaerenckesatessccaccausepsel 


§ 525. 


















§ 527. PECULIAR INJURIES SPECIFIED IN POLICY. 


Insured thrown from car wag injured in public conveyance under double 
indemnity clause, Distler v. Columbian Nat. Life Ins. Co. (Mo.) ...... 389 
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§$ 630. LIMITATION OF LIARILITY BY PROVISIONS OF POLICY. 


Under health rider providing for sickness indemnity for loss of time during 
convalescence, insured held not entitled to sickness indemnity for dis- 
ability period from first consultation to confinement in sanitarium, ‘‘con- 
valescence” meanirg gradual recovery of health or physical strength 
after illness, unless and unti] there was loss of time ow confinement. 
meymann Vv. Continental Casnalty Co, CIB.) ccccccccocscccncsevscccscss 

Policy held to cover death from robber notwithstanding. limitation against 
intentional injuries. Hessler v. Federal Casualty Co, of Detroit, Mich. 
oS er ee CU TTT eT CTT TT CTT TCT TOT ee Tee eee 

Ten per cent limitation of law under accident policy itn case of suicide held 
valid as to suicide while sane but invalid as to suicide while insane. 
Wreeaeoe ST. Sees. BOGS Te, GO. THR) ic scccccvesccbectwccscavcrvevses 


XIV. Notice and Proof of Loss. 


§ 533. EFFECT OF REQUIREMENTS OF POLICY IN GENERAL. 


Provision for immediate notice of default had reference to default upon 
which company claimed under bond and not to defalcation for which 
no claim was made under bond. Guaranty Trust Co. v. U. S. Fidelity 
= ea Gs TE. vc ccccacnsccdees deaedee vr Soveseee se eee 


$534. STATUTORY PROVISIONS. 

Statute making stipulation for notice of claim within 90 days void, held in- 
applicable to provision in indemnity policy requiring immediate notice. 
Texas Glass & Paint Co, v. Fidelity & Deposit Co. of Maryland (Tex.) 

§-535. NECESSITY OF NOTICE. 

Failure to give notice of loss does not aot sn when not so Sopetnnann 


Zackwik v. Hanover Fire Ins. Co. (MOo.)........... DLtbenaweseekeeweene 
§ 539. TIME FOR NOTICE AND PROOF. 
(3). “Immediate” notice. 
Provision in tornado policy limiting time for proof of loss is reasonable. 
CanvcerGia Fins 200. Ca. VF. Wererberd. CAP) soc. osoccnce0svsisccceces ses 


When policy requires immediate notice of death or injury, notice must be 
given within reasonable time and compliance with such requirement is 
condition precedent to recovery on policy. Buckley v Mass. Bonding 
GR, ER, CD «60:5 -0:0.5.6:5.0.55.605:9:00:.2 906 Hbn0-00:6b 40654040006 505 09 O88 N OR 

Notice of death given twenty days after appointment of administrator held 
sufficient compliance with “immediate notice’. Woodlock v, Aitna Life 
ee Pe ere Pee eee CTT Ten OL eT ee 


(5). Other insurance, 


Failure to give notice of loss within period required by policy held not to 
work forfeiture. Fisher v, Globe & on catemail Ins, wend - N. ¥. C. 


recovery. Clark v. London ‘Assur. COPD, ANGE .vccvg cece csccceseive wes 
(6). Excuses for failure or delay. 


Failure of members of church congregation to furnish proof of loss in time 
is excused where member who procured insurance and who alone knew 
its conditions, was killed in same storm which demolished church, 
and other members first learned of policy when safe was opened, after 
expiration of time limit. Concordia Fire Ins. Co. v. Waterford (Ark.).. 


§ 542. STATEMENTS OF PROOFS OF LOSS OF OR DAMAGE TO PROP- 
ERTY. 
(1.) In general. 


Substantial compliance with terms of marine policy regarding proof of loss 
is sufficient — Where insurer was advised that vessel had been seriously 
damaged, copy of survey sent, and later formal notice of vessel’s aban- 
donment, held, there was sufficient compliance with policy’s terms. 
American Merchant Marine Ins, Co. v. Margaret M. Ford Corp. (U. S.) 


§ 548. EXAMINATION OF INSURED, 


Where insured was charged with arson and refused to testify on examination 
under policy requirmenta on constitutional grounds, insurer was not re- 
quired to make new demand for such examination after arson charge 
was dismissed. Hickman v. London Assur. Corp, (Cal.) ....eeeeeeeees 


§ 549. INSPECTION OF PERSON OF INSURED AFTER INJURY OR 
DEATH. 

Provision in accident policy providing for autopsy after body has been 

buried is contrary to public policy and void. U. S. Fidelity & Guaranty 
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Provision for autopsy in case of death will be construed most strongly 
against insurer; demand and autopsy must be made before interment. 
U. S. Fidelity & Guaranty Co. v. Hood (Miss.) 


§ 550 EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 


Though contract provides for rendering proofs of loss, such proofs do not, 
hen rendered, become part of contract — Insurer is not party to proof 
of loss and is not bound by proofs. Clark v. London Assur. Corp. (Nev.) 


§ 553. FRAUD OR FALSE SWEARING, 
(1.) In general, 


It was not error to instruct jury that false swearing by insured, in order to 
defeat his claim, must be shown by company to have been done will- 
fully. Allegro v. Rural Valley Mut. Fire Ins. Co. (Pa.) 


§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DE- 
FECTS AND OBJECTIONS. 


§ 555. —-- IN GENERAL. 


Requirement that proofs of death be made on blanks furnished by insurer 
may be waived. American Nat, Ins. Co. v. Wright (Ala.) 


§ 556. —— POWERS OF OFFICERS OR AGENTS. 
(1.) In general. 


Assistant of manager of burglary department of insurance company held 
not to have authority to waive requirement of affirmative proof of loss. 
Larner v. Massachusetts Bonding & Ins. Co. (Mass.) 


§ 558 —- IMPLIED WAIVER IN GENERAL. 
(2). Statements and acts of officers and agents. 


Where agents misled insured, who furnished written statement of loss, into 
believing that no further proof was necessary, company cannot take 
advantage of wrong, though it was that of its local agent and adjuster. 
Walton v, American Cent. Ins, Co. of St, Louis (Wash.) 


§ 559. ———- DENIAI. OF LIABILITY. 
(1). Insurance of property. 
Denial of liability !s waiver of proof of loss. Concordia Fire Ins. Co. v. 
Waterford (Ark.) ..-. PRCCKOKEANORHERE CANES Ch abannenewede ua 
Where company denied liability it) ‘waived. defense on ground of not having 
received required notice of loss. Queen Ins. Co. of Amer. v, — 
Strawboard o, (Ind.) ..... 
Further proofs of loss waived when insurer denied liability on ground “of 


vessel’s unseaworthiness. American Merchant Marine Ins. Co. v. Mar- 
garet M. Ford Corp. (U. 8.) 


§ 530. —— FAILURE TO OBJECT OR TO STATE GROUND OF OBJEC- 
TIONS. 


(1). In general. 


Where company received by mail notices of loss and requests for adjust- 
ment, it is held, that it waived provision of by-laws requiring such no- 
tice to be sent by registered mail. Graham v, Alliance Hail Ass’n of 
n. Em Ch. BD) 

Even if insured’s notice to insurer did not comply with requirements, de- 
fense was waived where after loss insurer’s representative told insured 
company was investigating lose. Stone v. Amer. Mut, Auto. Ins. Co. 
(Mich.) 


(2.) Necessity of specific objection. 


Insurer held bound to specify amount of loss admitted in order to contest 
amount of loss claimed. Lauman v. Concordia Fire Ins. Co. of Mil- 
waukee, Wis. (Calif.) 


(3.) Specifying ground of objection as waiver of other grounds. 


Objection to proof of loss, solely upon failure of insured to show ownership 
of or liability by Iaw or by specific assumption for loss or damage to 
the goods, held waiver of defense of lack of evidence of amount of loss. 
Lauman v. Concordia Fire Ins. Co. of Milwaukee, Wis. (Calif.) 


XV. Adjustment of Loss. 


§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBI- 
TRATION. 


Provision that in event of disagreement as to amount of loss, same shall 
be ascertained by disinterested appraisers, did not call for arbitration. 
Dworkin v. Caledonian Ins. Co, (Mo.) .... 


(33) 
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§ 674. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 

(1). Form, requisites, and validity of award in general. 
Appraisement made under policy to ascertain amount of damage caused by 
fire is not binding on assured where appraisers failed to ascertain dam- 
age to all property covered by policy and described in contract sub- 
mitting matter to them. Graff v. Nat’l Liberty Ins, Co. (Kan.)......@ 
In absence of statutory provision, award of arbitrators may be in form of 
general conclusions—policy requirement that sound value and dam- 
age be separately stated applies to “use and occupancy” insurance. 
McQuaid Market House Co. v. Home Insurance Co. (MinN.)....c.e.eee08 


(7). Actions to set aside award, : 

Award of arbitrators is presumed valid and attack thereon must contain 

direct and specific allegations. McQuaid Market House Co. v, Home In- 
surance Co. (Minn.) 


§ 575. FAILURE OF APPRAISAL OR ARBITRATION, 

Where jury found that arbitration provided for in contract had failed by 
reason of insurer’s fault in failing to choose referees who were free 
from prejudice, insured was not bound to enter into new arbitration 
agreement. Bradbury v. R, I. Ins. Co. 


§ 579. SETTLEMENT BETWEEN PARTIES. 
Where insured received repayment of premium and signed release upon 
representations that company was insolvent and that he would receive 
further payment if any were made to other policy holders, and where 
it appeared that insurer was not insolvent and did make payment to 
other policyholders. held that settlement constituted unexecuted ac- 
cord and that insurer was entitled to maintain action on original 
policy. Lehde v. National Union Fire Ins, Co, of Pittsburgh, Pa. (N.D.) 
Where company had written policy on unauthorized form and in good faith 
denied liability because of false representations compromise of claim is 
valid and binding. Graf v. Employees’ Liability Ins, Co, (Ia.) 
Compromise and settlement of claim cannot be avoided and recovery allow- 
ed because made in adjuster’s opinion as to nonliability. National Fire 
Ins. Co. v. Plummer (Tex.) 


XVI. Right to Proceeds. 


§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF 
PROPERTY INSURED. 

Where mortgagee was made defendant but defaulted and it appeared that 
prospective purchaser had paid two-thirds of mortgage, insurer cannot 
defeat recovery on ground that payment should be made to mortgagee. 
Ellis v. Home Ins. Co. of New York (Kan.) 


§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REP- 
RESENTATIVES OR ESTATE, 


(1.) In general. 
“Legal representatives” are personal representatives of insured — statutory 
definitions do not affect construction of term “legal representatives” in 
policy. Oldham’s Trustee v. Boston Ins, Co. (Ky.) 


§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 


§ 585. ——- RIGHTS OF PERSONS DESIGNATED IN GENERAL. 


- (1.) In general. 

Evidence, consisting of application and policy on life of partner, held to 
sustain judgment in favor of his executor against surviving partner. 
Germantown Trust Co. v. Risser (Pa.) 

(3). Policy payable to wife. 


Life policy providing for paymment of proceeds to wife held for sole use 
and benefit of wife to exclusion of right in husband to use and control 


of it. Conn v. White (Ky.)... 


§ 586. VESTED INTEREST OF BENEFICIARY. 

Parents held to be without vested interest in policies of which husband had 
agreed to make wife beneficiary. Bland v. Bland (Mich.) 

Provision in policy giving insured right to change beneficiary at will de- 
feats Cueen of beneficiary. Bronson v. Northwestern Mutual Life Ins. Co. 


§ 587. CHANGE OF BENEFICIARY. 
Evidence held to show antenuptial agreement to transfer insurance policies 
to wife and knowledge of parents thereof. Bland v. Bland, (Mich.) 


(34) 


167 


256 


611 


. 219 





Topical Index. 


Where insured has right to change beneficiary and expresses intent to make 
puch change, but in fact does not do so, intent alone is ineffectual. 
Garner v. Bemis (Fla.) 

Where no valid contract was made by insured during his lifetime, nothing 
short of actual exercise of power given to change beneficiary according 
to its conditions will effect such change — Contract to change benefi- 
ciary is enforceable by promisee after death of insured — Contract to 
change beneficiary in life policy held valid. Lovinger v. Garvin (U. 8.) 


§ 589. DEATH OF ERNEFICIARY. 


Right of wife to proceeds where policy did not provide for continued exclu- 
sion of husband or contro) disposition of estate in event of wife’s death 
before that of husband, passed to husband on wife’s prior death—right 
to benefits of policy issued for wife’s sole benefit passes to her children— 
widow of child of wife for whose sole benefit policy was issued held 
entitled to share in proceeds—beneficiary’s vested right in policy passes 
to his estate. Conn v. White (Ky.)......-e.ceeeee- ° 


§ 593. ASSIGNEE OF POLICY BEFORE LOSS. 
(1.) In general. 


Claimant of proceeds of joint policy assigned to defendant has burden of 
proving facts to deprive defendant of right to retain proceeds paid 
him — “evidence held to show that such valid assignment had been 
made. Bonistalli v. Bonistalli (Pa.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 5965. ELECTION TO REBUILD OR REPLACE PROPERTY. 

Company which exercised its option to repair truck damaged by fire is no 
longer liable to insurer on policy but is liable to him for unreasonable 
delay in making repairs and — iation through improper care during 
repairs — Evidence held to sustain decision of trial justice 
damages for breach of mama to repair insured truck. 
Automobile Ins. Co. of Hartford, Conn. (R. 


allowing 
Letendre v. 


$ 599. MODE AND SUFFICIENCY OF PAYMENT. 


(2). 


Proof of loss is waived by denial of Mability on other ground—waiver held 
to cover claim for weekly indemnity as well as for loss of foot. 
Clarke v. Travelers’ Ins, Co. (Vt.)........05. - 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 


Where evidence showed bona fide claim and absence of misrepresentation 
and jury found against defense of misrepresentations, it was justified 
in assessing attorney’s fees and statutory penalty for vexatious delay. 
Zackwik v. Hanover Fire Ins. Co. (Mo.) 

Where, insured sued, it was not required that insurer pay or tender part of 
loss in order to escape penalty for delay. Providence-Washington Ins. 
Co. v. Boatner (Tex.) 

Where attending physician gave appendicitis as cause of death, insurer in 
accident policy held to have proper right to defend action, and court 
erred in submitting question of vexatious delay to jury — refusal of com- 
pany to pay must be willful and without reasonable cause to constitute 
“vexatious delay’. Merkel v. Railway Mail Ass’n (Mo.) 

Insurer held liable for statutory penalty for failure to pay on demand, 
though demand was for amount exceeding that due. First Texas Prud. 
Ins. Co. v. Campos (Tex.) eeccccece 

Where Hability under Nonforfeiture Law was doubtful damages “ana attor- 
ney’s fees for refusal to pay cannot be allowed under statute on theory 
the refusal was vexatious. Liebing v. Mutual Life Ins. Co. of N. Y. 
(Mo. ) 

Litigation of question of liability for killing by third person held not vexa- 
Jjous delay in payment. Berryman v. Southern Surety Co. (Mo.)...... 

State statute, imposing penalty for vexatious delay in paying loss under a 
policy, held valid. Hartford Life Ins. Co. v. Blincoe (U. 8S.) 


606. ON PAYMENT OF LOSS IN GENERAL, 
(2). Subrogation to rights of mortgagee. 


Provisions as to subrogation of insurer to _— of mortgagor cee en- 
forceable. Mosby v. /<tna Ins. Co. (Mo.). 


(5.) Subrogation under guaranty and indemnity policies. 
Where liability insurer paid judgment recovered against insured on account 
of accident, sole cause of action is in insurer and it is improper for in- 


sured to join insurer ag party plaintiff against alleged negligent defend- 
ant. Lord & Taylor v. Yale & Towne Mfg. Co. (N. Y.) 


(35) 
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XVIII. Actions on Policies, 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 


Denial of liability by insurer held to entitle insured to sue without giving 
insurer opportunity to repiace glass under option reserved in policy and 
without waiting for expiration of time allowed for settlement under po 
icy. Banner Laundry Co. v. Great Eastern Casualty Co. (Minn.) .... 


(2). Notice and proof of loss. 


When policy requires imrrediate notice of death or injury, notice must be 
given within reasonable time and compliance with such requirement is 
condition precedent to recovery On policy. Buckley v Mass. Bonding 
& Wan, Co... CWO). ccccvccvcvvvccrsgesnaseesecervcrercevesseadseneccceve 

Notice of loss was condition precedent to Habilly and it was incumbent on 
insured to show substantial compliance. Newark oe Ins. Co. Vv. 
Martinsville Harness CO. (ING.) cccsccccccsccccccccccccsccccesessecees 

Under burglary policy requiring affirmative proof of loss within specified 
time, performance of such provisions was condition precedent to in- 
sured’s right to recover. Larner v. Massachusetts Bonding & Ins. Co. 
(Mass. ) coe 

Proofs of loss are condition. precedent to right to maintain action on ‘policy 
unless failure to present is due to misleading of insured by. insurer’s 
agent, Walton v. American Cent, Ins. Co, of St. Louis (Wash) ...... 


(3). Submission to appraisal and arbitration. 


Statute declaring that contract containing any clause or provision providing 
for adjustment by arbitration shall not preclude any party from institut- 
ing suit does not apply to agreement for appraisal. Dworkin v, Caledon- 
fom Fme. CO, CREO.) cocccceccccncccsccvnccevcnccececcesscecceecsesesecue 


§ 614. DEFENSE. 


§ 615. —-- IN GENERAL, 

Insurer’ tender of note and premims held sufficient--where insurer VJe- 
nied tiabliity on ground of misrepresentation and suicide, recovery can- 
not be based on plea that, in case recovery was allowed, insurer 
should have credit for unpaid premium note which with ‘ premiums 
was deposited in court. Prentiss v. Illinois Life Ins, Co. (Mo.)........ 


§ 618. VENUE. 


Action may be maintained in county where part of “cause of action” arose. 
Pratt v. Niagara Fire Ing, Co, of N. Y. (Wash.) .. o% cee 


§ 620. LIMITATIONS BY PROVISIONS OF POLICY 


621. -——- TIMF BEFORE ACTION CAN BE MAINTAINED. 


Denial of Hability by insurer pjeld to entifle insured to sue without giving 
insurer opportunity to replace glass under option reserved in policy and 
without waiting for expiration of time allowed for settlement under pol- 
icy. Banner Laundry Co. v. Great Eastern Casualty Co. (Minn.) .... 


§ 622. - TIME IN WHICH ACTION MUST BE BROUGHT. 
(2). Validity of provisions, 


Policy limitation on time for bringing suit is valid; minority of beneficiary 
is no excuse for delay: contractual limitation is not waived, nor is com- 
pany estopped from pleading it, by letter. Gallivitoch v. Provident 
Life & Accident Ins, Co. (Ga,) 


(4). Circumstances excusing compliance with provisions. 
Policy limitation on time for bringing suit is valid; minority of beneficiary 
is no excuse for delay; contractual limitation is not waived, nor is com- 


pany estopped from pleading it, by letter. Gallivitoch v. Provident 
Life & Accident Ins, Co. (Ga,) 


§ 623. —— WAIVER OF LIMITATION. 
(3). By conduct inducing delay, 


Policy limitation on time for bringing suit is valid; minority of beneficiary 
is no excuse for delay; contractual limitation is not waived, nor is com- 
pany estopped from pleading it, by letter. Gallivitoch v. Provident 
Life & Accident Ins, Co. (Ga.) 

(4). Denial of liability. 


That building contractor repudiated contract because of dispute, and that 
his surety disclaimed liability for repudiation, held not to prevent ap- 
plication of provision limiting time for suit on surety bond. William 
L. Crow Const. Co, v. London & Lancashire Indemnity Co. of America 
CN. Y.) ° err 
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§ 624. PARTIES. 
(2). Persons to whom policy is payable 
Where property which owner had contracted to sell was destroyed by torn- 
ado, owner, notwithstanding prospective purchaser, had discharged a 
mortgage, etc., may recover, the title and policy being in his name. El- 
lis v. Home Ins. Co. of New York (Kan.) 

(3.) Mortgagors and mortgagees. 

Mortgagee not authorized to recover, when loss exceeds debt, although suing 
with mortgagor’s consent; mortgage clause does not transfer policy. 
Equit. Fire Ins. Co. v. Jefferson Standard Life Ins. Co. (Ga.) 


§ 625. PROCESS. 


é : 
§ 627. -——- AGAINST FOREIGN INSURANCE COMPANIES. 
(2). Service on insurance commissioner or other official. 
Held that service of summons upon superintendent in suit for malicious pro- 
secution is sufficient to bring company into court though company’s li- 


cense was previously revoked. Buchanan v. Iowa State Live Stock Ins. 
Co. (Kan.) 


§ 628. DECLARATION, COMPLAINT, OR PETITION, 


§ 632. ——- DESCRIPTION, SITUATION, AND CONDITION OF SUBJECT- 
MATTER. 


Where policy was ambiguous, complaint held to show property was covered 
by policy. Queen Ins. Co. of Amer. v, Delphi Strawboard Co. (Ind.).... 
Petition held to show goods were in building required at time of fire. 
Brown v. British Dominions General Ins. Co., Ltd. of London, England 
(Mo.) 


§ 634. PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 


Complaint, with averment of premiums paid or tendered, held sufficient to 
charge policy in force at death of insured. Commonwealth Life Ins. 
Co. of Louisville, Ky., v. Roy (Ala,) 


(2.) Conditions. 


Averments of complaint of holder of public liability policy held sufficient as 
against demurrer presenting only question of notice. Frankfort Marine, 
Accident, & Plate Glass Ins, Co. v. Lafayette Telephone Co. (Ind.) .... 

Allegation of compliance with policy supplies defect of omission of date of 
proof of loss. Brown v. British Dominions General Ins, Co., Ltd. of 
London, England (Mo.) 


§ 635. LOSS AND CAUSE THEREOF. * 


Complaint to recover on accident policy for death held sufficient to show 
accidental death. Withers v. Pacific Mut. Life Ins. Co. of Cal. (Mont.) 
In action on accident policy on life of physician, petition alleging that in 
adjusting his glasses while attending patient he accidentally caused 
scratch or abrasion of skin which became infected with germs was sup- 
ported by evidence that it occurred between visits. Bell v. State Life 
Yom. Ca, OF FRGIMAPOTM CGR) oe cicdidesnccediperccumnensapnecenssnanecs 
Petition which did not allege value of insured personal property at date of 
fire is not so defective as to wholly fail to state cause of action. Brown 
v. British Dominions General Ins. Co., Ltd. of London, England (Mo.) 


§ 637. ASSIGNMENT OF POLICY. 


Pleading held not sufficient to show — was complete owner of veneion 
Strader v Metro. Life Ins, Co. (Va.). 








were ee eee eee eee eee eee eee 


§ 639. ANTICIPATING DEFENSES. 

Complaint held sufficient to present issues as to whether insurer was liable 
when nonpayment of extra premium had been induced by insurer’s 
superintendent. Commonwealth Life Ins. Co. of Louisville, Ky., v. 
Roy (Al@.) ccccccccccscce SOR4OCE SORES KEES KORES beaded wate 


§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(2). Avoidance and forfeiture. 


Answer alleging lapse for nonpayment of premium embodying receipt for last 
premium paid clearly stating term for which policy was thereby extend- 
ed, need not be made more specific as to extension of term. Bronson v. 


Northwestern Mutual Life Ins. Co. (IM.)........ceccccccsvccseeveseecs 
Pleas of false representation are defective where not averring reliance by 
insurer thereon — Plea that insured was not of sound health held de- 


fective. American Nat, Ins. Co, v. Wright (Ala.) 


(37) ; 
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§ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). In general. 


Replication alleging fraud in procurement of release of policy held not de- 
murrable. American Nat. Ins. Co. v, Wright (Ala.) 


(2). Estoppel and waiver. 


Replication setting up good reply to insurer’s pleas by averring waiver of 
payment by insurer’s superistendent, was good as against demurrer. 
Commonwealth Life Ins. Co. of Louisville, Ky., v. Roy (Ala.).......+. 

Replication in action on policy containing war risk clause set up waiver 
of forfeiture and not of condition precedent. Commonwealth Life Ins. 
Co. V. ROY (Al) eccccesccsccccccccscccrccceserssecccceccece 


§ 645. ISSUES, PROOFS, AND VARIANCE. 


(3). Evidence admissible under pleadings. 


Question as to effect of misrepresentations should have been confined to 
those alleged. Zackwick v. Hanover Fire Ins, Co. (MO.)....0..eeeeees 

Defense that insured had abandoned policy, not pleaded, cannot be urged. 
Logan v. Farmers’ Mutua) Fire Ins. Co. of Benton Co. (Mo.) 

Policies issued by other companies held admissible under affidavit of de- 
fense, to show fraudulent representation. Moncur v. Western Life in- 
demnity Co, (Pa.) 

Cancellation of policy, to be available as defense, must be specially pleaded, 
general denial being insufficient. Conway Bros. v. Iowa Hardware Mut. 
Ins. Ass’n (Ia.) 


G.) Variance. 


Evidence relating to agreement ‘covering’? property from loss pending is- 
suance of formal! policy constituted material variance from count of in- 
sured’s declaration against fire insurers declaring on contracts to in- 
sure for term of one year. Park & Pollard Co. v. Agricultural Ins. Co, 
Same v. Equit.Fire & Marine Ins. Co. (Mass.) 


§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(2). Avoidance and forfeiture—insurance of property. 


Burden of proving affirmative defense of insured’s Ene is on 
insurer. Myles v. Northern Assur. Co. (Wash.). 

Defendant has burden of proving false representations. Zackwik v. * Han- 
over Fire Ins. Co. (MO.) ceccoctrccccccccces 


(3). Life and accident insurance. 


Where company set up defense that insured was engaged in handling elec- 
tric wires in violation of contract, burden of proof was upon company. 
Hungerford v, Mutual Life Ins. Co. of N. Y. (Ia.) evee 

Burden was on defendant life insurer to establish its defense of misrepre- 
sentation of matters which contributed to death of insured. 

N. Y. Life Ins. Co, (Mo.) 


(4.) Payment of premiums. 


Where there has been default in premium payment, beneficiary claiming that 
policy has been in force by extended insurance, has burden of proof. 
Brann v. Missouri State Life Ims. Co. (MO.) ...c.ccceccecccscesccecess 


(5). ——— Life and accident insurance. 


Where plaintiff shows that death was violent and external, he has made 
pima facie case, which must be rebutted by defendant, it being pre- 
sumed that killing was accidental and not suicidal or with intent to 
murder. Withers v. Pacific Mut. Life Ins, Co. of California (Mont.)... 


(6). Risk and cause of loss in general, 


Death of insured being shown to have resulted from violent and extrenal 
means, presumption is that it was accidental—testimony to overcome 
presumption of accidental death must make it reasonable or probable. 
Mites, 2206 Be. On V. BAUD CAE iccccnececcvesssnscsenss 

Burden is upon plaintiff to show that death was caused by external, violent, 
and accidental means, but when plaintiff has sustained this burden, 
defendant must rebut plaintiff's case. Withers v. Pacific Mut. Life Ina. 
Co. of California (MONt.) ..ccccccccssccccccccvcccccccseccceessssecccee 

Assuming that burden is on plaintiff to show that killing of insured by third 
person was without fault on part of insured, held, that plaintiff, whose 
intestate was found in river with abrasion on head, met a burden. 
Buckley v. Mass. Bonding & Ins. Co. (Wash.)........++++ coccee 

Plaintiff must prove loss did not fall within excepted clause. in "policy. 
Northwestern Nat. Ins. Co, v. Mims (Tex.) 

As between owner and insurer, burden of proving that vessel was unsea- 
worthy when it left port rests upon insurer. American Merchant Marine 
Ins. Co. v. Margaret M. Ford Corp. (U. S.) 


(38) 
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There is presumption death occurred through accidental means, but pre- 


sumption is rather that it was result of natural causes — Death from 
external and violent means presumed to be accidental. U. S. Fidelity 
Ceres. . CR We eee. CU, TAD vc kkatensesedsndedcucsncnckocoscausuats 623 


Company seeking to avoid liability because of specific exception to its gen- 
eral liability under policy has burden of proof that accident was within 
exception clause. Sears v. Pacific Mut. Life Ins. Co, of Calif. (Kan.).. 634 

(7). Suicide. 


There is presumption against guicide, and when body of person is found 
under circumstances pointing to sudden death from injury or drowning, 
death is presumed to have been caused by accidental means rather 
than by intentional act of person himself. Buckley v. Mass, Bonding 





& Ins. Co. (Wash.) ...... Cccccecceccccccecesecceseceesce eocccccccccccce , 68 
There is presumption that insured did not voluntarily inflict upon himself 

injury which caused death. Merkel v, Railway Mail Ass’n (Mo.) ...... 260 
Burden on plaintiff to establish accidental means requires exclusion of sui- 

cide, which is antithesis of death by accidental means — There is dis- 


putable presumption against suicide which can be overcome only by 
proof tending to establish suicide sufficient for jury’s consideration — 
Where circumstances show suicide clearly, there can be no presumption 
that death was accidental. U, S. Fidelity & Guaranty Co. v. Blum 
CU, By cvccvicscbivacecrcuvanvssdes wees access canmeetheveteretheseasekers 633 


(8.) Extent of loss and liability of insurer. 


War clause limiting lability applies only to death in consequence of. mili- 
tary or naval service — insurer has burden of establishing such facts. 
Gorder v. Lincoln Nat, Life Ime. Co. (N. D.) .ccccccccsccccccccccceccce 224 

Holder of marine policy has burden of establishing loss within terms of pol- 
icy — Insured, in order to recover, need only show that accident was not 
within exceptions of policy and not exact cause. Hillman Transp. Co. 

v. Home Ins. Co. of N. Y. Same v. Ins, Co, of North America (Pa.) .! 375 


§ 647. ADMISSIBILITY OF EVIDENCE. 
§ 648. ——- IN GENERAL, 
(1). In general. 


On question of vexatious delay, testimony that company never refused to 
pay honest losses was not admissible. Zackwik v. Hanover Fire Ins. 
Co. (MO.) .cccce Cocccecece Catnbevesd d46ndee Gedeundecdeguscvaseeeuxaaaue 160 


§ 650. APPLICATION FOR INSURANCE. 


Requirement that application be attached to poiicy is not avoided where 
company seeks to raise equitable defense, Dixon v. Northwestern Nat. 
Life Ins. Co. (Iowa) ........ eeecee Coccccccccce eeccece CbebeCOceweseRecEs 8 








§ 658. LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 


Exclusion of evidence as to indebtedness between assignee and assignor of 
claim against insurer held not error. Stone v. Amer. Mut. Auto Ins. 
Co. (Mich. 


eT eT LT Cre CL Oe CEE 651 
$ 659. DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 
(2). Suicide. 
Coroner’s verdict was properly excluded where defense was suicide. 
Prentiss v. [Illinois Life Ins. Co. (MO0.)..cccsccsscccccceccceccccsesccesqpl08 


§ 664. ESTOPPEI. OF WAIVER. 


Testimony of plaintiff as to what superintendent of insurer said about 
payment of extra premium held admissible. Commonwealth Life Ins. 
Co. of Louisville, Ky., v. Roy (Ala.)...cccccccccccccccces> eoswede cooee 89 


§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
q1). In general. 
Verdict imposing damages and attorney’s fees wag sustained by evidence. 
Distler v. Columbian Nat. Life Ins. Co, (MO,) .....seeeercereeveece 389 
Where insurer relied on notice of cancellation given to brokers employed 
insured to effect insurance, evidence held wholly insufficient to show 
they were ostensible agents and as such entitled to accept notice of 
cancellation. Lauman v. Concordia Fire Ins. Co. of Milwaukee, Wis. ' 
LOOMED. cc c.dsvccce neve ttt gods ekue cbse gud) ceaeunnnae Meneuwen hme as \. 463 
Evidence held to warrant finding that statement by insurer’s agent was 1, 
false. American Nat. Ins, Co, v. Wright (Ala@.) ......ccceeccecdeveces 561 
(2.) The contract. 


Evidence held to justify finding in favor of plaintiff that oral contracts 
were made providing that property involved should be protected against 
loss by fire until policy should be issued — Count, based on agreement 


(39): 





Insurance Law Journal, Vol. 57. 


to insure for definite time and in meantime, held not supported by evi- 
dence of actual insurance as distinguished from oral contract to insure. 
Park & Pollard Co. v. Agricultural Ins, Co. Same v. Equitable Fire 
& Marine Ins. Co. (Mass.) 

Verdict that policy was delivered held warranted by evidence. 
v. Mutual Life Ins. Co. of N. Y. (Mont.) 

Evidence held to show that policy was delivered by insurer’s agent and ac- 
cepted by insured with intent that it should take immediate effect. 
Isaacs v. Equitable Life Assur. Soc. of U. S. (N. Y.) 


(3). Avoidance and forfeiture. 


Evidence held insufficient to sustain finding that negative answer as to 
health was material to risk. —— v. Union Cent. Life Ins, Co. 
wm. <.) 

Evidence held not ‘to “sustain finding that “deeds conveying “title without 
notice of insurer had not been delivered. Mosby v, A<tna Ins. Co. 


CHO.) cvvcnccvcnvcccccescccccccescsceceece es sascnceseeetesesecescecces 


Where defense was misrepresentation of physical condition in application 
and it was undisputed that insured died of cancer, evidence held not to 
show conclusively existence of cancer at application. Stone v. Security 
Life Ins, Co, (Mo.) Cee ccc cce ne ceeensoeeceesceceeccreceeeeeees 


(4). Loss and liability of insurer in general. 


Evidence held to show insured property was removed before fire loss. 
Brisson v. Glen Falls Ins. Co. Same v. Fire Ass’n of Philadelphia (Me.) 
Finding that administrator in good faith gave note to pay judgment held 
warranted. American Indemnity Co. v. Fellbaum (TexX.)......+-+++e++ 


Policy covering breakage of glass held to protect lessee on his Nability to 
replace glass under lease; proof of breakage is proof of cause of action 
founded on policy unless there is affirmative showing that breakage 
was within exception of policy. Banner ee Co, v. Great Eastern 
Casualty Co. 

Evidence held to 
which, being necessary on account of aiewness of rivers, was un- 
avoidable danger of rivers, within policy. Hillman Transp. Co. v. Home 
Ina Co. of N. ¥Y. Same v. Ins. Co. of North America (Pa.) 


Evidence held to show that fire was set by policeman as result and con- 
_— of order of mayor. Queen Ins. Co. of America v. Perkinson 

Evidence as whole is held not ‘to show that report of accountant as to short- 
age of employee was arrived at upon improperr basis. Mitchell Grain 
& Supply Co. v. Maryland Casualty Co. of Baltimore, Md. (Kan.) ne 

In action on policy to recover for clothing burned while under care of plain- 
tiff for purpose of cleaning, evidence held sufficient to support finding 
as to amount of plaintiff's loss. Lauman v. Concordia Fire Ins, Co. of 
Milwaukee, Wis. ((Calif.) 


(5). -—— Life and accident insurance. 


Where plaintiff shows that death was violent and external, he has made 
pima facie case, which must be rebutted by defendant, it being pre- 
sumed that killing was accidental and not suicidal or with intent to 
murder. Withers v. Pacific Mut. Life Ins, Co. of California (Mont.))... 

Plaintiff need not prove by preponderance of evidence that insured was 
murdered and did not ee suicide. Buckley v. Mass. Bonding & 
ERG. CO. CWAN ) nrcccccrcccccrcvesecerecccscccsccccccseseccwcceseceese 

Evidence held to establish that. death of insured was by external and vio- 
lent means. Withers v. Pacific Mut. Life Ins. Co, of California (Mont.).. 


Evidence held not to support inference that person who shot insured knew 
when he fired that he was shooting at insured.—Held, that only by con- 
jecture or speculation could it be found insured was guilty of wrongful 
or unlawful conduct. -£tna Life Ins, Co. v. Little (Ark.).....+..e-ee08 

War clause limiting liability applies only to death in consequence of mili- 
tary or naval service — insurer has burden of establishing such facts. 
Gorder v. Lincoln Nat, Life Ins. Co. (N. D.) 


Under circumstances as stated, evidence held to show death was not caused 
by external violence. Dreher v. Order of United Comm’! Travelers of 
American (Wis.) 

Evidence held to sustain finding that death resulted from disease ‘avoiding 
Nability. Gharber v. National Lite & Acc. Ins. Co. of Nashville, Tenn. 
(ee ee 


Evidence held insuficient to establish necessary requisite to recovery under 
indemnity policy. namely, that plaintiff was regularly attended by qual- 
ified physician during illness. Campana v. Ridgely Protective Ass’n. 

Evidence held to warrant finding that insured was killed by another with- 
out warning of danger. Berryman v. Southern Surety Co. (Mo.)...... 

Plaintiff must introduce evidence that accident causing death occurred which 
may be proved by circumstantial evidence — Evidence held not to pre- 
clude hypothesis of accidental means as cause of fall. U. 8S. Fidelity 
& Guaranty Co, v. Blum (U., S8.) 
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(6). —— Suicide. 


Held, that there was evidence from which jury could have found that 
death was result of accidental falling into river Buckley v. Mass. 
Bonding & Ins. Co. (Wash.)............ wele@alt CubGas neee . 

Evidence held to warrant the court in submitting. to jury the ‘issue. of ‘sul- 
cide by insured, and to warrant the jury in finding that he had commit- 
ted suicide. Kinsey v. Jefferson Standard Life Ins, Co. (N. C.) ...... 


(7.) Proof and adjustment of loss, 


Evidence held to sustain finding that manager of insured was without notice 
of accident for six months thereafter. Frankfort Marine, Accident, & 
Plate Glass Ins. Co. v. Lafayette Telephone Co. (Ind.) ..........eee00% 

Held there was substantial evidence that notices required by by-laws were 
given. Graham vy. Alliance Hail Ass’n of N. D. (N. D.) 


(8.) Estoppel or waiver. 


Evidence held to show that, when policy was delivered, insurer’s agent and 
insured agreed that payment of first premium should be deferred a 
Bhort time. Isaacs v. Equit. Life Assur.. Soc. of U. S. (N. Y.) ....-. 

Insurer’s letter to insured who had defaulted in payment of premium note 
and in payment of other premium thereafter due held evidence of in- 
surer’s election not to forfeit policy for nonpayment of note and prem- 
jum. Headley v. Central Life Ins, Co. of Ill. (MO) ...csceccccesevees 

Evidence held to show no consent in writing to additional insurance without 
which such insuranct invalidated the policy sued on. Emmons v. Farm- 
oo ee ee, a Rt re err re eee 

In action on policy of insurance against loss by burglary evidence held in- 
sufficient to show waiver of provision requiring atfirmative proof of loss 
within sixty days. Larner v. Massachusetts Bonding & Ins. Co. (Mass.) 


§ 668. QUESTIONS FOR JURY. 


(1.) In general. 
Whether death resulted from external violence held for jury — under cir- 
cumstances stated verdict held not based upon inference on inference 
— whether there is vexatious refusal to pay is question for jury if 
there is no substantial testimony upon which such finding may be based. 
Morke!l Vv, Haliway Mall AWG. (EEG) cc cccccccccccvecescceccebocecceece 
Whether policy had been canceled by mutual consent was question of fact 
for jury. Bemidji Iron Wks. Co v. Agricultural Ins. Co. of Water- 
town, N. Y. (Minn.) 


(2.) Agency. 


Submission of issue to jury as to whether party was agent of insurer held not 
prejudicial where court could have reached no other conclusion. Meri- 
Gian Mut. Fire Ins. Co. v. Deffendoll (1nd.) ...ccccccccscccccscccccccecs 


(3). The contract in general. 


Where insurer of automobile dealer never prepared or provided form of 
certificate for reporting risks to it, lists of automobiles dealer gave gen- 
eral agent of insurer, who approved them, could be found to be form 
of certificate recognized by insurer as sufficient. Cass v, Lord. _— ~ 


Amer, Contrad In. Ce, CHAR) cncvccncedcccecsicccncvcccchesgsnsccsuces 
Construction of unambiguous policy is question of law. Gertner Vv. Glens 
Wakle Fas. Ce. CH. Tid coc ccccccceccvecsscccsvcacaspeecengaussseceseveass 


Where plaintiff held policy would have been ‘delivered before insured’s 
death but for negligence of agent, evidence held to raise issue for jury 
as to application for, and issuance of policy, amount and beneficiary. 
Murph v. Lincoln Reserve Life Inm@& Co. (S. C.) ....eseeeee etoeecetece 


(4). Avoidance and forfeiture. 


Whether insured concealed existence of additional insurance from agent 
held for jury under evidence. Myles v. Northern Assur. Co. (Wash.).. 


Whether answer of arplicant was material to risk is mixed question of 
law and fact. Livingston v. Union Cent, Life Ins. Co. (S. C.).....++.-. 


Question whether company exercised proper supervision over treasurer as re- 
quired by bond, held for jury — Whether semi-annual examination by 
committee of directors of list of notes furnished by treasurer with Fe- 
curities on hand, instead of directors themselves making list from note 
register, constituted compliance with provision of bond requiring com- 
pany to make annual inspection, held for jury — Trust company held 
not to have condoned default of treasurer as matter of law. Guaranty 
Trust Co. v. U. S. Fidelity & Guaranty Co. (N. H.) ..... ecceeceesuvesne 


(.) 





Title or interest in, possession of, or incumbrance on, 


property. 
Quantity of wood burned, quantity saved, and whether enough wood was 


saved to enable defendant to fulfill contracts held for jury. Nat’l Fire 
Ins. Co, v. Itasca Lumber Co. Queen Ins. Co. v. Same (Minn.) ...... 
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6.) Fraud or misrepresentations in general. 
False swearing which will work forfeiture of insurance must rélate to 
material matter and be willful and intentional; issue of false swearing 
held for jury. Nat’l Fire Ins. Co v. Itasca Lumber Co. Queen Ins. Co. 
Ty TG SUD hh wen Ke we SekSe cuss Levdneiwi san cescsiaeséueseeesdsdses 
(7.) Health, conditior or habits of insured. 
Issues raised on life insurer’s demurrer ‘0 beneficiary’s evidence held =-op- 
erly submitted to jury, in view of evidence. Dye v. N. Y, Life “ns. Co. 


(10). Loss and liability of insurer in general. 


Questions whether vessel which capsized was improperly laden and improp- 
erly operated. ag to which evidence conflicted, were properly submitted 
to jury. Hillman Transp. Co. v. Home Ins. Co. of N. Y. Same v. Ins. 






























Co. OF North American (PO) .ccccccccccsescceccceccsscvccccsesveccoocecs 375 
Testimony by vessel’s captain, its former owner, and marine sunveyor held 

to make its “seaworthiness” at time it left port jury question. Am- 

erican Merchant Marine Ins, Co. v. Margaret M. Ford Corp. (U. 8S.) .. 509 







Whether car was stolen held for jury. Stone v. Amer. Mut. Auto Ins, Co. 
CORED. od pa KcGhocs baer pWABSAe dmb Walbds CPUVEL CECE REKE RET KOs ES 
(11). Life or accident insurance, 
Whether insured was Keep: disabled held for jury. Clarke v. Travelers’ 
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: Evidence held sufficient to carry to ‘jury question ‘Gbalae insured’s dis- 
ability resulted solely from accident and not from ¢’}ease. Nat’] Life ies 





& Accident Ine, Co. v. Weaver (TeX.) ..cccccscccssecesesscovcccces 
Where physician having abrasion accidentally received attending patient sut- 
fering from erysipelas and germs entered wound causing infection, 
whether infection resulted from voluntary exposure of wound to danger 
held a question for jury. Bell v. State Life Ins. Co. of’ Indianapolis, 








e 
Pe. GOAT. od Foc awenseAep ede erw beds KeEAALS SA DNS EAN ERED RO ORES 6A CROCE 521 
Evidence held not to require direction of verdict for company because shew- 
ing that death was due to natural causes and not accident — Evidence 






held ‘sufficient to take to jury question whether death was occasioned 
solely by accidental means. U. S. Fidelity & Guaranty Co. v. Blum 
Se) EE ae eee rere rd er ere eee re entre ere ye et 


(12). —— Suicide. 


Whether insured, who was found in river with abrasion on head, committed 
suicide or met death hy unlawful means, held for jury. Buckley v. 




















Mass. Bonding & Ins. Co. (Wash.)........cccscccsccccccccscccccecsseces 62 
Evidence held sufficient in connection with presumption against suicide to 

take to jury issue whether he committed suicide. U. 8S. Fidelity & ‘ 

62 
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(13). Amount or extent of loss, 
Verdict should have been directed for insurer in absence of evidence on 
_Wwhich jury could base finding as to amount of damage caused by 
fire. Northwestern Nat. Ins, Co. v. Mims, (TeX.) ....-cescesseeceeees 


(14). Notice, proof, and adjustment of loss. 
Whether notice of death was given under accident policy within reason- 
able time held for jury. Buckley v, Mass. Bonding & Ins. Co. (Wash.).. 
Evidence held insufficient to take to jury question whether compromise 
of policy was effected by fraud. Bankers’ & ca Mut. Ins. Ass'n 
V. AFCHIg (AFK.) wcccccccccccccrsccccccccccereccvecsscscceseesesesseccs 
What constitutes immediate notice within treasurer's bond requiring im- 
mediate notice to sureties of treasurer’s default is for jury — Whether 
notice wf treasurer’s default four months after discovery was immediate 
notice held question for jury. Guaranty Trust Co. v. U. 8S. Fidelity & 
Guaranty Co, (N. HH.) cccccccncccccccccccccsccevseesccvesesssscesesese 
Whether agents of company misled insured into believing proofs of 
would not be required held, under evidence, for jury. Walton v. Amer- 
ican Cent. Ins. Co. of St. Louis (Wash) .........cccceccccccccesccccces 


(15). Estoppel or waiver. 
Question of extent of authority of insurer’s superintendent held properly sub- 
mitted to jury. Commonwealth Life Ins. Co. of Louisville, _ v. — 80 


CATR.)  ccccccccccccccccccccccccs cscs esecseeeseeeseessescseseeeseees see 
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INSTRUCTIONS. 
(6). Fraud or misrepresentations in general. 
Instruction as to misrepresentations or concealment was properly refused 
as broader than answer. Zackwik v. Hanover Fire Ins. Co. (Mo.) .... 160 
Instruction, failing to refer to concealment of facts, was not erroneous where 
‘same matters were alleged as misrepresentations. Zackwik v. Hanover 
We GC A CDs vivticccbccrcecccrorcenesicteccspeccsecostcuses vee SOP 
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(7). Health, or conditions or habits of insured. 


Where question of sanity of insured’s father was involved, instructions as to 
delusions constituting ene were proper. Prentiss v. Illinois Life Ins. 
Co. (MO.) csccce 


(11) Death or enguay to person insured. and cause thereof. 
Instruction as to effect of assault by deceased on person killing him held 
sufficiently favorable—instruction that killing, if unlawful and without 
legal justification, was accident, held not harmful. Berryman v. South- 
ern Surety Co. (Mo.) 
(12). Extent of loss and HNability of insurer. 


Instruction was not misleading as to basis of computation of penalty for 
vexatious delay. Zackwik v. Hanover Fire Ins. Co. (Mo.) i 


§ 670. VERDICT AND FINDINGS. 


Time of loss was necessary to show insurable interest. Newark Fire Ins. 
Co. v. Martinsville Harness Co. (Ind.) ........ cescececcncs 


§ 673. EXECTITION AND ENFORCEMENT OF JUDGMENT. 

Failure to incorporate bill of exception in the abstract of record prevents re- 
view of denial of inotion to quash execution issued on judgment except 
for void judgment. Brown vy. British Dominions General Ins. Co. 
of London, England ,Mo.) 


§ 674. APPEAL AND ERROR. 


Effect of tax included in insurance assessment held not determined on writ 
of error. Hartford Life Ins. Co. v. Blincoe (U. S.) 

Determination of fact held not reviewable. Sovereign Camp, 
Dennis (Ala.) 


$ 675. COSTS AND ATTORNEY’S FEES. 


Where evidence showed bona fide claim and absence of misrepresentation 
and jury found against defense of misrepresentations, it was justified 
in assessing attorney’s fees and statutory penalty for vexatious delay. 
Zackwik v. Hanover Fire Ins. Co. (Mo.).........+ 

Insurer held not Hable for attorney’s fees where beneficiary recovers less 
than face of policy. American Nat. Ins, Co. v. Turner (Tex.) 

Recovery of attorney’s fees not allowed in action on policy — Article, pro- 
viding for attorney’s fees relates only to corporations authorized and 
regulated by act. Pledger v. Business Men’s Accident Ass’n of Tex. 
(Tex.) 


XIX. Reinsurance. 


XX. Mutual Benefit Insurance. 


(A) CORPORATIONS AND ASSOCIATIONS, 


§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 


Fraternal benefit societies are exempt from provisions and existing require- 
ments in reference to filing constitutions, etc. Sovereign Camp, W. O. 
W. v. Garner (Miss.) 


§ 693. CONSTITUTIONS AND BY LAWS. 


Fraternal order held not to have representative governing body, and not en- 
titled to enforce increased rates. Meyer v. Supreme Lodge, K. P. (Neb.) 

If constitution and by-laws of fraternal benefit society are not filed with in- 
surance commissioner they are of no force. Sovereign Camp, W. O. W. 
v. Garner (Miss.) 


$695. OFFICERS AND AGENTS. 


Agents of local camp held not agents or officers of head camp in renting 
hall and main camp was not liable for negligence on their part result- 
ing in damages to third person. — Woodmen of Amer. v. Lyons 
(Ind.) 

Where by-laws required notice to be “given to "clerk, "collecting officer of 
local camp in case of change to hazardous occupation, insurer cannot 
escape liability on certificate, where member in good faith gave clerk 
notice of change but clerk failed to exact additional premium, and 
dues at tormer rate were received — retained. Sovereign Camp, W. 
O. W., v. Smith CAriz.)..ccccccccccces . eocegce 

Association is liable to a member for libel * published. by its officers, acting 
within scope of their authority and in discharge of its business. Peter- 
son v. Cleaver (Neb.) 
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§ 697. SUPERIOR, SUBORDINATE, AND AFFILIATED BODIES. 


Local camp is not agent of head camp in renting and caring for hall, and 
head camp is not liable for negligence of local camp resluting in dam- 
ages to third person. Modern Woodmen of Amer. v. Lyons. (Ind.)..... 

Acts of eubordinate camp are binding upon Sovereign Camp even though 
not authorized by it and it may be liable in damages in tort for in- 
juries sustained, both compensatory and punitive. .Derrick v. Sovereign 
tame. F C. FW. @&.c) 

Members of lodge who become dissatisfied cannot join secession. from state 
grand lodge and after persisting in willful violation of its laws claim 
that under provicions of such laws they have not become dormant. 
State Grand Lodge of Pa. of Loyal Orange Institution of U. S. of Amer- 
ica v. Morrison (VPa.) 

Grand Lodge of one state may be enjoined from transacting insurance busi- 
ness in another state where its name, methods and conduct will have 
tendency to mislead public and result in injury of Grand Lodge of that 
state. Grand Lodge of A. O. U. W. of Nebraska v. Grand Lodge of A. 
oO. U. W, of Iowa (Neb.) 


(B) THE CONTRACT IN GENERAL, 


§ 712 WHAT LAW GOVERNS. 

Statute inhibiting society accepting transfer of membership, unless evi- 
denced in a certain way, is inapplicable to society of another state. In- 
dependent Order of Puritans v. Parker (Tex.) 


§ 718. EXISTING PROVISIONS. 


By-law and certificate provision that disappearance should not be evidence 
of death held invalid. Fleming v. Merchants’ Life Ins, Co. (Iowa) .... 

Society cannot issue certificate except as described in charter and constitu- 
tion and member is presumed to know _— of ar Stark v. Sov- 
ereign Camp, W. O. W. (Ky.) 

Contract of insurance is application, 
and certificate, and all are to be construed together.—Person who enters 
association must acquaint himself with its laws. Steen v. Modern 
Woodmen of America (Tll.) .. 


§ 719. SUBSEQUENT PROVISIONS OR AMENDMENTS. 
(1.) In general. 


Members of society held bound by amendment to by-laws as stated. Stark 
v. Sovereign Camp, W. O. W. (Ky.) 

By-law providing that disappearance should not be regarded as evidence of 
death until full term of member’s expectancy of life had expired held 
not void for uncertainty.—Where by-laws provided that disappearance 
of member should not be regarded as evidence of death or give right to 
recover on benefit until full term of member’s expectancy of life without 
proof of actual death, proof by circumstantial evidence was not excluded 
but it only required proof in fact prior to expiration of life expectancy.— 
Where members assented to contract providing that they shall be bound 
by present and future rules governing society, association may amend 
by-laws.—Authorized representatives of association alone are vested with 
power of determining when change in by-laws is demanded and courts 
cannot generally interfere with their discretion —By-law that missing 
member shall not be presumed dead until expiration of expectancy of 
life according to certain tables of mortality is not unreasonable —By-law 
prohibiting recovery on disappearance without proof of actual death, 
until expiration of life expectancy ie not void as being against —- 
Policy. Steen v. Modern Woodmen of America (Ill.).......0..eeeesee> 

Reasonableness is test of by-law, when challenged by member as interfer- 
ing with vested rights — Status of member of association who agrees to 
be bound by subsequently enacted by-laws is not merely that of an in- 
sured but is bound by the obligations of his membership to contribute 
his share to a general fund raised by assessments to pay the insurance 
of all beneficial members in good standing — Member of association is 
bound by its legal enactments — Person becoming member of associa- 
tion under promise to conform to existing and subsequently enacted by- 
laws is charged with duty of informing himself in regard to rules and 
regulations. Sawyer v. Sovereign Camp, W. O. W. (Neb.) ....cceeeeees 

Amendment of by-laws of mutual beneficiary association subsequent to date 
of particular insurance contract, as to presumption of death, held un- 
reasonable and therefore void. Boynton v. Modern Woodmen of Amer- 
ica. (Minny) 

New by-law must be reasonable to be valid—substantial rights resting upon 
contract cannot be abrogated by new by-laws, even when power is re- 
served—new by-law could not abrogate presumption of death from ab- 
sence—by-law held not to apply to past acts—by-law as to time, of bring- 
ing action held not applicable to member dying before passage. Rob- 
lin v.,Sup. Tent Kts. of Maccabees of World (Pa@.).......cccessecvcneees 


(44) 





Topical Index. 


(2). Relating to beneficiaries. 
Change in laws as to payment of benefit if beneficiary has not been de- 
a 2 held not invalid as to existing members. Tierney v. : a 
(3). Relating to rate of assessments, 


By-law of fraternal society not sufficiently certain to raise rates; retention 
of payments waives their insufficiency. Independent Order of Puritans 
v. Parker (Tex.) 

Society may by by-law raise amount of assessments payable on existing pol- 
icy. Independent Order of Puritans v. Parker (Tex.) 

(5.) Relating to prohibited or hazardous occupation. 

Increase of assessments for increased hazards resulting from change of oc- 
cupation held reasonable -— By-law as to notice of change of occupation 
is on its face reasonable, and is binding on member who agreed in ad- 
vance to comply with subsequently enacted by-laws. Sawyer v. Sovereign 
Camp, W. O. W. (Neb.) 


$723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(2). Effect of misrepresentation, breach of warranty, or con- 


cealment in general. 

Untrue, but immaterial, statements contained in application do not render 

certificate null and void. Sovereign Camp, W. O. W., v. Beard (Ga.)... 
(5). Statements as to health. 

If answers in application as to healt, were untrue and such statements con- 
stituted warranties, beneficlary could not recover. Mandoli v. Nat'l 
Council, Kts. and Ladies of Security (Mont.)..... ‘ 

(6). Statements as to medical attendance. 
Misrepresentations as to matters not contributing to insured’s death ~— 


not to defeat action on certificate. Hale v. a geinies 94 Camp, W. O. 
(Tenn.) ... . coccescene 


(8). Statements as to occupation. 
False statement in application that applicant was not engaged directly or 
indirectly in saloon business was such material representation as to 
avoid certificate issued to him. Beck v. Sovereign Camp W. O. W. (Ky.) 


()). Statements as to habits. 


Evidence showing deceased a “drinking man” would not conclusively show 
that he drank to excess or impaired his health thereby as quoted term 
is relative one. Tuepker v, Sovereign Camp, W. O. W. (Mo.).......--+ e 


(10). Statements as to interest of beneficiary. 
Statement of insured that beneficiary was his wife held warranty—where 
beneficiary is designated as. wife, she cannot recover on theory of de- 
pendency. Brotherhood of R. R. Trainmen v. Merideth (Ark.)........+ 


§ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general, 

Society may waive contract provisions although local camp officers are de- 
nied gucy, power. Hale v. Sovereign Camp, W. O. W. (Tenn.)......+.++ 

Provision that no officer or member except supreme president by dispensa- 
tion and no agent shall have authority to alter or waive provisions of 
constitution held void. Fraternal Aid Union v, Whitehead (Miss.) .. 

(2). Misrepresentation, breach of warranty, or fraud. 

Where manager of society whose powers are not limited by. by-laws makes 
out application for applicant, and writes answers to questions propound- 
ed to applicant, answers will not be held warranties so as to avoid cer- 
tificate issued thereon, even though not literally true. Fraternal Aid 
Union v. Whitehead (Miss.) 


§ 726. CONSTRUCTION AND OPERATION IN GENERAL, 


Stipulations in certificate are construed atrictly in favor of assured. Rob- 
lin v. Sup. Tent, Kts. of Maccabees of World (Pa.) .....c.scerseeveeers 


(Cc) DUES AND ASSESSMENTS. 


§ 740. MODE AND SUFFICIENCY OF PAYMENT 


Where secretary of local chapter was intrusted with collection of premiums, 
payment to secretary is binding on association, though secretary may 
have improperly disposed of money without knowledge of member. Vid- 
ich wv. Occidental Mut. Benefit Ass’n (Kan.) 


§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 


Where certificate was issued naming as beneficiary one not entitled to re- 
ceive proceeds under state statutes and by-laws of society, the court 
can allow illegal beneficiary amount of premiums. paid. Pope v. Sov- 
ereign Camp, W. O. W. (Mo.) 
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(D) FORFEITURE OR SUSPENSION, 


§ 744. NATURE AND GROUNDS IN GENERAL, 


Forfeiture of fraternal insurance is reasonable and necessary penalty for en- 
forcement of contributions to fraternal insurance fund and for protec- 
tion thereof. Sawyer v. Sovereign Camp, W. O. W. (Neb.) 


#748. VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 


Notice of change to hazardous occupation of particular class is sufficient 
Sovereign Camp, W. O. W., v. Smith (Ariz.).........c000- 


Foreman of switching crew held té*be switchman within meaning of fra- 
ternal .beneficiary certificate. Sawyer v. Sovereign Camp, W. O. W. 
(Neb.) 

Verdict of jury to the effect that there was no violation of contract by in- 
sured in intemperate use of intoxicating liquor is sustained by evidence. 
Boynton v. Modern Woodmen of America (Minn.) ° 


§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In. general, 


Where laws specified brakeman on railway freight train as hazardous occu- 
pation for which additional dues were required, which one becoming 
brakeman never paid, waiver or estoppel could not be predicated on 
knowledge of officials of local camp that he was “working on train’’. 
West v. Sovereign Camp, W. O. W. (S. C.) 


(2). Powers of officers and agents. 


Head organization is. not estopped to claim suspension and forfeiture where 
member fails to pay assessments within time provided, notwithstanding 
fact that belated payment thereof may have been made to and ac- 
cepted by local officers. Calhoun v. The Maccabees (Tex.)......s-.e-0% 

Provision that no officer or member except supreme president by dispensa- 
tion and no agent shall have authority to alter or waive provisions of 
eonstitution held void. Fraternal Aid Union v, Whitehead (Miss.) 

Notice of engaging in hazardous occupation, given to clerk‘ of local camp as 
required, is notice to association, Hart v. Woodmen of the World 
(N.., C:) 

Secretary of local council had no authority to bind insurer by statement to 
beneficiary that certificate of insured who had enlisted in army in time 
of war did not require payment of extra assessments to keep certificate 
good for full value as long as insured was on this side of Atlantic 
Ocean. Huntington v, Fraternal Reserve Ass’n of Oshkosh (Wis.) 

Under cercumstances as stated, statement by agent to applicant that society 
had waived payment of incréased premium during military or naval 
service was not waiver of conditions in certificate. Sovereign Camp, 
W. O. W, v. Ricks (Ga.) ; 


(3). Demand, acceptance and retention of assessment. 


Where by-laws required notice to be given to clerk, collecting officer of 
local camp in case of change to hazardous occupation, insurer cannot 
escape Hability on certificate, where member in good faith gave clerk 
notice of change but clerk failed to exact additional premium, and 
dues at former rate were received and retained. Sovereign Camp, W. 

W.. V. Beith (Aric). cccccccccvcces 

Notice of delinquency held not demand for payment or waiver of forfeiture. 
Cummings v. Masonic Protective Ass’n (W. Va.) 

Association receiving same dues after notice that insured had entered more 
hazardous occupation, waived payment of larger premiums and to claim 
forfeiture. Sovereign Camp, W. O. W. v. Little (Tex.) .... eevee 

Waiver of forfeiture arising from insured’s failure to pay increased. “dues 
required by change of occupation is not established by defendant's ac- 
ceptance and retention of unearned dues where undisputed evidence 
shows. that. defendant was without knowledge of facts resulting in. for- 
feiture, and did not thereafter intend to waive it. Sawyer v. Sovereign 
Camp, W. O. W. ‘Neb.) . 

By-law of fraternal society not sufficiently certain to raise rates; retention 
ef payments waives their insufficiency. Independent Order of Puritans 
v. Parker (Tex.) 

Where jury found that holder of certificate gave clerk notice of engaging 
in hazardous occupation and original premium was accepted thereafter, 
corporation waived its right to forfeit certificate for nonpayment of ad- 
ditional premium required from those engaged in hazardous occupa- 
tions. Hart v. Woodmen of the World (N, C.) 


(5). Effect of provisions as to reinstatement. 


Remittance not accepted does not reinstate delinquent or waive forfeiture— 
notice of delinquency held not demand for payment or waiver of for- 
feiture. Cummings v. Masonic Protective Ass’n (W. Va.)....sesesseees 
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§ 756. ae PROCEEDINGS TO GIVE EFFECT TO FORFEI- 


(1). Necessity of proceedings to declare forfeiture. 


Right to benefits is immediately lost on default of member where laws of 
society provide that no affirmative action of lodge is necessary to ef- 
fect suspension for non-payment of dues. Calhoun v. The Maccabees 


CTOR  ccccccsccdccecesevceccseescesesetsecsevedseecnsetccacceescens 


§ 758. REINSTATEMENT. 


§ 760. HEALTH AND CONDITION OF INSURED. 


Payment of arrearages within ten days of suspension has prima facie effect 
of reinstatement — question of payment of assessments being received 
so as to work reinstatement is not one of ‘waiver’. Sovereign Camp, 
W. O. W. v. Adams (Ala.) 


§ 762. —— PROCEEDINGS. 


Method prescribed by policy for reinstatement must be followed in absence 
of definite practice or specific authority given agent to waive forfeiture. 
Cummings v. Masonic Protective Agss’n (W. V@.)....ccccccececcceceeecs 


§ 764, EFFECT. 


Reinstatement of fraternal insurance does not create new contract but con- 
tinuance of original contract. Sovereign en Ww Ga We % ——— 


(EZ) BENEFICIARIES AND BENEFITS. 


§ 768. PERSONS WHO MAY BE BENEFICIARIES. 
§ 769. IN GENERAL. 


Society cannot issue certificate to uncle of insured by marriage who was not 
proper beneficiary under by-laws and statute — Special dispensation by 
sovereign commander does not entitle beneficiary to proceeds. Pope v. 
Sovereign Camp, W. O. W. 


§ 770. STATUTORY PROVISIONS. 


State laws control as to right to proceeds of mutual insurance certificates. 
Phillips v. Phillips (Tex.) 

Statute providing who may be beneficiaries of fraternal policy has no appli- 
cation to certificate issued priod to its passage. osaic a of 
America v. Bean (Ark.) PPT errr 


& te. PROVISIONS OF CHARTER OR BY-LAWS. 


In determining who is entitled to benefits, courts will adopt liberal construc- 
tion of by-laws of society so that effect may be given certificate issued 
by society to its members.—Court will not put narrow and restrictive 
meaning on words used to designate beneficiaries, and word “parent” 
will be construed to include stepmother. Sovereign Camp, W. O. W., 
v. Cole (Miss.) 

Under cercumstances as stated, law of benefit society as to persons who 
might be beneficiaries held binding and enforceable. District Grand 
Lodge No; 138, G. U. O. O. F., v. Morris (Ga.) 


§ 773. IN GENERAL, 


Rules as to insertion of names of beneficiaries under mutual benefit certifi- 
cates must be strictly followed. Phillips v. Phillips (Tex.) 


§ 776. FAILURE OF BENEFICIARIES, 


“Father or mother’ as used in certificate held to include “stepfather and 
stepmother.” McGaughey v. Grand Lodge, A. O. U. W. of State of 
Minnesota (Minn.) 


§ 777. INVALID OR INEFFECTIVE DESIGNATION. 


Beneficiary designated as wife, but not so in fact, has no interest under pol- 
icy — children of insured held entitled to proceeds in case of invalid 
designation of beneficiary, in preference to mother claiming under parol 
gift. Phillips v. Phillips (Tex.) 

Improper designation of beneficiary became effectual without new "certifi- 
cate on amendment of by-laws. Vilda v. Head Camp Pacific Jurisdic- 
tion. W. O. W. ( Wash.) 

Where it is provided in contract that knowledge by or information to offi- 
cers of subordinate lodge of society shall not be notice to society or 
binding upon.it, any knowledge had by such officers, either at time of 
issuance of certificate or afterwards, that beneficiaries named therein 
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were not such as were entitled to receive benefits, is not notice to soci- 
ety.—Where beneficiaries were not within classes specified and where 
it appeared that no notice of these facts, either at time policy was is- 
sued or afterwards, was ever possesed by officers of bureau of endow- 
ment of society, verdict for plaintiff was unauthorized. District Grand 
Lodge No, 18. G. U O. O. F., v. Morris (Ga.) 

Under laws of order, resident of foreign country not entitled to benefit on 
failure of dé@signation. Eiesantz v. Garvin (U, 8S.) 


§ 778. FAILURE TO MAKE DESIGNATION. 


Second wife held entitled to death benefit where wife named as beneficiary 
obtained divorce—classes named in statute are entitled to benefits in 
order named where there is no beneficiary SeREnIaee ee v. Grand 
Lodge, Song of Hermann (Tez.) ...rccsecscccccess evesecseces 

Administratrix could recover death benefit where no. beneficiary was named 
— on no widow, child or dependent relative. Reichle v, Per- 


4779. CHANGE OF BENEFICIARY. 


§ 784. ——- MODE OF CHANGING DESIGNATION. 
(1.) In general. 


Under circumstances as stated beneficiary held not to have been effectually 
changed. Vilda v. Head Camp Pacific Jurisdiction, W. O. W. (Wash.) 

Member of insurance association cannot by parol assignment invest another 
than named beneficiary with interest in proceeds of certificate. Phil- 
lips v. Phillips, (Tex.) oaee 


§ 789. NOTICE AND PROOF OF LOSS, 
(2). Estoppel and waiver as to proofs or defects therein. 


Denial of liability and refusal to pay on grounds other than failure to make 
proof of loss was waiver of notice and proof of loss. Sovereign Camp, 
W. O. W., v. Dennis (Ala.) 


§ 791. AMOUNT OF BENEFITS. 
(1). Death benefits 


Where insured, engaged in hazardous and prohibited occupation, was ac- 
cepted in society through fraud of soliciting agents, society can settle 
loss on percentage basis. Swoboda v. The Homesteaders (Ia.) 

Passenger in steam railroad’s train, operated by electricity through trolley 
wires, held within clause permitting $10,000 recovery which did not ex- 
tend to electric subways, tubes, trolley systems, etc. Archibald v. Com- 
mercial Travelers’ Eastern Acc, A8s'n (Mass.) 

Term “regular army” ineant soldier in regular army of any country and is 
not construable with reference to congressional classification of military 
organizations of United States.—-Beneficiary is not entitled to recover 
full face value of certificate though insured died from natural causes, 
when he was member of army. Huntington v. Fraternal Reserve Ass’n 
of Oshkosh (Wis.) 


(F) ACTIONS FOR BENEFITS. 


§ 802. NATURE AND FORM O* REMEDY. 

Bill to recover death benefit was properly dismissed on account of adequate 
remedy at law despite her claim that legal remedy was inadequate. 
Maguire v, Reough (Mass.) 


§ 803. PROVISIONS OF CHARTER, BY-LAWS, OR CERTIFICATE OF 
MEMBERSHIP. 


§ 805. ——- RESORT TO COURTS FOR SETTLEMENT OF DISPUTES. 
(1). In general, 


Where persistent efforts of beneficiary’s attorneys were terminated by letter 
from company stating that company was estopped from further investi- 
gating claim, contention by company that suit was prematurely brought 
held withoot merit. Brotherhood of Railroad Trainmen v. Merideth 
(Ark.) 

Remedies within association must be exhausted before resort to courts— 
postponement of meeting of association held not to destroy member’s 
remedy by appeal to it nor to justify resort to equity. Pixley w 
Cleaver (Neb,) 


$815. PLEADING. 
(1). Declaration, complaint, or petition. 


Petition to recover on fraternal policy held sufficient under circumstances 
stated. Sovereign Camp, W. O. W. v. Little (Tex.) .....seeeseeeeecenes 
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Complaint held sufficiently to plead ownership — and sufficiently to aver 
compliance by assured with conditions — it is enough that complaint al- 
leged that attached exhibit is substantial copy of certificate. Sovereign 
Comes. (We CY WV. RRR CAT 6 oe ccccceuancenenssuuiwecuséicureaceves 

Complaint based on benefit certificates not required to allege defendant's 
character as fraternal organization.—Complaint held to plead such char- 
acter.—Allegation that deceased was in good standing at time of his 
death was equivalent to allegation that he had complied with all neces- 
sary conditions of contract.-—Violation of conditions attached to con- 
tract are matters of defense and not subject of allegation in complaint. 
Sovereign Camp, W. O. W., v. Dennis (Ala.) 


(2.) Plea answer, or affidavit of defense, 


. Plea should aver condition from which alleged default of assured followed. 
Sovereign Camp, W. O. W. v. Adams (Ala.) ....... SES eCeHOCC eee CeNCeS 


§ 817. ——- PRESUMPTIONS AND BURDEN OF PROOF. 


(1). In general. 


Burden is on beneficiary to prove death. Steen v, Modern Woodmen of 
AMOTIGR (TT)  sccnccccccasevevescnveccevevcenese OC edaKeercereecseretone 


(2). Matters of avoidance or forfeiture. 


Where insurer asserts forfeiture, burden of establishing same is on it. 
Sovereign Camp, W. O. W., v. Smith (Ariz.)......ccccececes seacsces 
Proofs of payments and of death held to make prima facie case “for benefi- 
ciliary as against defense of prohibited occupation. Corbin v. Mystic 
Wee Ge Cle Wess CRN) eo ldsccccasd cacccuctackvecs Ueesneekuvaeetaass 
Admissions in proofs of death held not to place burden on plaintiff to prove 
no impairment of health by use of intoxicants previous to attack re- 
sulting in death.—Whether insured died of influenza or delirium tremens 
held, under evidence, for jury. Tuepker v. Sovereign Camp, W. O. W. 
CHR.) coe rewdcocsnccevsderravecsecers ere OCe Seen dees eesRteeenene sees 


(3). Cause of death or injury. 
Defendant has burden of overcoming presumption aganist suicide and where 
evidence is circumstantial, must produce facts which exclude every rea- 


sonable hypothesis of natural or accidental death. Sovereign Camp, W. 
© Wee Vi. CROC CRAIG occcccetvesestveutd cxcvsetvesvedurwaweeeenueess 


§ 818. ——— ADMISSIBILITY. 


(1.) In general. 

Letter of plaintiff's attorney tending to show notice to defendant of as- 
eured’s death held admissible. Sovereign Camp, W. 0. W. v. Adams 
CRUD 0665600660566 6000666000 66 Geee ete ke hhsenkeetdnse® * teas sedacbaakeal 

Letter held inadmissible on issue whether insured had substituted wife for 
mother as beneficiary. Gardner v. Sovereign Camp ,W. O. W. (Tex.). 


(4.) Death or injury and cause thereof. 


Transcript of proceedings at inquest held not admissible either as independ- 
ent evidence of facts disclosed, or as admission made in connection with 
proof of death. Allen v. Knights and Ladies of Security (Kan.) ...... 

Considerations in determining whether insured committed suicide stated. 
Govereign. Camm, W. Gi Wi, Vi SRS CAM 6 ccc txces cwecececsiecuccess 


§ 819. WEIGHT AND SUFFICIENCY. 


(1.) In general. 
Undenied certificate, proof of death, and notice make out prima facie case. 


Sovereign Camp. W. O. W. v. Adama (AIR) ..cccccccscccccccccccccces 
Evidence held not to prove change of beneficiary. Gardner v. Sovereign 
Camm. W. O. W. CRO) cee ceccccceec cecnevevseconvevesusaseccesesedeen 
Evidence that deceased member’s sister, administratrix, was dependent. 
Reichle v. Perkins (N. Y.) ..ccecseccecsececececs cece cece recs eerees ,o° 


(2). Matters and avoidance or forfeiture. 


Where defense was that answers in application constituting warranties were 
untrue, held court erred in not directing for defendant. Mandoli v. 
Nat’] Council, Kts. and Ladies of Security (Mont.)........0--ceeeceeeees 

Evidence held to show that decedent was owner of saloon and operating it 
under predecessor’s license, not only when certificate was issued, but 
also when he made membership application. Beck v. Sovereign Camp, 
We SK Ws, CEM CSc cc ower cece VOC OREN e CHESS Ra CeCEERCEL DRESSUP SEEsEERe 


(3). Estoppel and waiver. 


Evidence held to sustain finding that insured knew of insurer’s change * 
occupation. Sovereign Camp, W. O. W. v. Little (Tex.) ........--. ee 
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(4). Death or injury and cause thereof, 

Note written by insured immediately prior to death showing intention to 
commit suicide, though important evidence on question of whether in- 
sured committed suicide, was not conclusive. Sovereign Camp, W. O. 
W., v. Dennis (Aln.) gies 


§ 823. TRIAL, 
§ 825. —— QUESTIONS FOR JURY. 


(2.) Avoidance or forfeiture. 

Whether assessment mailed in time for reinstatement was received so as to 
constitute payment, held for jury. Sovereign Camp, W. O. W. v. Adams 
CAlB.) ccccccsrsccceccsces cb See eeeeees 

(3.) Death or injury and cause thereof. 

On evidence entirely circumstantial, tending to sustain defense of suicide, 
trial court properly refused to direct verdict for defendant. Railway 
Mail Ass’n v. Jeffrey 

General charge should not 
by suicide, where there are facts from which jury might draw inference 
that death of insured was result of accident or other means.—Question 
of whether death was by suicide held for jury. Sovereign Camp, W. O. 
W., v. Dennis (Ala.) 


§ 826. —— INSTRUCTIONS. 
(1). In general, 

Instruction not authorizing finding for defendant if health was merely im- 
paired generally by use of intoxicants and impairment did not result in 
illness from which insured died, was not error. Tuepker v, Sovereign 
Gomme, TW. G. We GEER) cncccccccccccasscvepeaccecccdeoecerccesss 





